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PREFACE. 


The  system  of  Equity  forms  a  most  vakGadble  portioa  of  tliat 
noUe  inheritance  of  Law  and  Liberty  derived  fiom  our  ances* 
tors.  A  Court  of  Equity,  as  distinct  from  the  Courts  of  Law,  k 
to  be  found  in  the  earliest  records  of  our  juridical  hbtory.  It 
was  one  of  the  first  acts  of  the  Assembly ^  after  the  people  of  the 
cok)ny  were  admitted  to  a  share  in  the  legislative  power,  to  de* 
clare  that  there  should  be  a  Court  of  Chancery,  which  should 
bear  and  determine  all  matters  of  Equity^  and  be  esteemed  the 
Supreme  Court  of  the  Colony.* 

Though  the  Governor  and  his  Council  refused  to  concur  with 
tbe  Assembly,  it  was  not  owing  to  any  difference  of  opinioa  be- 
tween them,  as  to  the  necessity  or  utility  of  such  a  Court.t 
The  erecting  of  a  Court  of  Chancery,  afterwards,  by  an  ordinance 
of  the  2d  September,  1 701 ,  to  consist  of  the  Governor  and  Council^ 
rendered  it  extremely  unpopular ;  and  frequent,  but  fruitless  at- 

•  Vid.  SmUk's  Hist,  of  JfeuhYork,  (Carey*!  Ed.)  87,  88. 112, 113. 

t  *'  A  Court  of  Equity,"  says  Smith,  (Hist  of  New-Tork,  274.  276.)  "  is  absolutely  neon 
wuj  I  but  whether  priTate  property  ought  to  be  In  the  hands  of  the  Govemoi ,  1  leave  it  to 
'itbftrs  to  determine." 

Id  1752,  the  officers  of  the  Court  were  two  masters,  two  clerks,  one  examiner,  a  regie» 
Irr,  ai.4  a  sergeant  at  arms. 
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tempts  were  made  by  the  Assembly  to  destroy  the  Court.  1 1 
continued  to  be  held  under  that  ordinance^  though  little  business 
appears  to  have  been  transacted  in  it  until  its  organization,  in 
Marchj  1778,  under  the  Constitution  of  the  State.  Since  thai 
period,  the  business  of  the  Court  of  Chancery  has  continued  tn 
increase,  and  it  has  enjoyed,  equally  with  the  other  Courts,  the 
public  confidence  and  favor. 

That  its  decisions  should  not  before  have  been  made  public  in 
an  authentic  and  durable  form,  has  been  matter  of  surprise,  con- 
sidering the  spirit  of  public  discussion  and  freedom  of  inquiry 
which  pervade  every  branch  of  our  government,  and  which  re- 
j^iire  that  every  thing  that  concerns  the  community  should  not 
only  be  generally  known,  but  fully  understood. 

By  an  act  of  the  legislature,  passed  the  13th  Aprils  1814,  it 
has  been  made  "  the  duty  of  the  reporter,  from  time  to  time,  to 
report  and  publish  such  decisions  of  the  Court  of  Chancery,  as  the 
Chancellor  of  the  State  shall  deem  of  sufficient  importance  to  be 
reported  and  published."  In  compliance  with  this  direction,  the 
present  volume  has  been  prepared  with  all  the  diligence  and  at 
tention  prompted  by  the  respect  due  to  a  command  emanating 
from  such  high  authority. 

The  plan  of  works  of  this  nature  has  been  too  long  established 

by  usage,  and  sanctioned  by  general  approbation,  to  permit  any 

attempt  at  innovation.     In  extracting  from  voluminous  pleadings 

and  proofs,  the  facts  of  each  case,  it  has  been  the  endeavor  to  b*< 

as  concise  as  possible,  consistently  with  that  perspicuity  so  e» 
.—  4 
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sential  to  the  easy  and  right  understanding  of  the  judgment  of 
the  Court. '  Some  apology  or  explanation  may  be  expected  foi 
the  almost  entire  omission  of  the  arguments  of  counsql.  Though 
considerations  of  personal  convenience  might  have  been  sufficient 
to  prevent  that  steady  and  constant  attendance  on  the  Court,  in- 
dispensable for  that  purpose;  yet  the  omission  has  not  been 
owing  to  a  wish  to  avoid  any  labor  or  exertion,  however  severe 
and  arduous,  which  might  be  necessary  to  a  faithful  performance 
of  duty.  It  has  been  the  result  of  a  deliberate  judgment,  con- 
firmed by  the  opinion  of  persons  entitled  to  very  great  respect, 
and  which,  if  necessary,  might  oe  supported  by  the  highest  legal 
authority.  It  is  certainly  to  be  regretted  that  so  much  learning 
and  eloquence  as  are  often  displayed  in  the  argument  of  causer,, 
should  be,  in  a  great  measure,  lost ;  but  works  of  this  kind  are 
not  adapted  to  their  entire  preservation,  and  they  must  suffer 
much  mutilation  by  the  process  of  abridgment.  As,  in  the 
course  of  time,  also,  these  judicial  annals  become,  unavoidably, 
voluminous,  the  convenience  of  the  profession  seems  to  require 
that  every  thing  not  essential  to  the  main  object  of  such  histories 
should  be  omitted :  and  in  the  present  instance,  it  is  hoped  that  any 
omission  of  this  sort  will  be  less  felt,  from  the  very  full  discussion 
and  examination  of  all  the  points  and  authorities,  by  the  Court, 
ID  pronouncing  its  decision.  These  judgments  are  given  exactly 
as  they  were  delivered  in  writing,  so  that  all  danger  of  error  or 
misapprehension,  in  this  respect,  is  entirely  avoided.  In  them 
is  to  be  found  all  that  is  valuable  in  these  reports,  which  are  now 
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offered  to  the  profession,  for  whose  use  they  are  principally  in 
tended,  with  that  hope  of  a  favorable  reception  from  its  candor 
and  liberality,  which  the  indulgence  so  long  shown  to  the  author 
naturally  leads  him  to  entertain. 

To  each  case  is  prefixed  an  abstract  of  the  points  decided ; 
and  a  copious  Index  is  subjouied  to  the  work,  by  which  every 
point  may,  by  an  easy  reference,  be  found.  As  soon  as  the 
number  of  cases  decided  shall  be  sufficient  for  the  purpose,  a 
second  volume  will  be  prepared  and  published  without  delay. 

Nbw-York,  SepUmber  6,  181& 
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In  Chancery,  June  520,  1816. 

Ordered f  That  whenever  a  defelidant  shall  cause  his  appearance  to  be 
entered,  but  shall  not  caui»e  his  answer  to  be  filed  in  due  time,  an  appli- 
cation may  thereupon  be  made  to  the  chancellor  (without  previous 
notice)  by  petition,  stating  the  circumstances,  for  an  order,  that  the  de- 
fendant answer  the  plaintiff's  bill  in  such  time,  after  service  of  a  copy  of 
the  order  for  that  purpose,  as  the  chancellor  shall  direct,  or,  in  default 
thereof,  that  the  bill  be  taken  pro  confesso.  And,  if  the  defendant  shall 
not  answer  within  the  time  limited  by  such  order,  a  rule  for  taking  the 
bill  pro  confesso  may  be  entered,  as  of  course,  on  filing  an  affidavit  of  the 
service  of  a  copy  of  the  said  rule. 


CASES 
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Cf)c  entttt  of  €^unttvs 


STATE  OF  NEW.YORK. 


JAMES  KENT,  Esq.,  CHANCELLOR, 


Setmour  against  Hazard*  1814. 


A  ^irit  of  ne  eres/  r^puMtca  cannot  be  granted  for  r  debt  due  and  Sxtmoor 

recoverable  at  law.    It  is  applied  only  to  equiulbie  demands.    And  U  u  J* 

Menu,  that  it  must  not  only  be  an  equicabie  demand)  but  one  in  the  ^ 
nature  of  a  debt  actually  due. 


THE  bill,  which  was  for  a  ne  ereat^  and  sworn  to  March  March  5 
3>  18 L4,  stated,  that  the  defendant,  on  the  22d  of  October^ 
1613,  purchased  of  the  plaintiff  a  house  and  lot  of  groOmI  in 
Hil/sdfUe,  for  3)300  dollars,  and  for  which  he  gave  the  plain- 
tiff  seven  promissory  notes,  and  a  morigfure  on  the  premises 
to  secure  tne  payment ;  that  possession  of  the  premises  was 
immediately  given  to  the  defendant ;  that  one  of  the  notes 
would  become  due  on  the  15th  of  April  next;  that  on  the 
20th  of  January  last,  the  defendant  clandestinely  ^eft  the  [  *  ^  ] 

premises,  having  put  another  person,  a  poor  man,  in  posses^ 
sion ;  that  the  defendant  declared  that  he  was  about  to  re* 
move  out  of  the  state,  and  did  not  mean  to  pay  the  tioles. 
It  was  also  stated,  that  the  defendant  owed  the  plaintiff  more 
than  thirty  dollars,  and  secreted  himself  to  avoid  the  process 
of  law  issued  for  the  recovery  of  that  sum.  The  plaintifi 
pra3red  a  writ  of  ne  exeat ^  that  the  defendant  be  compiled  to 
give  security,  itt  the  sum  of  7,000  dollarS)  not  to  leave  the  itate. 

£L  fPiHiams,  for  the  ptaintifT. 

The   Chancellor.     The  writ  of  ne  exeat  cannot  be 
granted  for  a  debt  due  and  recoverable  at  law.     As  a  general 
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1814        "^"'^j  '^  's  applicable  only  to  equitable  demands.     {DtvlceiCi 
v^.^-^,,.-^  Rep.  82.  154.  503.  609.     Amh,  75.     2  Atk.  210.     10  Vcsty. 

Gknkt  y^n.  165.) 
Tallmadge  '^'^*^  objection  applies  equally  to  the  debt  of  thirty  dollars 
as  to  the  demand  on  the  notes ;  and  there  is  a  further  ob- 
jection to  granting  the  writ,  as  it  respects  the  notes,  thai 
none  of  them  appear  to  be  due ;  and  there  must  be  not  onjy 
an  equitable  demand,  but  one  in  the  nature  of  a  debt  actu- 
ally due.     {Cook  v.  Ravie,  6  Vaey^jun.  283.)  (a) 

(fl)  Vide  Skafloe  v.  Shaftoe,  (7  Veseyy  run.  171.)  Jones  v.  Sampson^  (8 
VcseUfjun.  593,  51^.)  De  ManaeviUe  v.  6e  MandemUe^  (10  Veseyj  jun.  (Jo.) 
Haffey  v.  Haffeyj  (10  VeMett,jun,  261.) 


|*3]  *The  Children  of  E.  C.  Genet,  by  him   as  their 

guardian,  against  Tallmadge,  administrator,  &c. 

A  father,  who  has  been  appointed  guardian  to  his  mfant  children,  bv 
the  Court,  and  has  given  competent  security  under  the  act,  (sess.  36. 
c.  75.,)  and  approved  security  to  account  to  liis  children,  on  their 
cominff  of  age,  is  entitled  to  receive  legacies  and  distributive  shares 
belonging  to  them.  But  as  father,  or  guardian  by  nature  merely,  he 
would  not  be  allowed  to  receive  legacies,  &c.  belon^ng  to  his 
children. 

0afh  18  PETITION  for  the  payment,  to  the  father,  as  guardian  to 

his  children,  of  the  sum  of  17,166  dollars  and  76  cents, 
already  paid  into  Court,  by  the  defendant,  as  administrator  of 
George  Clinton,  deceased,  for  and  on  account  of  the  distrib- 
utive share  of  that  estate  due  the  petitioners,  who  are  minors. 
The  father  (£.  C.  Genet)  was  appointed  guardian  to  his 
children  by  this  Court,  in  September ,  1812,  and  gave  the  se- 
curity required. 

Van  Vechten,  (attorney-general,)  for  the  petition. 

T.  A.  Emmet,  contra,  on  behalf  of  the  administrator. 

The  Chancellor.  There  is  one  objection  to  the  demand 
of  the  petitioner,  which  must  prevail.  The  statute  of  sess. 
36.  c.  75.  (1  N.  R,  L.  p.  314.)  declares  that  every  person 
entitled  to  any  legacy  or  distributive  share,  shall,  at  the  lime 
of  payment  or  delivery,  give  bond  in  double  the  sum  de- 
manded, with  two  sufficient  sureties,  to  the  executor  or  ad- 
ministrator, to  refund,  d&c.  if  assets  should  fail  for  the  pay* 
•  18 


CASES  IN  CHANCERY.  3 

mcnt  ot  debts,  &c.     No  such  bond  is  tendered,  and  the  ap-       1814. 
|ii]cation,  on  that  ground,  must  fail.  s^^^\<^^^^ 

But  if  this  objection  be  removed,  (as  it  probably  may,)  the       Gekbt 
petitioner,  in  his  character  of  guardian,  is  entitled  to  *the  tallmadgk. 
money ;  though,  in  his  character  o(  father,  or  guardian  by  na-  f  *  4  1 

ture  merely,  it  seems  that  he  would  not  be.     There  has,  how-  ^        ' 

ever,  been  considerable  doubt  and  discussion  in  the  books, 
even  on  this  point — how  far  a  legacy  due  to  minors  could  be 
safely  paid  by  the  executor  to  the  father* of  the  legatees; 
but  the  better  opinion  is,  that  the  payment  would  be  at  the 
li^ik  of  the  executor.  The  oldest  case  I  have  met  with,  on 
this  subject,  is  that  of  Holloway  v.  Collins,  (1  Ch.  Cas,  245.) 
in  which  the  lord  keeper  held,  that  a  payment,  by  the  ex- 
ecutor, of  a  legacy  to  the  father  of  an  infant  legatee,  was  a 
good  payment,  though  the  father  afterwards  became  insolvent. 
But,  as  it  appeared  that  the  executor  had  taken  a  bond  of 
indemnity,  he  was  held,  in  that  case,  to  have  paid  at  his  own 
peril.  Afterwards,  in  the  case  of  Strickland  v.  Htidsony  (3 
Ch.  Rep.  tiS.)  it  was  said,  that  the  master  of  the  rolls  would 
never  allow  a  child's  legacy  to  be  paid  to  the  parent,  upon 
any  security  whatever  ;  and  yet,  in  that  case,  on  a  bill  against 
the  exec*. u tor,  by  the  father,  as  next  friend  and  guardian, 
his  children's  legacy  was  decreed  to  be  paid  to  him,  on  his 
giving  security  to  pay  over  the  same  when  his  children  came 
of  age.  The  case  of  Dagley  v.  Tolferry  (I  P.  fVms,  285. 
1  jBy.  Cas.  Abr.  3()0.  pi.  2.  Gilbert's  Eq.  Cas.  103.)  has 
been  referred  to,  in  the  late  cases,  as  a  leading  one  on  this 
point.  It  was  there  decided,  by  Lord  Chancellor  Cotvper, 
that  the  payment,  by  the  executor,  of  a  legacy  to  the  father 
of  a  minor  was  ill,  ond  the  executor  was  decreed  to  repay  the 
legacy,  under  circumstances  of  extreme  hardship,  and  afte/ 
the  father  had  l>ecome  bankrupt.  The  lord  chancellor 
seemed  to  consider  it  as  a  rule  of  the  Court,  that  the  parent 
was  not  to  receive  the  children's  legacies,  though  he  was,  by 
nature,  guardian  to  his  children.  But  this  case  was  questioned 
by  Lord  Hardwicke,  in  Philips  v.  Paget,  (2  Atk.  80.)  and 
he  said  that  the  rule  was  there  laid  down  too  strictly ;  that 
in  all  cases  where  executors  pay  infants*  legacies  to  fathers, 
they  shall  be  paid  over  again.     In  Cooper  v.  Thornton,  *(3  1*51 

Bro.  96.  186.)  the  master  of  the  rolls  observed,  in  allusion 
to  the  above  cases,  that,  in  early  times,  the  payment  to  the 
father  of  a  legacy  to  the  child  was  held  good,  but  that  since 
Dagley  v.  Tolferry,  the  idea  of  the  Court  had  been  otherwise. 
He  said  that  the  rule  was  laid  down  very  harshly  in  that  case, 
though  he  did  not  mean  to  interfere  with  the  doctrine  ;  and 
he  decided  the  case  before  him  upon  its  special  circum- 
stances ;  but  the  counsel  referred  to  a  decision  in  the  ex- 
chequer, in  1786,  in  the  case  of  Cunningham  v.  Harru,  m 
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16i4.  which  tberule  was>  ckokired  to  be  firmly  settled,  that  a  legacy 
to  an  infant  <*annot  safely  be  paid  to  the  father. 

In  all  these  caies^  the  question  seems  to  have  been,  wheth- 
er a  lefi:acy  to  a  miaor  could  safely  be  paid  to  the  father,  as 
father,  or  natoni)  guardian  merely,  and  it  does  not  appear  to 
be  any  where  denied,  that  a  guardian,  duly  appointed  by  the 
competent  authority,  was  authorized  to  receive  legacies  and 
distributive  shares  belonging  to  his  ward.  On  th.s  point,  I 
do  not  see  that  *aii]r  doubt  can  arise.  The  statute  of  this 
stnte,  to  which  I  have  already  referred,  contemplates  a  recov- 
ery at  law,  by  the  guardian,  of  legacies  and  distributive  shares, 
on  giving  approved  security  to  account  to  the  infant  on  his 
coming  of  age.  A  guardian  is,  by  the  general  nature  of  his 
trust,  entitled  lo  the  possession  and  care  of  the  personal,  and 
of  the  rents  and  profits  of  the  real  estate  of  the  infant ;  and  I 
do  not  feel  myself  at  liberty  to  deny  to  the  guardian,  on  any 
terms  whatever,  the  possession  of  this  distributive  share. 

But  it  appears  that  the  security  given  by  the  petitioner, 
when  appointed  guardian,  is  not  quite  adequate  ;  and,  though 
his  claim  may  be  imposing,  when  we  consider  that  he  unites 
the  characters  of  natural  and  of  legal  guardian,  yet  I  think 
the  security  must  be  increased  to,  at  least,  10,000  dollars 
move,  before  the  petition  can  be  granted. 

Let  it  therefore  be  referred  to  a  master,  to  ascertain  and 
report  proper  and  competent  security  to  the  admin  strator, 
I  #  6  I  *under  the  statute,  and  additional  security  to  the  infants,  to 

the  amount  of^  at  least,  10,000  dollars,  and  all  further  direc- 
tion isy  in  the  meaa  time,  reserved. 


HiNE  against  Handy. 

A  creditor  is  not  allowipd  to  make  it  a  condition  of  a  loan,  that  he  sbaD 
rrceire  a  tompfufatiom  Jor  kia  serrice*  in  (irociiring  the  money :  and 
if  the  amount  of  such  eompensation  is  included  in  the  security  given 
for  tlie  loan,  the  Court  will,  on  the  debior^s  payin<r  into  Court  the 
amount  reported  to  he  due  l>y  a  master,  after  deducting  Uie  sum 
chanrrtl  for  such  serricea,  grant  an  injuoctioD  to  stay  any  proceedings 
mn  the  mortgage, 

BILL  for  an  injunctioa  to  stay  the  sale  on  two  morf  <rages» 
tinder  a  power  of  sale  contained  in  them.  The  plaintitf  de- 
posited with  the  register  the  amount  which  he  admitted  to 
be  due.  The  btll  charged  lutunf.  but  which  was  denied  in 
the  answer.  It  appeared,  from  the  answer,  that  the  plaintiff 
Ihm)  i^greed  to  par  tbe  defendant  for  his  trouble  and  expense^ 
14 
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IB  going  from  Oneida  oouinty  to  Schoharit^  taprocufe  the  *  I8i4. 
money  loaned  ;  and  that  ibe  amount  of  thia  oompeasatioa 
was  liquidated,  ana  agreed  to  by  the  parties,  at  15  dollars, 
which  sum,  with  4  dollars  and  25  cents  for  the  trouble  of  the 
defendant  in  going  to  LJtica  to  see  the  writings  executed, 
was  included  in  the  first  bond  aad  Hiortgage.  The  expense 
of  the  writings  was  also  included.  And  in  the  second  bond 
and  mortgage,  a  similar  charge  of  1  dollar  and  25  cents,  for 
the  trouble  of  the  defendant,  was  included. 

Th£  Chancellos..  The  bill  cha,rges  usury  in  the  bonds 
and  mortgages,  and  the  charge  is  denied  in  the  answer,  and 
the  consideration  of  the  bonds  and  mortgages  fully  set  forth. 
*The  proof  exhibited  by  the  plaintiff  is  not  sufficient  to  coun-  [  *  "^  ] 

tervail  the  answer. 

The  only  question  is,  whether  the  Court  ought  to  permit 
the  charge  of  19  dollars  and  25  cents,  included  in  the  first 
bond,  for  time  and  expenses  of  the  defendant  in  procuring  the 
money,  to  stand.  And  the  same  point  arises  as  to  the  \  dol« 
lar  and  25  cents  included  in  the  second  bond. 

This  Court  is  always  jealous  of  collateral  demands  and  ad- 
vantages claimed  by  a  creditor,  as  a  condition  of  the  loan  of 
money.  They  have  a  tendency  to  usury  and  oppression. 
On  this  ground  it  is,  that  a  mortgagee  cannot  originally  stip- 
ulate for  a  collateral  advantage,  as  that  the  interest,  if  not 
paid  at  the  end  of  the  year,  shall  be  converted  into  principal, 
or  that  the  mortgagee  shall  be  a  receiver  of  the  rents  and 
profits,  with  a  commission.  {Chambers  y.  Goldmn,  9  Vesey^ 
jun.  271.  Scott  V.  Br<,st,  2  Term  Rep.  238.)  The  actual 
expenses  of  the  writings  ought  to  be  paid.  But  to  allow  the 
creditor  to  make  it  a  condition  of  the  loan,  that  he  shaU  receive 
a  compensation  for  his  services,  in  procuring  the  money,  and 
to  inchide  that  compensation  in  the  security,  is  against  sound 
principle,  and  tends,  most  manifestly,  to  oppression  and  usury, 
if  it  is  not  usury  in  itself. 

The  amount  of  the  sum  here  charged  is  of  no  moment ; 
but  the  principle  involved  is  important.  I  shall,  therefore, 
decree  tliat  it  be  referred  to  a  master  to  ascertain  the  amount 
of  the  bonds,  after  deducting  19  dollars  and  25  cents  from 
the  original  sum  in  the  condition  of  the  first  bond,  and  1  dol- 
]pi  and  25  cents  from  the  original  sum  in  the  condition  of  the 
second  bond ;  and  that,  on  the  plaintiff's  paying  into  Court 
Mifllicient  to  make  up  the  amount  in  addition  to  the  sum  al-  Theeosuoft^ 
ready  deposited,  an  injuncUon  issue.  ho!!^vlr"oTdrr: 

ed  to  tie  paid  by 

September  3,  1814.     Afterwards,  on  the  coming  in  of  the  thobftieJ'foJ 
nvMiter's  report,  a  question  was  raised  as  to  tne  costs ;  and  (be  injunction 
'his  honor  Ordered,  that  the  plaintiff  pay  to  the  defendant  [  *  S  1 
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1814.      his  costs  to  be  taxed,  together  with  the  amount  reported  by 
^^*^'>.— ^-^  the  master  to  be  due  to  the  defendant 
Caivks 

y,  • 

FlfBBB, 


Cornelia   Caines    (by   her    next    friend,    George 
Caines)  against  Fisher  &  M'Lachlan. 

If  a  defendant,  after  an  appearance,  will  not  answer,  the  bill  will  lie 
taken  pro  confesso.  Where  the  bill  is  for  relief  only,  and  states  suffi- 
cient ground,  it  is  not  necessary  to  prosecute  a  pnrty  to  a  couteinjit 
and  sequestration,  before  taking  the  bill  pro  confesso. 

If)  afler  appearance,  no  answer  is  put  in,  according  to  the  rules  of  the 
Court,  the  defendant  will  be  ordered  to  file  his  answer  by  the  first  day 
of  the  next  term,  or  that,  on  proof  of  service  of  the  order,  the  bill  will 
be  taken  pro  confesso. 

SprL  25Ui  THIS  was  an  application  to  the  Court,  by  petition,  that 

the  commissions  issued  to  take  the  answers  of  the  defendants, 
in  England,  be  returned,  in  a  short  time,  or  that  the  bill,  as 
against  them,  be  taken  pro  confesso. 

The  bill  was  filed  on  the  30th  of  July,  1808 ;  an  appear- 
ance was*entered  by  the  two  defendants,  being  aliens  resident 
abroad,  on  the  23d  of  November,  1808,  by  Mulligan,  as  their 
solicitor.  It  was  alleged  that  notice  of  this  appearance  was 
served  on  the  plaintiffs  solicitor ;  but  the  knowledge  of  the 
fact  was  denied. 

On  the  I5th  of  August,  1809,  an  order  was  granted,  that 
the  defendants  appear  and  answer  in  nine  months,  or  that 
the  bill  be  taken  pro  confesso,  and  that  the  order  be  pub- 
lished eight  weeks  in  two  gazettes.  On  the  29th  of  October, 
1810,  the  order  was  made  absolute.  On  the  6th  o{  Novem- 
oer,  1810,  on  the  petition  of  the  solicitor  of  the  defendants, 
commissions  were  granted  to  take  the  answers  of  the  de- 
1*9]  fendants,  one  of  whom  resided  in  London,  and  the  *other 

in  the  island  of  Bermuda,  and  the  commissions  were  ordered 
to  be  returned  without  delay. 

On  the  25th  of  February,  1811,  the  order,  of  the  29th 
of  0(ttober,  1810,  for  taking  the  bill  yro  confesso,  was  vacated 
for  irregularity  ;  and  on  the  26th  oi  August,  1811,  a  motion 
of  the  plaintiffs,  for  vacating  the  two  last  orders,  and  for  re 
establishing  the  order  of  the  29th  of  October,  1810,  was  de- 
nied, with  costs. 

An  appeal  from  the  order  was  brought  in  September,  1811, 
but  afterwards  withdrawn. 
16 
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On  the  14th  of  March  last,  an  order  of  this  Court  was  ob-  1814. 
Camed,  requiring  the  defendants  to  show  cause  (20  days  after  v^^-n^^-^ 
personal  service  of  the  order  on  their  solicitor)  why  the  order  Caikks 
of  the  25th  of  February,  1811,  should  not  be  set  aside,  and 
the  original  orders,  thereby  vacated,  be  restored. 


V. 

FitHsa 


Henry,  for  the  defendants,  showed  cause. 
Caines,  contra. 

The  Chancellor,  If  the  defendant,  after  appearance, 
will  not  answer,  but  stands  out  to  a  contempt,  the  bill  will  be 
taken  pro  confesso.  This  is  the  general  rule  and  practice  of 
the  Court;  (1  Harris.  Ch.  Pr.  274 — 277.)  and  it  is  essential 
to  justice,  for  otherwise  the  plaintiff  never  could  have  the 
benefit  of  his  suit;  and,  as  was  observed  in  the  case  of  Haw- 
kins  V.  Crook,  (2  P.  Wins.  556.)  and  afterwards  by  Lord 
Hardwicke,  in  Davis  v.  Davis,  (2  Atk,  21.)  it  is  consonant 
to  the  rules  and  practice  of  Courts  of  law.  Lord  Hardwicke 
was  inclined  to  think,  that  after  an  insufficient,  as  well  as 
after  no  answer,  a  bill  might  be  taken  pro  confesso.  There 
is  no  doubt  of  the  existence  and  necessity  of  the  practice, 
but  the  English  course  is  to  prosecute  the  party  to  a  con- 
tempt and  sequestration,  before  the  bill  is  thus  to  be  taken 
against  him  by  default.  I  do  not,  however,  perceive  any 
good  reason  for  going  this  length,  before  the  rule  for  taking 
the  bill  pro  confesso  is  granted.  If  an  answer  be  essential, 
*as  in  bills  for  discovery,  >an  answer  must  be  compelled  by  [  *  ^0  ] 
the  process  for  contempt ;  but  there  is  no  need  of  this  when 
\bm  bill  is  for  reUef,  and  states  sufficient  ground.  All  that  is 
wonting  is  the  admission  of  the  facts ;  and  if  the  defendant 
has  appeared,  and  will  not  answer,  he  ought  to  be  concluded 
in  the  same  manner  as  he  is  by  a  neglect  to  plead  to  a  dec- 
laration at  law.  The  authority  of  this  Court  to  prescribe 
rules  for  taking  bills  pro  confesso,  or  to  entitle  the  party  to  a 
decree  or  order  by  default,  is  expressly  recognized  by  the 
statute  of  1813,  (1  N.  R.  L.  491.) 

in  the  present  case  the  defendants  have  had  very  great  in- 
dulgence. The  bill  was  filed,  and  an  appearance  entered,  in 
1808,  and  to  this  day  the  plaintiff  has  been  striving  to  obtain 
an  answer,  or  for  a  decree.  Any  further  delay,  without  some 
good  cause,  cannot  be  permitted.  The  Court  has  competent 
power  to  bring  this  case  to  a  hearing,  and  from  the  authorities 
referred  to,  and  from  the  reason  of  the  thing,  especially  as 
the  defendants  are  not  within  the  power  of  the  Court,  I  think 
the  proper  course  would  be  to  take  the  bill  pro  confesso. 
There  is  no  reasonable  excuse  for  this  delay.  A  commission 
to  take  the  answer  of  the  defendants  was  awarded  in  1810: 
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The  Chancellor.  The  waste  is  explicitly  and  sufficiently  1814. 
charged  in  the  bill  to  support  the  injunction.  Nor  is  it  es- 
sential to  this  remedy  that  there  should  be  an  actual  lis  ^pen- 
dens in  a  Court  of  law.  There  are  numerous  cases  in  Chan- 
cel y,  as  Lord  Hardwicke  has  frequently  observed;  (Ferrot  v. 
Perrot,  3  Mk.  94.  Robinson  \\  lAtton,  3  Atk.  210.  Fmr- 
rant  v.  Lovell,  3  Atk.  723.  Gartk  v.  Cotton,  I  Vts.  566.)'  in 
which  the  Court  ha»  intevposed  to  stay  waiste,  by  the  tenant, 
where  no  action  can  be  maintained  against  him  at  law. 
Thus,  where  there  is  lessee  for  life,  remainder  for  life,  re- 
n'uindcr  in  fee ;  the  mesne  remainder-man  qannot  bring 
waste,  nor  the  remainder-man  in  fee,  but  Chancery  will  inter-' 
pose  and  stay  the  waste. 

So  Equity  will,  in  many  cases,  restrain  waste,  though  the 
Tease  contain  ttie  clause  without  impeachment  of  waste,  and 
which  takes  away  the  remedy  Bt  law,  as  where  this  power  \» 
exercised  in  an  unreasonable  manner,  and  against  conscience. 
{Aston  V.  Aston,  1  Vts.  264.  Strathmore  v.  Bowesy  2  3ro. 
SS.) 

Chancery  goes  greater  lengths  than  the  Courts  of  law  in 
staymg.  waste.  It  is  a  wholesome  jurisdiction,  to  be  liberally 
exercised  in  the  prev<»ntion  of  irreparable  injury,  and  depends 
on  much  latitude  of  discretion  in  the  Court. 

The  tenant  for  life  is  here  suiTering  injury  to  his  own  inte- 
i^esl,  and  he,  by  his  finants,  is  doing  great  injury  to  the  in- 
heritance, which  it  i""  his  duty  to  prevent.  He  is  bound  to 
btop  the  mischief,  or  be  responsible  himself.  To  suppose  that 
an  ejectment  must  be  actually  commenced  before  the  injonc-* 
tion  can  issue,  is  certainly  an  error ;  this  would  be  placing 
the  operation  of  waste  beyond  the  reach  of  control  during  the 
period  of  the  six  months'  notice.  Indeed,  the  notice  to  quit 
may  be  considered  as  the  commencement  of  an  adverse  pio« 
eeeding  at  law,  and  i^uflFcient  to  bring  the  case  within  the 
%Mritf  <rf  the  decision  in  J  athrop  v.  Marsh,  (5  Fes.  259.) 

Motion  denied,  with  costs. 
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Interest  upon  interest,  or  compound  xnttrestt  ^  never  allowed,  unless  in 
special  eases ;  as  wliere  there  is  a  settlement  of  accounts  between  the 
parties  after  interest-has  become  due,  or  there  has  been  an  agreement 
iTor  that  purpose  subsequent  to  the  original  contract ;  or  a  master's 
report,  computing  the  amount  of  principal  and  interest,  has  been 
confirmed. 

April  t9th.  THE  report  of  the  master,  to  whom  it  had  been  referred 
to  compute  the  amount  of  principal  and  interest  due  on  the 
bond  and  mortgage  executed  by  the  defendant,  contained  a 
calculation  allowing  compound  interest,  or  interest  upon  in- 
terest, without  any  special  agreement  of  the  parties,  or  any 
settlement  of  accounts,  (a) 

•  14  ]  ^SedgwicJCy  for  the  plaintiff,  moved  that  the  report  be  con 

firmed. 

The  Chancellor.     This  allowance  of  compound  interest 
is  inadmissible,  and  the  report  must  be  sent  back  to  the  mas 
ter  for  correction.     There  are  cases  in  which  interest  is  con 
sidered  as  changed  into  principal,  and  permitted  to  carry 

(a)  The  calculation  of  the  master  was  as  follows  : 

Bond , $25 ,000 

Interest  to  6th  ^arcA,  1806, 2,262  50 

$27;2G2  50 
1806,  JIforcA  5th,  pud 1,220 

$26,042  50 
Interest  to  11th  March,  1806,  is  2  months  and  6  days, 286  46 

$26,328  96 
nth  JIforcA,  1806,  payment 834  64 

$25,494  32 
Interest  to  the  15th  June,  1808,  2  years,  1  month,  and  4  days,         3,203  86 

$28,698  18 
1808, 15th  June,  payments  of  May  and  July, 45S  96 

$28,239  22 
Interest  to  the  12th  October,  1808,  heing  3  months  and  27  days,  550  64 

$28,789  86 
1808, 12th  October,  payment, 850 

$27,939  86 
Interest  to  this  day,  (,^pril  22, 1814,)  5  years,  6  months,  and  IC 

days, 9,266  61 

Amount  due, $37,206  47 
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interest ;  as  where  a  settlement  of  accounts  takes  place  after       is[4 
interest  has  become  due,  or  an  agreement  is  then  made  that  v..^*n/'*^^ 
the  interest  due  shall  caijy  interest,  or  the  principal  and  in-  Connecticut 
terest  are  computed  in  a  master's  report,  and  the  same  is     j^ckson. 
confirmed.     But,  except  in  some  such  special  cases,  interest 
upon  interest  is  not  allowed,  and  the  uniform  course  of  the 
decisions  is  against  it,  as  being  a  hard  and  oppressive  exaction, 
and  tending  to  usury.     Even  an  original  agreement,  at  the 
time  of  the  loan  or  contract,  that  if  interest  be  not  paid  at  the 
eud  of  the  year,  it  shall  be  deemed  principal,  and  carry  in- 
terest, will  not  be   recognized  as  valid.     Such  a  provision 
would  not  amount  to  usury,  so  as  to  render  the  contract  con- 
nected with  it  illegal  and  void  at  law ;  (Lc  Grange  v.  Ham- 
ilton, 4  Term  Rep.  613.     2  H.  Black.  144.)   but  this  Court, 
certainly,  and,  perhaps,  a  Court  of  law,  would  not  give  effect 
to  such  a  provision. 

It  will  be  useful  to  look  into  the  decisions  on  this  question 
of  compound  interest 

As  early  as  the  case  of  D^vis  v.  Higford,  4  Car.  I.  (1  ' 
Chan.  Rep.  15.)  the  Court  laid  down  the  rule  that  interest 
upon  interest  was  not  allowed  ;  and  that  has  been  the  general 
language  of  the  Court  of  Chancery  down  to  this  day,  with  but 
few  exceptions.  In  Smith  v.  remberton,  17  Car.  II.  (1 
Chan.  Cases,  67.)  an  exception  was  allowed  in  favor  of  the 
assignee  of  a  mortgage,  and  the  amount  of  tlie  principal  and 
interest,  really  and  bona  fide  due,  and  paid  by  him,  was  al- 
lowed to  carry  interest.  The  entire  sum  was  considered  as 
principal.  But  this  case  was  afterwards  overruled  in  Potter 
v.  Hubbell,  24  Car.  II.,  (2  Chan.  Rep.  44.  3  Chan.  *Rep.  1*15] 
43.)  for  it  was  there  decided,  by  Lord  Chancellor  Shaftes^ 
bury^  assisted  by  the  Judges  Vaughan  and  Rainsford,  that 
the  assignee  of  a  mortgagee  ought  not  to  be  in  a  better 
condition  than  the  mortgagee  and  no  interest  was  allowed 
bat  on  the  original  principal  sum.  Afterwards,  in  MaccUs- 
Held  v.  Fitton,  36  Car.  IL,  (1  Vem.  168.)  the  Lord  Keeper 
expressed  his  disapprobation  of  this  precedent,  and  said  that 
the  allowance  of  interest  on  interest,  in  the  case  of  an  as- 
signee of  the  mortgagee,  was  reasonable.  It  does  not  appear, 
however,  that  he  ventured  to  overrule  it,  though,  in  the  sub- 
sequent case  of  Gladman  v.  Henchman,  (2  Vem.  135.)  such 
interest  was  allowed  ;  and  the  loose  dicta  in  the  ancient 
books  are  contradictory  on  the  point.  (1  Chan.  Cas,  256. 
I  Freeman's  Rep.  303.  2  Freeman's  Rep.  142.)  Perhaps, 
therefore,  it  may  be  considered  as  a  doubtful  question,  on 
the  ground  of  these  ancient  authorities,  whether  the  assignee 
of  a  mortgagee,  on  a  bill  to  redeem,  be  not  entitled  to  inte- 
rest on  the  whole  sum  which  h ;  paid.     Nor  are  the  imper- 
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L8i4.       ^^  cases,  in  the  reign  of  Charles  II.,  uniform  or  consistent 

s.^^'^s^'-ii^^^  e^en  on  the  general  question  whether  compound  interest  coii 

CosMKCTicuT   be  aUoM'ed;  ibr  the  diUa  are  both  ways.     {2  Chan.  Nep.  148] 

Jackaom       Bradbury  y.  Bucks.     2  Chan,    Cases,  147,  Howard  v.  Jlar 

ris.     1  Chan.  Cases^  256,  Chamberlain  v.    Chamberlain.     Sj 

Freeman^ s  B^v.  142,  Anonymous^  in  fav(^  of,  and  2  C/u/it. 

€bi€J,  153,  Banelagh   v.    Thornhil,  against  such  interest.) 

But  those  cases  are  too  loose,  and  imperiectly  reported,  tc 

be  deemed  of  authority ;    and  the  cases  since  the  English 

revolution,  in  1688,  have   established,  beyond  controversy, 

the  general  rule  which  has  been  naentioned,  and  tliose  cascf 

are  so  well  reported,  and  have  the  sanction  of  such  euiinenl 

names,  as  to  be  entitled  to  confidence. 

In  Chesterfield  v.  Cromwelly  in  1701,  (1  Eq.  Cas.  Ahr, 
287.  B.)  Lord  Keeper  Wright  admitted  the  general  rule, 
that  interest  could  not  carry  interest,  but  held  that,  in  some 
cases,  it  would  be  injustice  not  to  regard  the  interest  due  as 
principal ;  as  where  the  defendant's  mother,  with  her  assent. 
I  *  16  ]  *(she  being  near  of  age,)  stated  an  account  of  the  interest 
long  in  arrears,  and  the  account  was  fair,  and  the  settlemeni 
necessary  for  the  infant's  maintenance.  In  Brown  v.  Back- 
bam,  1720,  (1  P.  Wms.  652.)  Lord  Chancellor  Parker  ques- 
tioned  whether,  if  the  mortgagor  ever  signed  an  account,  ad- 
mitting so  much  due  for  interest,  it  would  make  the  iiiteresi 
principal,  as  it  did  not  show  an  agreement  for  that  purf>ose 
and  he  thought  a  writing  would  be  requisite.  And  in  Waring 
V.  Cunliffe,  (1  Ves.  jun,  99.)  Lord  Thurhw  said,  that  h( 
found  the  Court  of  Chancery  in  the  constant  habit  of  thinking 
that  interest  ought  not  to  carry  interest,  and  that  he  musi 
overturn  all  the  proceedings  of  that  Court,  if  he  allowed  it 
In  short,  Chancery  will  not  allow  compound  interest,  unless 
where  there  is  the  settlement  of  an  account  between  the  par- 
ties after  the  interest  has  become  due :  or  there  has  been  ar 
agreement  for  that  purpose,  subsequent  to  the  original  con- 
tract, or  where  the  master's  report,  computing  the  sum  duf 
for  principal  and  interest,  is  confirmed ;  for  it  is  then  in  the 
nature  of  a  judgment.  {Mostly,  27.  246.  2  Ves.  471.  1 
P,  Wms.  652.)  The  cases  and  language  in  the  books  ar< 
clear  in  acknowledging  the  rule,  that  even  an  agreement 
made  at  the  time  of  the  original  contract,  to  allow  interes 
upon  interest,  as  it  should  become  due,  is  not  to  be  supported 
{Lord  Ossulston  v.  Lord  Yarmouth,  2  Salk.  449.  Case  ot 
Sir  Thomas  Meers.  cited  in  Cases  Temp.  Talbot,  40.  and  ] 
Jltk.  304.  Lord  Eldon,  in  Chambers  v.  Goldwin,  9  Ves.  27 1 .; 
This  review  of  the  current  of  decisions  shows  the  existena 
of  the  general  principle,  and  the  exceptions  and  liniitatiom 
by  which  it  is  attended.  And  though  creditors  will  be  verj 
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ftpt  to  Ainky  wkh  horA  Thurlow,  that  there  is  nothing  tinjust  1S14. 
in  compelling  a  debtor,  who  neglects  to  pay  interest  when  n,.^»^n/^^ 
it  becomes  due,  to  pay  interest  upon  that  interest,  yet  the  Conwecticvt 
wisdom  of  our  law  has  ordained  otherwise.  The  Rommi  law  j^c«*goK. 
WBs  constant  in  its  condemnation  of  compound  interest. 
NuUo  fHodo  usura  usurarum  a  debitoribus  tiigantur^  ^et  [  *  1*7  ] 
vcteribiis  quidem  legibus  c&nsiitutum  fueraty  &c.  {Code  4. 
32.  28.  Poet.  Com.  ad  Pand.  lib.  22.  tit.  I.  pi.  20.)  And  it 
appears  to  me  that  this  provision  in  the  law  is  not  destitute 
of  reason  and  sound  policy.  Interest  upon  interest,  promptly 
and  incessantly  accruing,  would,  as  a  general  rule,  become 
harsh  and  oppressive.  Debt  would  accumulate  with  a  ra- 
pidity beyond  all  ordinary  calculation  and  endurance. 
Common  business  cannot  sustain  such  overwhelming  ac- 
cumulation. It  would  tend  also  to  inflame  the  avarice, 
and  harden  the  heart  of  the  creditor.  Some  allowance  must 
be  made  for  the  indolence  of  mankind,  and  the  casualties 
and  delays  incident  to  the  best  regulated  industry  ;  and  the 
law  is  reasonable  and  humane  which  gives  to  the  debtor's 
infirmity,  or  want  of  precise  punctuality,  some  relief  in  the 
same  infirmity  of  the  creditor.  If  the  one  does  not  pay  his  in- 
terest to  the  uttermost  farthing,  at  the  very  moment  it  falls 
due,  the  other  will  equally  fail  to  demand  it  with  punctuality. 
He  can,  however,  demand  it,  and  turn  it  into  principal, 
when  he  pleases;  and  we  may  safely  leave  this  benefit  to 
rest  upon  his  own  vigilance  or  his  own  indulgence.  Hu- 
ber%u  says,  that  neither  the  law  of  benevolence,  nor  of  pub- 
lic utility,  will  permit  interest  upon  interest.  Sed  lex  chart- 
taiis  et  pukliae  utUitatis  non  fatitur^  ut  mutui  debitor,  qui  in 
mora  sotvendi  usuram  oh  angustiam  rei  pecuniarice  depreheH" 
ditur,  nova  usura  adfiigatur,  qua  re  familia  ad  incitas  redi- 
guntur;  ideoqus  kgibu^  sub  posna  infamia  prohibetur.  If  no 
nee  si  consenserii  debit  or ,  ui  usura  cotfimissa  in  sort  em  trans- 
feraiur,  vel  obligationi  principali  adjiciatur,  licita  est  usura. 
{Pralec  Juris.  Rom.  lib.  22.  tit.  1.  6.) 

The  rule  for  casting  interest,  when  partial  pa)rments  have     Rule  for  cMt- 
been  made,  is  to  apply  the  payment,  in  the  first  place,  to  the  j^Ig^^  "^paniai 
discharge  of  the  interest  then  due.     If  the  payment  exceeds  paymeuu    ar« 
the  interest,  the  surplus  goes  towards  discharging  the  prin-  ^^^' 
cipal,  and  the  subsequent  interest  is  to  be  computed  on  the 
balance  of  principal  remaining  due.     If  the  payment  be  less 
than  the  interest,  the  surplus  of  interest  must  not  be  ^taken         [  *  ^8  ] 
to  augment   the   principal ;  but   interest   continues   on  the 
former  principal  until  the  period  when  the  payments,  taken 
together,  exceed  the  interest  due,  and  then  the  surplus  is  to 
be  applied  towards  discharging  the  principal ;  and  interest  is 
lo  be  computed  on  the  balance,  as  aforesaid. 
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1814.  Let  the  master,  therefore,  take  back  the  report,  and  cor- 

^^^-v--^-^  >^ect  the  calculation,  (a) 

lUlOHT 

V.  («)  Vide  Raphael  v.  Boe&m,  (11  Vuey.jun.  93.)    In  the  case  of  Lewis's  ex 

*'^^-  ecutor  V.  Bacon's  legatee,  (3  Hening  and  Mvmford's  Rep  89  116.,)  where  an 

interest  account  was  stated,  and  a  balance  struck,  and  carrieo  to  the  debit  of 
the  party  in  a  new  account,  and  interest  charged  on  the  balance,  the  Supreme 
Court  or  Appeals,  in  Virginia^  held  it  to  bo  compound  interest,  and  refused  to 
allow  it 


Haight  antd  others  against  Day  and  others. 

Where  an  act  of  the  legislature,  for  the  incorporation  of  a  bank,  appointed 
certain  covMnissiofruTs^  for  the  special  and  sole  pur|)08e  of  receiving 
subscriptions,  and  they  were  directed  ''to  ap|M>rtion  the  excess  of 
shares  among  the  several  subscribers,  as  they  should  judge  discreet  and 
proper  f  it  seems,  that  Chancery  will  not  interpose,  to  stay  all  proceed- 
ings, under  the  act,  by  an  injunction,  on  a  bill  charging  that  the  com- 
nmssioners,  in  the  exercise  of  their  discretion,  acted  partially  and  im- 
properly, where  the  charge  of  bad  faith  is  fully  rei^elled  by  the  an- 
swer. 

It  stems,  that  where  a  statute  |^ves  to  certain  persons  a  discretion  in  a  par- 
ticular case,  and  for  a  special  purpose,  a  mistake  of  judgment,  m  tliat 
case,  cannot  be  reviewed  and  corrected  by  the  Court 

Hey  sd.  THE  bill  on  which  an  injunction  had  been  granted,  filed 

21 8t  of  May,  1813,  recited  the  act  of  the  legislature,  passed 
theSeth  of  iWnrcA,  1813,  (sess.  36.  ch.  60.)  for  the  incor- 
poration  of  the  Catskill  Bank.  The  plaintiffs  were  sub- 
scribers. All  the  subscriptions  amounted  to  36,432  shares. 
The  number  of  shares  to  be  subscribed,  exclusive  of  those  to 
be  subscribed  by  the  bank  of  Hudson,  was  limited  to  6,()(  0; 
I  •  19  J  and  the  commissioners  were  to  apportion  the  *excess  among 
the  several  subscribers,  as  they  should  judge  discreet  and 
proper.  The  bill  charged  that  the  commissioners  proceeded 
to  apportion  the  excess,  and  arbitrarily,  and  against  the  con- 
sent of  Isaac  Dubois,  one  of  the  commissioners,  and  a  plain- 
tiff, assigned  the  6,000  shares  prescribed  by  the  act,  among 
themselves,  their  relations,  and  favorites,  &c. ;  and  that  the 
apportionment  was  made  corruptly  and  fraudulently,  d^c. ; 
and  prayed  a  discovery,  and  an  injunction  from  holding  the 
first  election  under  the  act. 

A  supplemental  bill  was  filed  the  27th  of  May,  1813,  stating 
that  the  defendants  had  not  appeared,  nor  had  the  suhvmna^ 
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been  served ;  that  the  first  election  of  directors  had  been        1824. 
held  under  the  corrupt  distribution  of  the  shares,  as  stated  >.,>^-^v^-^/ 
above,  and  making  the  directors  parties,  and  praying  an .  in-      Haioht 
junction,  &c.  ^^^^ 

The  defendants,  i^  their  answer,  put  in  on  the  16th  of  June^ 
1813,  stated,  that  the  subscription  books  were  opened  to 
all  persons,  &c. ;  that  the  commissioners  apportioned  the 
excess,  as  they  judged  discreet  and  proper,  according  to  a 
schedule  annexed  to  the  answer ;  and  they  denied  that  they 
distributed  the  shares  without  the  assent  of  Dubois,  who 
subscribed  his  name  to  the  distribution ;  but  they  refused 
to  apportion  as  he  wished,  because  S.  Haight  was  hostile  to 
the  incorporation,  and  the  other  persons  were  his  connections 
and  dependants,  or  poor,  or  hostile  to  the  institution ;  and 
they  did  .believe  that  there  was  a  combination,  by  S.  Haight, 
and  others,  to  procure  a  majority  of  the  shares,  and  suppress 
the  bank,  or  manage  it  improperly ;  and  they  believed  that 
the  apportionment,  made  by  them,  was  best  calculated  to 
promote  the  interest  of  the  village  of  Catskill,  and  of  the 
community  at  large ;  that  after  the  directors  were  chosen, 
the  subscription  book,  and  deposit  money,  were  delivered 
over  to  the  directors,  who  ordered  the  cashier  to  refund  the 
surplus  deposits,  which  he  continued  to  do,  until  the  injunc- 
tion was  served ;  that  two  thirds  of  the  whole  deposits  had 
been  refunded ;  and  certificates  of  stock  were  issued  to  the 
♦holders  for  their  shares ;  and  they  denied  that  they  were  [  *  "20  J 
influenced  by  motives  of  favoritism,  or  that  they  acted  from 
any  agreement  or  concert,  as  alleged  in  the  bill,  dec. 

A  motion  was  now  made  to  dissolve  the  injunction. 

JE.  Williams,  and  Van  Vechten,  for  the  defendants. 
Henry,  contra. 

The  Chancellor.  The  bill  charges  the  commissioners 
with  an  unjust,  fraudulent,  and  corrupt  apportionment  of  the 
shares  subscribed  to  the  Catskill  Bank.  The  shares,  exclu- 
sive of  those  to  be  subscribed  by  the  bank  of  Hudson^  were 
limited  to  the  number  of  6,000,  and  there  were  subscribed 
^,432.  The  commissioners  were  to  *'  apportion  the  excess 
mmong  the  several  subscribers,  as  they  should  judge  discreet 
mnA  proper."  The  bill  charges  a  gross  inequality  in  the  ap- 
portionment among  the  subscribers,  and  that  the  distribution 
"was  principally  confined  to  the  commissioners  themselves, 
^eir  relations,  and  favorites. 

The  defendants,  in  their  mswers,  deny  all  improper  mo- 
itives,  in  the  execution  of  thcir  trust,  and  aver  that  they  made 
«och  an  apportionment  as  they  deemed  discreet  and  proper, 
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1814.      ^^^  ^^^^  calcnlated  to  promote  the  interest  of  the  villa^vl 
v^^^v^-^^^    CaUkillj  and  of  the  oomtuunity  at  hvrge ;  and  that  they  bo 
JiAfGHT       lieved  there  was  a  combrnation  formed  to  suppress,  or  injure, 
P^:^  the  institution  ;  and   that  this  was  the  governing  moti\Te  for 

that  extreme  inequahty  in  the  distribution,  i^tnch  is  not  de- 
nied, but  admitted.  The  question  arises,  whether  the  in* 
junctioQ,  under  these  circumstances,  ought  to  be  continued 
to  the  final  hearing  of  the  cause.  The  next  annual  election 
of  directors,  under  the  charter^  ought  to  take  place  on  the 
last  Tuesday  of  this  month,  and  if  that  be  not  permitted,  the 
institution  will  be  dissolved.  So  far,  at  least,  the  injunction 
ought  to  be  withdrawn ;  and  i»ince  all  bad  faitli  in  the  com* 
missaonei-s  is  denied,  and  their  motives  may  have  been  not 
r  *  2 1  ]  only  ^'^piire  but  commendable,  it  becomes  a  serious  inquiry, 
whether  the  operation  of  the  institution  ought  to  be^suspend 
ed  during  the  further  progress  of  this  suit.  The  legislature 
must  have  considered  the  establishment  of  the  bank  in  Cats* 
kill  of  public  utility,  or  they  would  not  have  passed  the  law  ; 
and  so  long  as  the  operation  of  the  bank  is  proliibited,  so 
long  that  public  utility  is  defeated. 

The  point  raised,  whether  the  exercise  of  the  power  of 
the  commissioners,  in  making  the  apportionment,  be  subject 
to  judicial  correction,  need  not,  necessarily,  be  decided  upon 
the  present  motion.  I  have  no  doubt  it  may  be  controlled, 
if  exercised  in  bad  faith,  and  against  conscience  ;  but  whether 
a  mere  error  in  judgment  otight  to  be  reviewed,  is  a  question 
deserving  of  much  consideration. 

Where  a  statute  gives  to  commissioners  a  discretion,  in  a 
particular  case,  and  for  a  special  purpose,  I  doubt,  exceed- 
ingly, whether  a  mistake  of  judgment,  in  that  case,  can*  be 
corrected.  The  Supreme  Court  seemed  to  think  it  could 
not,  in  the  case  of  Lawton  v.  The  Commissioners  of  High^ 
ways,  (2  Caines^s  Rep.  182.)  In  the  case  of  a  special  power 
granted  to  an  individual  by  a  will,  to  be  exercised  according 
to  discretion,  the  Court  of  Chancery  has  repeatedly  refused 
to  interfere,  and  to  judge  of  tlie  motive,  where  there  was 
great  inequality  in  the  distribution  of  property  under  the 
trust.  (Ctvil  V.  Rich^  1  Ch.  Cos.  309.  Maddison  v.  An- 
drew^ I  Ves.  58.)  This  is  a  stronger  case  than  that  of  a 
private  trust,  created  by  the  act  of  the  party,  or  of  a  public 
trust,  created  for  general  purposes,  and  the  Courts  would 
certainly  interfere,  in  this  case,  with  much  greater  reserve  and 
caution.  Here,  the  legislature  selected  the  trustees,  by 
name,  for  a  special  purpose,  and  for  no  other,  and  confided  to 
them  to  act,  m  the  given  case,  as  they  should  ytir/^e  discreet 
trnd  proper ;  and  after  the  act  was  performed,  they  were  to 
become  fundi  officio. 

These  words,  "  as  they  should  judge  discreet  and  proper," 
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gave  an  isndefioed  discretion,  and  would  be  utterly  *Bense-       1Q14 
less,  upon  the  construction  that  the  apportionment  was  in-  v^^^^n^--^^ 
tended  to  be,  to  each  subscriber,  in  a  ratio  to  the  amount  of   Matter  or 
his  subscription.     That  would  have  been  a  plain  mathemat-  South  wick. 
ical  rule,  without  the  exercise  of  any  discretion ;  and  if  that 
bad  been  the  meaning  of  the  law,  it  would,  undoubtedly, 
have  said  so.     The  word  apportion  must  mean,  here,  to  as- 
sign  to  each  subscriber,  or  give  him,  such  portion  as  the 
commissioners  should  deem  meet. 

Assuming,  then,  for  the  present,  that  the  charge  of  cot- 
ruption,  or  of  a  wanton  and  unworthy  exercise  of  discretion, 
is  repelled  by  the  answer,  I  am  of  opinion  that  the  iujunc^ 
tion  ought  to  be  dissolved. 

Motion  granted. 


In  the  Matter  of  Southwick,  a  lunatic. 

This  Court  does  tiot,  ordinarily,  aud  of  co'jrse,  interfere  to  compel  the 
payment  of  solicitors*  fees. 

Where  a  commission  of  lunacy  had  been  executed,  and  the  lunatic, 
afterwards,  discharges!  from  it ;  but,  on  the  disease  retumiiig,  a  new 
committee  was  appointed,  under  a  new  cominiMiion,  the  Court  re- 
fused, on  the  petition  of  the  solicitors  who  sued  out  and  executed  the 
fin<  conmiission,  to  order  the  first  committee  to  |my  their  cottts ;  there 
being  no  special  reasons  for  the  summary  interference  of  the  Court 

DICKINSON  BXiA  MITCHELL^  solicitors,  applied  to  jway  isth. 
the  Court,  by  petition,  stating  that  they  had  procured  a  com- 
mission of  lunacy  to  be  sued  out  and  executed  in  this  case, 
and  that  A.  Staples  was  appointed  committee  of  the  lunatic's 
estate,  and  that  they  had  done  other  business  for  and  in  be- 
half of  the  said  committee ;  that  the  lunatic  had  since  been 
discharged  from  the  operation  of  the  commission,  but  the 
^disease  returning,  a  new  committee,  upon  a  new  commis«  [  *  ^  1 
sion,  had  again  been  appointed ;  and  that  Staples  was  about 
transferring  his  custody  of  the  estate  to  the  new  committee, 
and  had  refused  to  pay  their  costs  and  expenses ;  and  they 
concluded  with  praying  the  aid  of  the  Court  to  compel  pay« 
ment. 

The  Chancellor.     The  Court  does  not,  ordinarily,  and 
3fcour8e9  interfere,  to  compel  the  payment  of  solicitors' fees. 
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1814.  ^^  certain  cases  such  interference  may  be  requisite,  as  where 
v.^^s^«^^  the  committee  becomes  insolvent,  and  the  costs  would  hii 
PxRiKE  lost  unless  made  a  charge  upon  the  fund.  Su:rh  was  the  case 
SwAiKK.  ^  parte  Price,  (2  Ves.  407.)  and  in  the  case  also  of  Bamslty 
V.  Powell,  {Amb.  102.)  the  chancellor  declared,  that  the 
solicitor  should  stand  in  the  place  of  the  committee,  so  far 
&8  to  enjoy  the  benefit  of  the  committee's  lien  on  the  estate, 
as  to  the  costs  of  a  suit  prosecuted  for  the  lunatic.  The  so- 
licitor has  his  remedy  by  suit,  for  fees,  in  this,  as  in  other 
cases.  If  the  committee  was  before  the  Court,  asking  a  set- 
tlement of  his  trust,  and  to  be  discharged  from  his  responsi- 
bility, and  from  the  bond  which  the  Court  had  taken,  the 
Court  would,  undoubtedly,  require  these  costs  and  charges 
to  be  previously  paid.  Here  are  no  special  reasons  assigned 
for  this  summary  aid  of  the  Court,  and  the  solicitor  must  be 
left  to  his  ordinary  remedy. 

Motion  denied. 


*  24  J  *Perine  against  Swaine  and  his  Wife,  and  Dunn, 

if  a /erne  covtri^  who  is  a  defendant,  puts  in  an  ansvotr  separately  froln 
her  husband,  without  leave,  the  Court,  on  motion,  will  quash  iL 

Mjlq  I6ih.  THE  answer  of  Dorothy  Swaine,  one  of  the  defendants, 

was  put  in  separately  from  her  husband,  and  without  leave. 

Riggs,  for  the  plaintiff,  now  moved  to  quash  the  answer, 
on  the  ground  of  irregularity.  He  cited  BohurCs  Ch,  Pr. 
116.  2  P.  Wms.  371.  Wyatt's  Prac.  Reg,  53.  Coover's 
Eq.  PL  24. 

Baldwin,  contra,  admitted  the  general  rule,  that  a  wife 
cannot  answer  alone,  without  leave ;  but  he  oiTered  to  pro- 
cure the  consent  of  the  husband  to  the  separate  answer  of 
the  wife. 

The  Chancellor.  The  rule  is  well  settled,  that  the  wife 
cannot  answer,  separately,  without  leave  or  order  of  the 
Court.  The  husband  is  her  legal  guardian  and  protector; 
and  if  there  were  reasons  for  her  answering  separately,  they 
ought  to  have  been  made  known  to  the  Court,'  that  it  mi^ht 
judge  of  their  force.  Here  is  no  evidence  of  the  previous 
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consent  of  the  husband  to  the  answer,  and  the  rule  is  well        1814. 
calculated  to  prevent  the  wife  from  being  misled.  v.^^s/'^^^ 

M ATTKR   OF 

Motion  granted.  ^»*^^''" 


*In  the  Matter  of  William  Nicoll,  an  Infant.  [  *  25  ] 

A  guardian  appointed  by  this  Court,  during  minority,  continues  until 
the  infant  arrives  at  ^1,  unless  changed  by  order  of  the  Court,  on 
good  cause  shown.  An  infant  is  not  entitled,  as  of  course,  on  arriving 
at  the  age  of  14,  to  elect  a  new  guardian. 

IN  1799,  Selah  Strong  and  Richard  Udall  were  appointed,  May  I6th. 
by  this  Court,  guardians  of  the  person  and  estate  of  the  in- 
fant during  his  minority.  Udall  was,  some  time  since,  dis- 
charged from  his  trust,  to  enable  him  to  become  a  witness 
in  certain  suits  in  which  the  rights  of  the  infant  were  con- 
cerned. In  October  last,  the  infant  arrived  at  the  age  of  14 
years. 

Colden^  in  behalf  of  the  infant,  moved  for  the  appoint- 
ment of  Medad  Rogers  and  Joihua  Smith,  as  his  guardians, 
in  the  place  of  Selah  Strong,  on  the  ground  that  they  were 
the  choice  of  the  infant,  who,  he  contended,  had  a  right  to 
change  his  guardian,  at  his  election,  on  arriving  at  the  age  of 
14  years.  And  to  show  that  the  authority  of  a  guardian  in 
nocage  ceased,  on  the  infant's  arriving  at  the  age  of  14,  when 
he  might  call  his  guardian  to  an  account,  and  choose  a  new 
guardian,  he  cited  Bac.  Ab.  Guardian.  (£.)  Co.  Litt.  123. 
n.  67.  Faugh.  177. 

Riggs,  contra,  relied  on  the  authority  of  the  opinion  of 
Dodderidge,  J.,  in  Palmer,  22.  that  an  infant  cannot  revoke 
or  change  a  guardian  appointed  by  Chancery.  Such  a  guar- 
dianship does  not  cease  until  the  infant  arrives  at  full  age, 
unless  another  guardian  is  appointed  by  the  Court :  and  it 
was  the  same  as  to  a  guardian  in  socage,  who  continued  until 
the  age  of  21.     Andrews's  Rep.  313.  5  Johns.  Rep.  66,  67. 

^Riggs,  also,  made  a  cross  motion  for  ah  attachment  against         [  *  ^26  ] 
Rogers  and  Smith,  for  interfering  with  the  ward,  taking  him 
from  school,  and  exciting  him  against  his  lawful  guardian, 
without  just  cause.     He  read  the  affidavit  of  Strongs  and 
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1814.       cited  2  P.  Wm.  102.  Eyre  v.  Skaftsburyj  to  show  the  powei 
s^^^s,/-'^^  of  the  Court  in  such  caaea. 
GftJCKir 

WiKTKR.  1''><E  Chancellor.     A  guardian  appointed  by  this  Court, 

during  minority,  continues  until  the  infant  arrives  to  the  age 
of  21  years,  unless  removed  by  the  Court,  on  good  cause 
shown.  The  infant  is  not  entitled  to  conle  in,  as  of  course, 
at  the  age  of  14,  and  set  aside  the  guardian  at  his  pleasure. 
This  Court  has  the  care  and  protection  of  infants  during 
their  minority ;  and  they  have  not,  nor  ought  to  have,  any 
such  power  in  regard  Xo  guardianis  app^infsd  by  this  Court. 
The  motion  to  change*  the  gu'/dion  aiust,  tliepefore,  be 
denied. 

N.  B.  The  cross  motion  for  im  attachment  was  withdrawn, 
Qn  the  pug^sf'on  th^t  the  parties  charged  with  the  contempt, 
acte'^  under  an  irpprecfiioa  that  the  infant  had  a  right  to  elect 
a  riew  ^»iar^i&»' 


TE»FfiRAJH:K    Green    suid  others   agmnst    J'osbph 

Winter^ 

Where  O.,  being  indebted  to  tt.,  conveyed  to  W.  certain  bonds  and 
mortga^a,  and  part  of  tlie  lands  sold-  under  the  inortgngea,  and  pur- 
chns^  m  by  W.,  ininutyVo  sell  the  same  as  H.  might  direct;  and 
^upon  payment  of  fluoh  sums  as  might  be  justly  due  toW.iii  relation 
to  the  execution  of  his  trust,  or  that  he  might  advance  or  become  lia* 
ble  for,"  to  convey  to  H.  the  lands  and  proceeds  thereof,  and  to  assign 
over  tb  H.  the  bondii  and*  mortgage^  taken  by  W.,  and  which  might 
remain  in  his  hands,  "aAer  his  said  advances  and- responsibilities 
were  secured  and  satisfied  ;"  H.  afterwards  assigned  over  all  his  in- 
terest in  the  trust  estate  to>his  sister  T.,  the  wife  of  G.,  to  her  se))arate 
I  *  ^27  j  *use,  A)r  life  «vith  i>ower  to  dispose  of  the  same  to,  anfl  among  her 

children : 

It  was  held;  ttiat  payments  made  by  the  trustee  td  6^,  the  husband  o« 
H,  tiie  cestuv  que  trusty  were  not  cliai^eable  on  the  tnist  Aind  ,  nor 
if  authorJEed  by  T.,  could  the-trustee  be  allowed  the  (benefit  of  them 
in  his  account,  further  than  what  was  actually  necessiiry  for  the  sufi- 
porrof  herself  and  children  ;  unless  it*  appeared  that  the  husband  had 
applied' the  payments  to  the  speoifio  purposes  of  the  trnsti 

A titistee  eannottact  for  hi^own  benefit  inacoDUwot  oo  tlie  subject  of 
the  trtiflL 

80,  a  trustee,  who  purchases  a  mortga^  or  a  iudgment;  wHicH  wmi  • 
Hen  on  the  trust  estate,  at  a  discount,  m  not' allowed  to  tUmsuch  pm> 
chose  tn  his  own<adV«iitag8^^ 
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A  trustee  cannot  demaiid  a  compeDsation  for  8e.*vice8,  beyond  what  is  1814. 
founded  on  the  positive  agreement  of  the  parties.  And  where  a 
trustee,  who  was  a  counsellor  at  law,  was  to  be  allowed  for  *^all  his 
advances  and  responsibilities ;"  it  wus  held,  that  though  he  was  en- 
tided  to  K  liberal  indemnity  for  bis  expenses  and  responsibilities  y^  ihteb 
incurred  in  rbe  due  and  faithilil  execution  of  his  trust,  yet  he  was  not 
entitled  to  a  counsel  fee,.as  a  general  retainer,  nor  tor  any  thing  oiore 
than  what  is  understood,  in  the  language  of  a  Court  of  Equity,  to  be 
"just  allowauces." 

A  trustee  is  not  entitled  to  eomminums  on  sales  of  the  trust  property,  or 
on  moneys  received  and  paid  by  him,  or  any  compensation  for  his 
care  and  pains  in  executing  the  trust ;  but  he  is  entitled  to  an  allow- 
ance per  diem  for  his  h'me,  and  expenses  of  travel,  &c. 

Nor  will  a  trustee  be  allowed  for  expenditures  for  improvementa  of  the 
trust  estate,  though  made •  bona  Jide,  as  in  buililing  houses  and  mills, 
clearing  land,  making  roads,  &o.,  such  expenses  nut  being  within  the 
purview  of  the  trust,  wliich  was  to  sell  land,  to  raise  money,  to  pay 
•  off  encumbrances,  &c.,  and  to  restore  tlie  residue.  He  is  entitled 
only  to  necessary  expenditures,  as  for  repairs,  &c. 

Nor  will  the  purchase  and  sale  o^Hock,  hay^  grain,  and  farming  utensHa^ 
^bc,  be  taken  iito  the  account  of  tlie  tnist  estate. 

Where  a  trustee,  tlu>ugh  called  on  for  that  purpose,,  refused  to  exhibit 
to  referees  appointed  by  the  Court,  by  consent  of  parties,  an  account 
of  the  rents  and  profits  of  certain  parts  of  the  trust  estate,  he  was 
held  chargealil^  with  what,  in  the  opinion  of  the  referees,  such  parts 
of  the  estate  would  reasonably  have  produced^ 

Where  a  tnistee  agreed  to  purchase  and.  pay  for  a  fann,  at  the  request 
aud  for  the  use  of  the  cestuy  que  truit^  oui  of  the  proceeds- of  the 
trust  estate  ;  and  he  purchased  the  farm,  for  which  he  gave  his  bond, 
secured  by  a  mortgage  on  the  premises;  but  when  the  bond  became 
due,  he  refused  to  pay  it;  but  procured  a  foreclosure  and^  sale  of  the 
fiirui,  by  the  mortgagee,  at  a  loss  of  above  4>000  dollars,  the  trustee 
waa  held  chargeable  for  this  loss,  and  all  the  coats  of  the  suits. 

WILLIAM  GREENj  one  of  the  plaintiflfs)  and  the  hus-  ifiy  nm. 
baod  of  Temperance  Green^  in  1792,  purohased  certain  lands 
♦in  Cosby^s  manor,  and  in  the  patent  of  Springjieldy  under  a  F  ♦SS 
coniract  of  purchase,  made  io^  17^1,  from  the  heir^of  JbAii 
Morin  Scott ;  and,  in  L794,  he  purchased  three  ti:act»  of 
land  in  the  Oriskany  patent,  of  the  trustees  of  Grovemor  Liv- 
n^ftton^  deceased.  A  considerable  part  of  the  purctiase 
money  was  paid  by  him  ;  and,  to  secure  the  residue^  he  gave 
mort^ges  on  the  property.  Iti  1796  and  17X)8,  he  sold  the 
whole  of  the  lands  8o>  purchasedvto-  persons  who  gave  their 
notes,  and  bonds  ai)di  mortgages,  for  the  purchase  money ; 
but  they,  afterwards^  became  insolvent,  and  Green^  in  con- 
sequence, became  embarrassed,,  and  was  imprisoned  for  debt. 

Patrick  Hsathy.  of  Loiidbn^  Great  Britain^  the  brother  of 
Mns.  Green^  advanced,  at  diflfbrent  times,  various  sums  of 
money  for  the  supportof  herself  and-  family  ;  to>secure  which, 
as  well  a»  such  further  sums  a»  he  might  afterwandbadwince, 
WUliam  Green^  in  August^  1803,  conveyed  to  the  defend^ 
ani  the  bonds,,  notes,  and  mortgages,,  of  the  purchasers  of 
the  lands  above  mentioned ;  and  the:  defendant  executed  a 
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1814        declaration  of  trust,  that  he  held  the  same  in  trust,  to  collect 
v^^"*s/-^-^  and  receive  the  proceeds,  and  to  pay  Faii  ick  Mcatley  all 
Green        moneys  then  due,  or  that  might  hereafter  beco  ne  due  to  him, 
WiKTER.      fro™  William  Greeny  in  any  manner  whatever  :  and  the  bal- 
ance in  trust  for  Green.     Heat  ley  afterwards  advanced  a 
sum  to  pay  off  the  mortgage  to  the  trustees  of  Governor  Liv* 
ingston. 

Winter  proceeded  to  foreclose  the  mortgages  on  the  lands, 
which  were  sold,  except  two  lots,  by  the  master,  under  de- 
crees for  that  purpose,  subject  to  prior  encumbrances,  to  the 
defendant,  Joseph  Winter^  for  7,000  dollars,  in  trust  for 
Heatley,  to  whom  there  were  then  due  above  10,000  dollars. 
On  the  13th  of  August ,  1805,  the  defendant  executed  a 
deed  of  trust,  reciting,  among  other  things,  that  William 
Green,  being  indebted  to  Patrick  Heatlcy,  of  London,  had 
given  him  a  lien  on  lands  purchased  of  the  executors  of 
[  •  29  ]  ^Scott,  and  had  assigned  to  the  defendant,  in  trust,  to  secure 
Heatley,  certain  mortgages  on  land  purchased  by  Green 
from  the  representatives  of  Livingston,  &c.,  and  part  of 
which  lands  had  been  sold  under  those  mortgages,  and  pur- 
chased by  the  defendant,  for  the  benefit  of  Heatley ;  and  the 
defendant,  therefore,  covenanted  and  agreed  with  Heatley 
that  h6,  and  his  heirs,  would  stand  seised  of  those  lands,  ih 
tr;a8t,  to  sell  the  same,  in  such  small  parcels,  and  for  such 
prices,  and  on  such  terms  of  credit,  as  should  be  most  bene- 
ficial to  Heatley,  or  as  he  should  in  writing  direct ;  provided, 
that  it  should  be  lawful  for  the  defendant,  with  the  approba- 
tion of  C.  S.,  N.  JP.  and  R.  M.,  or  any  two  of  them,  or  the 
survivors,  if  given  in  writing,  to  sell  so  much  of  the  said  lands 
as  might  be  necessary  '*  to  reimburse  himself  of  all  such  mon« 
eys  as  he  might  advance,  pay,  or  expend  in  execution  of 
the  trust;"  or  to  discharge  the  notes,  &c.,  which  he  might 
give  to  discharge  the  prior  mortgages  of  Green :  the  defend- 
ant, also,  further  covenanted,  that,  "upon  payment  of  such 
sums  of  money  as  might  justly  be  due  to  hin),  in  relation  to 
the  execution  of  his  trust,  or  that  he  might  advance  or  be 
come  liable,"  he  would,  upon  request  of  Heatley,  &c.,  con 
vey  to  Heatley  the  lands,  or  the  proceeds  thereof,  after  de- 
ducting as  aforesaid ;  and  that  he  would  also  assign  to  Heat- 
ley the  bonds  and  securities  taken  by  him,  the  defendant,  and 
which  might  remain  "  after  his  said  advances  and  responsibil- 
ities were  secured  and  satisfied."  The  deed  of  trust  further 
provided,  in  case  any  dissatisfaction  should  arise  as  to  anj 
matter  or  thing  relating  to  the  trust,  the  same  should  be 
submitted  to  the  determination  of  C.  S.,  N,  P-  and  R,  M., 
whose  decision,  or  that  of  any  two  of  them,  or  of  the"  survi- 
vor of  them,  should  be  conclusive;  and  that,  in  case  the  de- 
fendant should  die,  or  become  incapable  of  executing  the 
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trusts,    ihe   property   should  vest  in  R,  P.,   to  the    same       1814. 
uses,  who  should,  out  of  the  lands,  or  the  proceeds  thereof,  >s.,^-s^^^^ 
pay  to  the  defendant  "  all  his  real  bo7ia  fide  charges,  advances       green 
and  responsibilities."  Wiktir 

*  Heathy^  afterwards,  on  the  8th  of  August,  1806,  assigned         i  *  qo  i 
over  all  his  interest  in  the  trust,  to  his  sister  Mrs.  Green,         ^         ^ 
for  her  life,  and  to  her  separate  use,  independent  of  her  hus- 
band, and  with  power  to  dispose  of  the  same  among  the  chil- 
dren ;  and  from  that  time  Mrs.  Green  has  been  the  cestuy  que 
l-ust. 

It  appeared,  also,  that  the  defendant  executed  another  dec- 
laration of  trust,  stating  that  the  purchase  of  lot  No.  74,  in 
Cosby^s  manor,  and  the  Oriskany  farm,  under  a  decree,  was 
to  be  considered  as  made  and  held  under  the  above  trust. 

In  June,  1809,  the  plaintiffs  filed  their  bill  against  the  de- 
fendant, and  supplemental  and  amended  bills,  in  October  and 
December  following,  stating,  among  many  other  things,  the 
facts  above  mentioned,  and  charging  the  defendant  with  va- 
rious breaches  of  trusts,  &c.  To  these  bills  answers  were  put 
in  by  the  defendant. 

On  the  8th  of  June,  1811,  by  consent  of  the  parties,  an 
order  of  reference  was  made  in  the  cause,  to  Morris  S.  Mil- 
ler, Abraham  Varick,  jun,  and  Charles  Broadhead,  or  any 
two  of  them,  to  take  an  account  of  the  receipts  jand  pay- 
ments, and  responsibilities  of  the  defendant,  concerning  the 
matters  in  issue,  making  him  all  just  allowances ;  and  that, 
in  taking  such  account,  the  referees  were  to  proceed  on  the 
same  principles  and  evidence  as  would  be  proper  before  a 
master ;  and  they  were  directed  to  state,  specially,  all  mat- 
ters of  fact. 

The  referees  met  in  August,  October  and  December,  1811, 
having  adjourned  twice,  at  the  request  of  the  defendant,  to 
give  him  an  opportunity  to  produce  his  accounts,  vouchers 
and  evidence.  Have  completed  their  report,  about  the  1st 
of  March,  1812,  the  referees  caused  a  copy  to  be  delivered 
to  the  counsel  of  each  of  the  parties,  and  appointed  a  day 
for  the  parties  to  appear  belbre  them,  to  hear  their  report, 
and  make  their  objections.  At  the  day  appointed,  on  the 
request  of  the  defendant's  counsel,  the  referees  *adjourned  to  [  *  <^1  J 
a  farther  day,  to  give  the  defendant  time  to  make  his  objec- 
tions. At  such  further  day,  the  counsel  for  the  plaintiffs 
appeared,  and  stated  various  objections  to  the  report ;  but  no 
person  appeared  on  the  part  of  the  defendant. 

The  report  of  the  referees  was  signed  by  them  the  21st  of 
April,  1812,  and  filed  in  Court. 

This  report,  with  the  documents  accompanying  it,  was 
very  voluminous.  Such  parts  as  are  material  to  the  under- 
standing of  the  decision  of  the  Court,  are  as  follows . 
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)gl4.  That  on  the  1st  of  January^  1811,  the  defendant  had  re- 

ceived on  the  trust  estate,  viz. : 

On  sales  of  land,         ^25,739  73 

On  sales  which  failed, 460  00 

On  bills  of  exchange, 3,277  60 

Of  Chnstopher  Roberts j  and  others, 1 65  55 

On  rents, 2,311  56 

On  stock,  hay,  and  grain,  d^c 1,789  00 

$33,743  44 
Interest  on  the  above  sums,        10,239  55 

$43,982  99 

And  that  the  defendant  had  entitled  himself  to  the  follow- 
ing credits,  viz. : 

On  the  real  estate, $14,336  80 

Paid  to  Temperance  Green,  &c 1,255  47  ' 

For  surveys, 167  75 

For  taxes, 177  58 

For  law  charges, 4,195  11 

Costs  relative  to  the  Gore,     .......     170  1 1 

Costs  in  suits  against  Bennety  &c 520  14 

For  commissions, 3,516  37 

For  time  and  expenses, 1 ,589  52 

For  improvements, 6,018  22 

For  stock,  hay,  grain,  d^c 2,885  50 

•82]        *On  Bayside  Tdim, 1,699  88 

$36,532  67 
Interest  on  the  above  sums, 9,406  56 

$45,939  23 

The  referees  rejected,  from  the  account  of  the  defendant, 
various  sums  for  commissions^  brokerage,  interest y  compensa- 
tions  for  time,  travelling  expenses,  losses,  postages,  cleric  hire, 
law  charges,  which,  with  the  interest  thereon,  amounted  to 
about  19,000  dollars. 

And  they  allowed  him,  under  the  head  of  commissions,  10 
per  cent,  on  sales  of  land ;  7  per  cent,  on  moneys  received 
on  contracts  which  failed ;  and  2^  per  cent,  on  the  amount 
received  on  bills  of  exchange. 

Among  the  law  charges  allowed  by  them,  was  500  dollars, 
as  a' general  retainer,  besides  numerous  particular  fees,  and 
bills  of  costs. 

The  charge  allowed  for  costs  of  suits  against  Bennet  and 
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others,  were  on  judgments,  as  in  case  of  nonsuit,  for  not        1814. 
bringing  on  the  causes  to  trial,  pursuant  to  notice,  at  the  O/-  v^^^v/'-^^ 
^e^g".)  circuit,  in  Ju/ie,  1809  ;  the  defendant  not  having  attend-       Orkkn 
ed  the  circuit,  the  causes  went  otf.  Wiwtkr. 

Both  parties,  being  dissatisHed  with  the  report,  exhibited 
and  filed  their  exceptions  in  Au^UHt,  1612. 

The  eiceptions,  on  the  part  of  the  plaintiffs,  were  eight  in 
number  ;  and  in  substance  as  follows  : 

1 .  That  the  general  retainer  of  500  dollars  as  counsel ; 
the  costs  in  the  suits  against  Bennet  and  others,  and  sundry 
bill^*  of  co^ts,  fees,  &c.,  amounting  in  the  whole  to  18,668 
dollars  and  5  cents,  ought  not  to  have  been  allowed. 

)i.  That  none  of  the  charges  for  commissions  ought  to  have 
been  allowed,  nor  his  time  and  travelling  expenses,  except 
for  actual  di-buisements  and  expenses. 

3.  That  no  part  of  the  sum  allowed  for  improvements, 
building  mills,   houses,  making  roads,  &c.,  ought  to  have 

been  ^allowed,  except,  perhaps,  the  costs  of  necessary  re-         [  *  33  ) 
pairs,  amounting  to  about  700  dollars. 

4.  The  allowance  for  stock,  hay^  grain,  &c.,  ought  not  to 
have  been  made,  as  those  charges  could  not  concern  the  trust 
estate. 

5.  That  the  defendant  having  refused  to  exhibit,  though 
re.juired  to  do  so,  to  the  referees,  an  account  of  the  rents, 
profits,  and  leases,  he  ought  to  have  been  charged  with  such 
rents  and  profits,  as  they  would  have  reasonably  produced 
without  neglect  or  wilful  default,  which  would  have  been 
seven  or  eight  hundred  dollars ;  and,  also,  that  he  ought  to 
be  charged  with  waste  and  destruction  of  wood  and  timber, 
to  the  amount  of  1 ,000  dollars. 

6-  That  as  the  defendant  had  caused  the  Bayside  farm, 
in  ^utcn^s  county^  which  had  been  purchased  for  the  resi- 
dence of  Mrs.  Green  and  her  family,  out  of  the  proceeds  of 
tbe  trust  estate,  and  conveyed  to  P.  Heathy^  subject  to  a 
mortgage  of  the  purchase  money,  to  be  sold  under  the  mort- 
gage, and  thereby  broke  up  the  establishment  of  Mrs.  Green 
ana  her  family,  which  had  occasioned  a  loss  of  more  than 
4,000  dolkirs ;  and  had  purchased  a  judgment  against  WiU 
liam  Green,  on  which  he  took  out  an  execution,  and  caused 
it  to  be  levied  on  the  furniture  and  other  personal  property 
on  the  farm,  and  sold,  and  which  he  had  before  purchased 
as  trustee  for  Mrs.  Green,  and  been  allowed  for,  he  ought 
to  have  been  charged  with  this  stock,  &c.  and  the  costs, 
in  addition  to  the  hss  produced  by  his  causing  the  sale  of 
the  (aim,  &c. 

7th  and  8th  exceptions  n6t  being  particularly  noticed  in  the 
opinion  of  the  chancellor,  it  is  unne^^essary  to  stpte  them. 
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1814.  The  defendant  made  ikirty^seven  exceptions  to  the  report , 

N^^-v*-^--^  but  as  most  of  them  related  to  charges,  resting  wholly  on 

Grkxn       matters  of  fact  and  evidence,  it  is  necessary,  here,  to  state 

vviNTBR       ^^^'3^  ^^^  ^^^  following : 

1.  Because  the  referees  rejected  about  19,000  dollars,  in- 
cluding interest,  from  the  sums  charged  in  the  defendant's 

[  *  34  ]         *account,  and  which  were  duly  proved,  and  did  not  state  the 
matters  of  fact  specially  relating  thereto. 

2.  Because  the  referees  have  reported  concerning  a  mort- 
gage given  by  fVilUam  Green,  and  his  wife,  to  Laac  Ogden 
and  Philip  L  Hoffman,  for  securing  two  bonds ;  when,  at  the 
time  of  the  reference,  the  defendant  had  no  interest  in  them, 
and  he  so  informed  the  referees,  and  he  made  no  charge 
against  the  trust  estate  on  account  of  the  mortgage  or  bonds ; 
but  that  if  it  was  a  proper  subject  for  the  referees  to  report 
on,  they  have  not  credited  the  amount  paid  for  the  mortgage, 
by  about  350  dollars. 

After  a  postponement  of  a  hearing  of  the  argument  on  the 
exceptions,  on  the  petition  of  the  defendant,  they  were  again 
set  down  for  argument  in  January,  1813,  when  the  defend- 
ant petitioned  to  have  the  report  referred  back  to  the  same 
referees  on  the  exceptions,  and  the  petition  was  postponed 
for  the  next  term.  He  then  applied  for  a  further  postpone- 
ment of  the  argument  and  decision  on  the  petition  and  ex- 
ceptions, which  being  denied,  he  declined  arguing  the  excep- 
tions; and  on  the  20th  of  January,  1813,  the  late  chancellor 
made  a  decretal  order,  overruling  the  defendant's  exceptions, 
and  allowing  those  of  the  plaintiffs,  and  connhming  the  rep<)rt 
in  other  respects.  On  the  22d  of  January,  a^L  injunction 
was  issued  to  restrain  the  appellant  from  intermec^ling  with 
the  trust  estates. 

Pursuant  to  the  decretal  order  of  th»  20th  of  JWttuiry, 
1813,  an  account  was  taken  before  a  master,  before  ^|^om 
the.  plaintiffs  appeared,  but  the  defendant  neglected  t\jf^" 
tend ;  and  the  master,  on  the  8th  of  February,  reported^' 
sum  of  20,510  dollars  and  1  cent  due  to  the  plaintiffs. 

In  April,  1813,  the  defendant  ^ve  notice  of  a  pctitiJ' 
for  a  hearing  on  his  exceptions,  which  had  been  overruloc 
and  a  rehearing  on  his  petition  for  a  re-reference  of  the 
port  to  the  same  referees.     In  August,  1813,  the  chancellor] 
ordered  a  hearing,  in  the  nature  of  a  rehearing  of  the  excep-  I 
tions  and  the  petition,  on  payment  of  certain  costs. 
I  •  35  ]  *On  application  of  the  defendant,  the  hearing  was  put  off ; 

and  in  April,  1814,  the  cause  came  on  to  be  heard  before  the 
present  chancellor,  when  the  exceptions  and  petitions  were 
all  argued  at  the  same  time. 

Pendleton,  for  the  plaintiffs. 
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Harison^  for  the  defendant.  1814. 

The  Chancellor.     This  case  is  brou^at  to  a  hearing  on       Grem 
exceptions  taken  on  each  side,  to  the  report  of  the  referees.      Whttxr. 
The  defendant  is  charged  as  a  trustee,  and  this  trust  appears 
'  in  the  declaration  of  trust,  executed  by  the  defendant  on  the 
ISth  o(  August,  1805. 

The  objects  of  this  trust  are  to  be  kept  steadily  in  view  in 
the  examination  of  this  case.  The  whole  subject  matter  in 
controversy  depends  upon  the  construction  of  it,  and  the 
principles  by  which  it  is  governed. 

I  shall  first  consider  the  principal  exceptions  taken  on  the 
part  of  the  defendant. 

[Most  of  the  exceptions  relating  to  charges  depending  al- 
together upon  fact  and  evidence,  it  has  been  thought  unne- 
cessary to  state  the  observations  of  his  honor  on  those  points.] 

It  is  objected,  that  the  defendant,  having  exhibited  an  ac- 
count of  payments  to  19,000  dollars,  the  referees  rejected 
about  17,000  dollars  of  the  same.  The  question  is  not  as 
to  the  fact  of  the  payments,  but  whether  they  were  made  on 
account  of  the  trust.  I  think  they  were  properly  rejected. 
They  were  payments  to  fV.  Green,  and  may  be  just  as 
against  him.  The  trust  was  created  for  the  benefit  of  P. 
Htatky,  and  was  afterwards  transferred  to  Mrs.  Green  and 
her  children.  Payments  to  fV.  Green  were  clearly  dehors  the 
trust,  and  not  chargeable  upon  the  trust  fund.  There  is  no 
sufficient  evidence  that  Mrs.  Green  authorized  ^these  pay-  [  *  *^6  J 
ments  to  her  husband ;  and  having  but  a  life  estate  herself, 
the  c^uld  not  have  authorized  them,  to  any  extent,  beyond 
the  requisite  support  of  herself  and  children.  As  far  as  the 
referees  could  determine  them  to  have  been  advances  on  the 
trostaccount,  they  allowed  them,  to  the  amount  of  about  2,000 
dolfaurs.  The  Court  cannot  allow  any  such  misapplication  of 
the  trust  fund,  even  to  the  husband  of  the  cestuy  que  trust. 
.  (^Tkayer  v.  Gould,  I  Atk,  615.  2  Atk.  245.)  If  the  hus- 
.x/^bttad  had  applied  the  payments  to  any  specific  trust  purpose, 
\  tmstee  might  have  been  entitled  to  the  benefit  of  such 
ition  ;  but  we  have  no  evidence  of  any  such  appropri- 

fects  stated  in  the  report  are  conclusive  against  the 

\  i)f  the  defendant,  in  respect  to  the  mortgage  given  by 

Ben  and  his  wife  to  Ogden  fy  Hoffman,     It  appears  that 

V'QMHtgage  was  executed   in  Juli/,  1794,  on   part  of  the 

^estate,  to  secure  the  payment  of  two  bonds ;  that  the 

was   not  registered  until  after  a  conveyance  to 

Lothrop ;  that,  after  judgment  was  entered  on  the 
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1814.  bonds,  the  defendant  bought  in  the  same,  in  January,  1810, 
v,^-^.^-^^  at  a  discount,  and  issued  execution  against  Green.  The  de- 
Green  fendant  refused  to  answer  before  the  referees  whether  he  had 
Winter.      ^^  mortgage  as  a  lien  on  the  trust  estate. 

This  purchase  ought,  justly,  and  upon  all  sound  principles 
of  equitable  policy,  to  enure  to  the  benefit  oi  tlie  tru^t,  and 
not  to  the  benefit  of  the  trustee.  A  trustee  is  not  permitted 
to  use  the  information  he  gains  as  trustee,  by  purchasing  m 
for  himself.  It  would  be  an  extremely  wrong  thing,  as  the 
lord  chancellor  said  in  Morris  \.  Le  Neve,  (3  Atk.  37.) 
The  principle  is  the  same  as  to  buying  in  the  trust  estate,  or 
buying  securities  upon  it.  A  trustee  cannot  act  for  his  own 
benefit,  in  a  contract  on  the  subject  of  the  trust.  {Morrc^ 
V.  Paske,  2  Atk.  52.  Forbes  v.  Jioss,  2  Bro.  430.)  The  ob- 
ject of  the  rule  is  to  keep  trustees  within  the  line  of  their 
duty.  A  Court  of  Equity  watches  the  conduct  of  a  trustee 
I  *  37  J  with  jealousy  ;  and  if  he  compounds  debts  or  mortgages,  *or 
purchases  them  in  at  a  discount,  he  shall  not  be  suii'ered  to 
turn  the  speculation  to  his  own  advantage.  (3  P.  fVms. 
249.  n.  {a.)     1  Salic.  155.) 

The  objections  taken  on  the  part  of  the  plaintifis  to  the 
report,  involve  much  more  important  considerations  than 
those  I  have  been  examining ;  because  they  principally  refer 
to  the  general  rights  and  duties  of  a  trustee. 

1st.  The  plaintiffs  object  to  the  allowance  of  a  number  of 
charges,  for  costs,  accrued  to,  or  paid  by  the  defendant  in 
execution  of  the  trust,  amounting,  in  the  whole,  to  1,863 
dollars  and  5  cents.  I  think  they  may  all  be  deemed  just 
charges  and  allowances,  except  the  first  charge  of  500  dol- 
lars, for  "  a  counsel  fee  as  a  general  retainer."  This  is  clearly 
inadmissible.  The  trust  was  a  voluntary  undertaking  for 
the  benefit  of  Heathy,  and  voluntarily  continued  for  the  ben- 
efit of  his  sister  and  children.  The  trustee  is  entitled  to  a 
liberal  indemnity  for  his  expenses  and  responsibilities  incurred 
in  the  due  and  faithful  execution  of  the  trust;  but  he  cannot 
demand  compensation  beyond  what  may  be  founded  on  the 
positive  agreement  of  the  party.  The  declaration  of  trust 
contains  no  stipulation,  or  provision,  for  such  compensation. 
It  is  cautiously  worded  throughout,  and  speaks  only  of  al- 
lowances for  all  his  "  advances  and  responsibilities."  The 
trustee  cannot,  therefore,  charge  any  thing  more  than  what 
is  understood,  in  the  language  of  this  Court,  by  just  allow- 
ances. I  an)  obliged,  therefore,  not  only  to  reject  this 
general  retainer,  but  also  to  admit  the  force  of  the 

2d  Exception  to  the  commissions  of  10,  and  7,  and  2^ 
per  cent,  allowed  in  the  report.  The  4  dollars  a  day,  for  his 
time  and  expenses,  may  be  allowed  on  the  ground  of  a  fair  in- 
aemnity ;  but  I  cannot  go  further,  without  shaking  the  bc&; 
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settled  principles,  in  respect  to  the  nature  and  character  of       18L4 
the  duties  of  a  trustee.     Nothing  can  be  stronger  or  more    ,^^n/--^^ 
(Explicit,  than  the  uniform  language  of  the  English  Court  of      Grken 
Chancery  upon  this  point,  or,  if  I  were  even  free  *from  the      wi«tkr. 
weight  of  authority,  I  should  hesitate  greatly  before  I  under-         f  *  38  1 
took  to  question  the  policy  or  wisdom  of  the  rule.  *•  '' 

We  find  the  principle  advanced  as  early  as  the  time  of 
Lord  Nottingham,  in  the  case  of  How  v.  Godfrey,  30  Car. 
fl.  (Rep,  temp.  Finch,  361.)  in  which  the  defendants,  as 
guardians,  <^  demanded  20/.  for  their  care  and  pains  in  man- 
aging the  trust."  The  chancellor  decreed,  that  they  should 
have  their  costs  and  charges,  and  all  just  allowances,  but 
not  any  thing  for  their  care  or  pains.  And  in  the  next  year, 
in  the  case  of  Heihcrsell  v.  Halet,  (2  Ch.  Rip.  83.)  we  find 
the  same  distinguished  lord  chancellor  making  a  liberal  al- 
lowance to  a  trustee,  under  the  head  of  "  charges  and  ex- 
penses in  managing  the  trust ;"  thereby  not  only  settling  * 
the  general  rule,  but  also  defining  the  limitations  by  which 
it  was  to  be  governed.  The  same  doctrine  has  been  con- 
tinued through  all  the  books,  down  to  this  day,  whatever 
might  be  the  nature  of  the  trust,  or  the  relative  character  of 
the  trustee.  (Halmer  v.  Jones,  1  Vern.  144.  Bonithon  v. 
Hockmore,  1  fern.  316.  Scattergood  v.  Harrison,  Mosely, 
128.  Read  v.  SneU,  2  Aik.  643.  Godfrey  v.  fVatson,  3 
Mc.  517.  In  the  Matter  ofAnnesley,  a  lunatic.  Ami.  78.^ 
In  one  of  the  latest  cases,  Feams  v.  Young,  (10  Ves.  184.) 
Lord  mdon  admits,  that  where  a  trustee  has  fairly  expended 
money  by  reasonably  taking  opinions,  and  procuring  di- 
rections necessary  to  the  due  execution  of  the  trust,  he  was 
entitled  to  such  charges  under  the  head  of  just  allowances. 
In  Robinson  v.  Pelt,  (3  P.  Ww^.  249.)  Lord  Talbot  declares 
the  reasons  of  the  rule  refusing  an  allowance  to  a  trustee  for 
his  care  and  trouble,  viz.  that,  under  that  pretext,  the  trust 
estate  might  be  loaded  and  rendered  of  little  value;  and, 
also,  bec,ause  of  the  great  difliculty  there  might  be  in  settling* 
and  adjusting  the  quantum  of  such  allowance,  as  one  man's 
time  might  be  more  valuable  than  that  of  another,  and  that 
the  rule  was  no  hardship  upon  the  trustee,  since  the  accep- 
tance of  the  trust  was  of  his  own  choice.  In  another  *case,  [  *  39  ] 
Ayliffe  v.  Murray,  (2  Atk.  58.)  Lord  Hardvncke  observed 
that  Chancery  looked  U[x>n  trusts  as  honorary,  and  a  burder 
upon  the  honor  and  conscience  of  the  trustee,  and  not  under- 
taken upon  mercenary  motives,  though  a  fair  and  open  bar- 
gain with  the  cestuy  que  trusty  for  compensation,  would 
be  admissible. 

3.  The  same  principle  supports  the  exception  to  the  al- 
lowance of  8,482  dollars  69  cents,  including  interest,  for 
expenditures  for  improvements  of  the  trust  estate,  as  by 
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1814.  building  houses  and  mills,  clearing  land,  making  roads,  &c 
^^-^....^^^  These  expenses  were  not  within  the  purview  of  the  trust 
Green  which  went  only  to  authorize  the  defendant  to  sell  the  land, 
to  raise  money  to  pay  off  the  encumbrances,  and  to  restore 
the  residue  of  the  estate.  The  referees  report  that  the  im- 
provements were  made  in  good  faith,  but  that,  in  general, 
they  were  of  no  real  or  substantial  value  to  the  trust  property. 
These  charges  appear  to  be  still  more  exceptionable  than 
those  under  the  head  of  compensation  ;  and  to  tolerate  such 
wide  deviations  from  the  nature  and  terms  of  the  trust  would 
be  creating  a  most  dangerous  precedent.  It  would  be  placing 
trust  property  in  the  greatest  jeopardy,  and,  perhaps,  encum- 
bering it  with  burthens  too  grievous  to  be  borne.  [  cannot, 
therefore,  admit  of  any  allowances  under  this  head,  but  such 
as  may  justly  be  considered  as  reasonable  reparations  or  re- 
pairs, and  these  do  not  appear,  from  the  report,  to  exceed 
much,  if  any,  the  sum  of  700  dollars.  Nor  is  this  point  left 
without  a  clear  and  explicit  sanction  in  the  decisions  of  the 
Court  of  Chancery.  It  is  the  established  doctrine,  that  a 
trustee  can  only  be  allowed  for  necessary  expenditures 
(^Fountaine  v.  Fellety  1  Ves.  jun,  337.)  and  the  cestuy  que 
trust  has  always  his  option  to  take,  or  refuse,  the  benefit  or 
loss  of  the  unauthorized  act  of  his  trustee.  (Harrison  v. 
Harrison,  2  Atk.  120.  2  Bro.  656—8.)  The  case  of  Bos- 
tocJc  v.  Blalceney,  (2  Bro,  653.)  is  quite  analogous  to  the 
present.  That  was  a  trust  to  purchase  land,  and  the  land 
was  purchased,  and  money  expended  in  repairs  and  improve- 
[  •  40  ]  ments  ;  *and  though  the  improvements  were  substantial  and 
lasting,  the  chancellor  would  not  admit  of  such  a  misapplica- 
tion of  the  funds  of  the  trust.  It  must  be,  and  always  has 
been,  the  anxious  wish  of  a  Court  of  Chancery,  to  save  a 
trustee  from  harm  while  acting  in  good  faith  ;  but  a  misappli- 
cation of  the  trust  property,  by  going  out  of  the  trust,  can 
never  be  permitted  to  injure  the  cestuy  que  trust,  without  his 
kssent.     (2  P.  Wms.  453.     3  Atlc,  441.) 

4.  The  next  exception  on  the  part  of  the  plaintiffs,  is 
equally  well  taken.  The  report  states  that  the  defendant 
paid,  on  account  of  the  trust  estate,  for  stock,  hay,  farming 
utensils,  &c.,  3,729  dollars  37  cents,  including  interest 
and  that,  on  the  purchase  and  resale  of  stock  for  the  farir. 
such  as  cattle,  hogs,  &c.,  he  lost  1,300  dollars,  and  fc^r 
which  the  report  states  the  defendant  was  entitled  to  a  credit. 
It  appears  further,  that  while  the  reference  was  pendinjr,  the 
defendant  sold  stock,  farming  utensils,  &,c.,  and  refused  to 
render  an  account,  and  that  when  examined  before  the  ref- 
erees, he  said  it  was  a  question  whether  this  agricultural 
stock  was  trust  property,  and  that,  if  he  was  allowed  the  cost 
ot  it,  he  would  credit  the  sales,  and  declined  further  to  an- 
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swer  about  the  sales.     The  whole  of  this  account,  both  debtor        1814, 
and  creditor,  ought  to  be  struck  out  of  the  report,  and  not  to  \^^^sy--*^^ 
be  taken  into  the  computation  of  the  balance  due.     It  was  a       Grxxn 
business  altogether  out  of  the  trust ;  as  much  so  as  if  the      wihtbr 
defendant  had  engaged  in  commercial  or  manufacturing  busi- 
ness on  the  estate. 

5.  Another  objection  by  the  plaintiffs  is,  that  the  defend- 
ant ought  to  have  been  charged  with  such  rents  as  the  report 
8tates  that  the  trust  estate  would  reasonably  have  produced ; 
inasmuch  as  the  defendant  refused  to  exhibit  to  the  referees, 
though  repeatedly  called  on  for  the  purpose,  a  statement  of 
leases,  or  other  contracts,  for  renting  the  farms  belonging  to 
the  trust  estate.  This  appears  to  me  to  be  perfectly  just, 
under  the  circumstances  of  this  refusal,  and  the  defendant 

ought  to  be  charged  with  sUch  reasonable  *rents,  from  and         [  *  45  I 
after  his  assumption  of  the  trust,  in  those  cases  in  which  the 
report  states  what  would  be  a  reasonable  rent,  and  except 
in  the  special  cases  already  mentioned. 

6.  The  last  objection  relates  to  what  is  termed  the  Bay- 
side  farm,  on  Long  Island.  It  appears  that  the  defendant 
agreed  to  purchase  this  farm  for  Mrs.  Green,  and  to  pay  for 
the  same  out  of  the  proceeds  of  the  trust  estate ;  that  he 
purchased  it  in  March,  1S06,  and  gave  his  bond  and  mort- 
gage ;  that  when  the  bonds  fell  due,  the  defendant  refused 
to  pay  for  the  same,  and  caused  the  mortgage  to  be  fore- 
closed, and  also  a  suit  in  ejectment  to  be  instituted,  by 
means  of  which  Mrs.  Green  was  obliged  to  abandon  the 
farm.  The  referees  report,  that  the  defendant  had  paid,  on 
account  of  this  farm,  6,751  dollars  44  cents,  and  had  re- 
ceived, on  the  sale  of  it,  4,315  dollars  78  c?nts,  and  they 
charge  the  costs  of  the  suits,  and  the  loss  on  the  sale  of  the 
farm,  to  the  trust  estate.  The  question  is,  on  whom  this 
heavy  loss  ought  to  fall ;  on  the  defendant,  or  on  the  cestuy 
que  trust!  Here  was  a  trust  volun  arily  undertaken  by  the 
defendant,  and  he  refused,  eventually,  to  pay  for  the  farm, 
according  to  his  original  undertaking,  out  of  the  trust  estate, 
when  he  either  had  funds  in  hand  to  pay,  or  the  means  in 
his  power  to  raise  them.  It  appears  to  be  an  inequitable 
proceeding  on  the  part  of  the  defendant,  and  no  just  reason 
is  given  for  the  non-fulfilment  of  the  trust.  The  farm  had, 
in  1807,  been  conveyed  to  Ilcatletj,  subject  to  the  mortgage. 
The  conduct  of  the  defendant,  in  suffering  the  farm  to  be 
taken  for  the  debt,  and  in  buying  a  judgment  against  William 
Green,  and  seizing,  under  it,  the  personal  estate  in  posses 
Bion  of  Mrs.  Green,  on  that  farm,  (which  facts  arc  specially 
set  forth  in  the  report,)  has  strongly  the  appearance  of  a  de- 
sign to  coerce  tht  cestriy  que  trust  to  some  undue  accommo- 
dation.    I  am,  accordingly,  of  opinion,  that  this  exception 
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1814.       ought  to  be  allowed,  so  that  the  loss  on   the  farm,  and  the 
K^^-'-s/^^^^    costs  of  the  suits,  may  not  be  chargeable  lo  the  lru^t  estate. 
Grkk;  "^I  have  thus  finished  an  examination  of  the  numerous  ex- 

vViRTKii  ceptions,  taken  on  the  one  side  and  on  tlie  other,  to  the  re- 
r  *  42  1  P^*^^  ^^  ^^^  referees,  and  if  my  conclusions  may  seem  rigor- 
^  ous  towards  the  defendant,  it  is  because  1  found  myself  ne- 

cessarily led  to  that  result,  by  the  facts  in  the  case,  and  the 
known  and  settled  principles  of  equity,  in  resp'^ct  fo  the  re- 
sponsibility of  a  trustee.  Those  principles  will  appear  all 
important  to  the  community  when  we  consider  li.e  necessity 
of  strict  guards  upon  the  powers  of  trustees,  to  whom  are 
usually  confided  the  interests  of  tho^e  who  are  incompetent 
to  help  themselves,  and  who  are  thrown,  destitute  and  feeble, 
upon  the  protection  of  others.  Individual  hardship  had  bet- 
ter be  endured  in  a  particular  case,  by  a  strict  adherence  to 
rule,  than  to  tolerate  a  relaxation,  which  might  be  produc- 
tive of  great  public  inconvenience. 

I  shall,  therefore,  direct  the  report  of  the  referees  to  be 
referred  to  a  master,  to  state  an  account  upon  the  basis  of 
that  report,  but  subject  to  such  variations  and  corrections  as 
I  have  herein  suggested. 

The  following  order  was  thereupon  entered : 
"  That  the  third  exception  of  the  defendant  be  allowed,  so 
far  only  as  respects  the  sum  of  three  hundred  dollnis,  therein 
stated  by  the  defendant,  and  in  the  report,  to  have  been  paid 
by  him  to  James  Battles^  to  rescind  a  contract  therein  men- 
tioned, for  the  purchase,  by  him,  of  certain  lands  from  the 
defendant,  as  trustee  for  the  plaintiffs,  or  some  of  them, 
whereby  the  lands  became  again  vested  in  the  said  Winter^ 
as  trustee,  in  the  same  manner  as  other  parts  of  the  said 
trust  estates,  and  that  the  said  Joseph  Winter  be  allowed  the 
said  sum  of  three  hundred  dollars,  with  interest  thereon ; 
and  that  all  the  other  exceptions  of  the  defendant,  to  the  re- 
port of  the  said  referees,  be  overruled. 

"  And  in  relation  to  the  exceptions  taken  by  the  plaintiffs 
to  the  report,  it  is  further  ordered,  the  first  of  the  said  ex- 
l  •  43  ]  ceptions  be  allowed,  as  far  as  respects  the  sum  of  *five  hun- 
dred dollars,  and  the  interest  thereof,  allowed  in  the  report, 
to  the  trustee,  as  a  retaining  fee,  which  sum  is  not  to  be 
allowed  to  him  on  the  account  herein  directed  to  be  taken ; 
and  that  the  first  exception,  so  far  as  it  relates  to  all  other 
costs  and  charges  therein  objected  to,  be  disallowed  ;  and 
that  the  costs  and  charges  (except  the  said  five  hundred 
dollars,  and  interest)  be  allowed  to  the  trustee,  on  taking  the 
said  amount ;  that  all  the  other  exceptions  taken  by  the 
plaintiffs  to  the  report  be  allowed,  except  as  follows,  viz. : 

"1st.  That  in  relation  to  the  rents  jind  profits  chargeable 
against  the  defend*  nt,  as  trustee  of  the  estates  mentioned  in 
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ihe  report,  he  shall,  for  the  rents  of  the  Oriskany  farm  there         1814. 
in  mentioned,  for  the  years  1809,  1810  and  1811,  be  charged  >,^-s/-^^ 
only  with  the  sums  stated  in  his  accounts,  filed  with  the  said       Grerr 
report,  to  have  been  received  by  him  for  those  years ;  and  that,      wikt«r 
in  relation  to  the  rents  and  profits  of  the  same  farm  for  other   • 
years,  and  of  the  remaining  parts  of  the  trust  estates,  the  de- 
fendant shall  account  and  be  charged  with  what  might  rea- 
sonably have  been  obtained  for  the  same,  from  the  time  he 
took  charge  of  the  said  trust  estates  to  the  date  of  the  report, 
which  account  is  to  be  taken  according  to  the  facts  therein 
stated,  and  interest  allowed  on  them  from  the  respective  pe- 
riods when  tfie  same  would   have  been  receivable,  in  the 
manner  interest  is  calculated  in  the  report  on  the  debits  and 
credits  therein  mentioned. 

"iWly.  That  the  defendant  shall  be  allowed  the  sum  of 
one  thousand  i<even  hundred  and  seventy  dollars,  and  interest 
stated  in  the  report ;  to  be  allowed  the  said  trustee  for  his 
time  and  expenses  in  and  about  the  execution  of  the  trust, 
and  no  more. 

"  And  it  is  further  ordered  and  decreed,  that  it  be  referred 
to  Mr.  Hansen^  one  of  the  masters  of  this  Court,  to  take 
and  state  an  account  of  the  amount  due  to  the  plaintiffs  fromT 
the  defendant,  Joseph  Winter;  and  that,  in  taking  such  ac- 
count, the  master  proceed  according  to  the  report  of  the 
♦referees,  and  the  facts  therein  contained,  subject  to  the  va-  [  *  44  J 
nations  and  alterations  herem  directed,  in  relation  to  the  ex- 
ceptions and  parts  of  exceptions  herein  before  mentioned, 
as  allowed  or  varied ;  in  relation  to  which,  he  is  to  be  gov- 
erned by  the  said  exceptions,  and  the  said  alterations  and 
variations  thereof,  as  part  of  this  order  for  taking  the  said 
account. 

'^  And  it  is  further  ordered,  that  the  costs  upon  the  said 
exceptions  be  allowed  to  the  prevailing  party,  where  they 
have  been  allowed,  and  to  the  opposite  party,  where  they 
have  been  disallowed,  to  be  taxed  by  th^  master ;  and  that 
the  sum  taxed  in  favor  of  the  p?.;ty  having  the  smallest 
sum,  be  set  off  against  the  amount  axed  in  favor  of  the  other 
party,  and  tbat  the  balance  be  pai<..'^ 
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1814. 
Tabelx 

V. 

Tabelx. 


Morris  and  another  against  Mullett  and  others 


It  is  too  late,  ailer  two  terms  have  intervened,  and  the  decree  is  eigne  1, 
to  move  for  a  retaxaiion  of  costs. 

May  18th.         PENDLETON,  for  the  defendants,  moved  for  a  retaxa- 
tion  of  the  costs  in  this  cause. 

The  notice  for  taxation  was  of  the  17th  of  August  last ;  and 
was  received  on  the  morning  of  that  day,  too  late  to  attend 
before  the  master.  No  appHcation  for  relaxation  was  made 
at  the  subsequent  terms,  in  August  and  October;  and  the  de- 
cree in  the  cause  was  made  up  and  signed  in  October  last. 

Rigg^j  contra. 

Per  Curiam.  The  application  comes  too  late,  and  must 
be  denied. 

Motion  denied. 


•45] 


*Tabele  against  Tabele  and  others. 


Where,  on  a  bill  of  foreclosure,  the  widow  of  the  mortgagor  was  made 
a  party,  and  answered,  and  submitted  to  the  decree  of  the  Court,  she 
was  held  entitled  to  the  nse  of  one  third  of  the  surplus  proceeds  of  the 
sale  of  the  mortgaged  premises,  remaining  in  Court,  after  satisfying  the 
mortgage  debt,  as  her  equitable  dower ;  and  to  her  costs,  to  be  paid 
out  of  the  other  two  thirds.  And  the  one  third  was  ordered  to  be  put 
out  at  interest,  by  the  assistant  register,  for  her  benefit. 

Mmf  I8ih.  WILLIAM  TABELE  died  in  July,  1808,  intestate,  and 

indebted  on  a  promissory  note  to  the  plaintiff;  iind  Jifhn 
Tabele,  his  partner,  died  in  1810,  intestate  and  insolvent; 
and  the  firm  of  John  and  William  Tabele  was  indebted  to  the 
plaintiff. 

The  widow  of  William  Tabele  took  out  letters  of  admin- 
istration on  his  estate,  and  has  fully  administered  the  assets. 

In  1806,  William  Tabele,  and  his  wife,  mortgaged  his 
sepamte  property  to  Thomas  Gardner,  for  a  debt,  which 
mortgage  has  been  foreclosed  in  this  Court ;  and  the  widow 
and  heirs,  who  were  made  parties  to  the  bill,  appeared,  r.n- 
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swercd,  and  submitted  to  the  decree.     The  mortgaged  prem-        1814, 
Lses  were  sold  under  the  decree,  and  the  debt  paid ;  and  the  s^^^s^^-^^ 
costs  of  the  widow,  in  her  answer  to  the  bill  of  foreclosure,       Tabelk 
were  paid  out  of  surplus  proceeds  of  the  sale.  Taml* 

The  plaintiff  now  applied  to  the  Court  for  payment  of  his 
debt  out  of  the  surplus  moneys,  after  first  satisfying  the 
mortgage. 

The  widow  claimed  her  dower  in  the  surplus,  but,  after 
deducting  her  third,  the  remaining  two  thirds  would  not  be 
sufficient  to  pay  the  plaintiff's  demand,  if  the  costs  received 
by  the  widow  were  not  charged  upon  her  third. 

^Riggs,  for  the  plaintiff,  contended,  that  the  costs  of  the         [  *  46  ] 
widow's  answer  ought  to  be  charged  on  her  third  of  the 
surplus  proceeds  of  the  sale. 

Boyd,  contra. 

The  Chancellor.  The  widow  is  entitled  to  the  use  of  one 
third  as  the  surplus  moneys,  after  satisfying  the  mortgage 
debt,  as  her  equitable  dower ;  the  same  arising  out  of  the 
real  estate,  in  which  she  would  have  been  entitled  to  her 
dower,  at  law,  subject  to  the  mortgage. 

As  she  was  necessarily  made  a  party,  and  by  her  answer, 
submitted  to  the  Court,  she  was  entitled  to  her  costs  out  of 
the  two  thirds  of  the  surplus  moneys  then  in  Court,  with- 
out prejudice  to  her  claim  of  dower  out  of  the  gross  amount 
of  the  surplus.  The  costs  are  not  to  be  charged  on  her 
dower  fund.  The  one  third  of  the  surplus  must  be  put  out 
at  interest  by  the  assistant  register,  and  the  interest  paid  to 
the  widow. 
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1814.  % 

LLMOK      Eljjson,  survivor,  &c.,  against  Moffatt  and  others, 
**^'^"*  representatives  of  Moffat, 

A  bill  filed  in  1809,  for  an  account  as  to  transactions  before  ancl  at  the 
commencement  of  the  American  war,  was  dismistted  on  the  ground  of 
the  siaJeness  of  the  demand ;  26  vears  havnig  ela|)sed  from  the  end  of 
the  war,  before  the  bill  was  fiJed,  and  no  cause  shown  for  the  delay  ; 
and  especially,  as  against  the  representatives  of  tlie  opi)osite  party, 
who  had  no  kuowl^lge  of  the  original  transactions. 

May  18th.  THE  plaintifT  filed  a  bill,  in  1809,  against  the  defendants, 
as  the  executors,  heirs,  and  devisees  of  Thomas  Moffat,  de- 
ceased, for  an  account,  stating  an  agreement,  under  seal, 
dated  in  April,  1769,  between  John  and  fVilliam  Ellison 
I  •  47  ]  *and  the  testator,  by  which  they  agreed  to  furnish  the  testa- 
tor with  a  store  of  goods,  which  he  was  to  sell  on  certain 
terms;  and  the  agreement  was  to  continue  for  three  years. 
In  April,  1772,  the  agreement  was  renewed  for  si\  years 
and  it  was  unexpired  when  the  American  revolutionary  wai 
broke  out,  in  1775,  and  interrupted  the  business.  The  par- 
ties lived  in  the  county  of  Orange.  J.  fy  W.  Ellison  took 
the  goods  remaining  unsold,  and  the  books.  The  object  in 
taking  the  books  was  said  to  be,  to  prevent  the  debts  being 
paid  in  continental  money.  Th^y  returned  them  to  Moffat, 
at  the  end  of  the  war,  and  after  some  of  the  debts  had  bfeen 
collected  by  J.  &•  fV.  Ellison.  Moffatt  died  in  1805,  and 
in  October,  1808,  the  books  were  redelivered  to  the  plain- 
tiffs, by  the  executors.  By  the  books,  it  appeared  that  the 
testator  had  received  debts  as  late  as  in  the  year  1791.  The 
bill  charged  that  the  executors  had  offered  to  pay  2,500  dol- 
lars, which  was  refused. 

The  answer  stated,  that  the  executors  were  unable  to  state 
an  account,  having  no  books  nor  vouchers  for  that  purpose ; 
that  they  were  ready  to  deliver  over  the  bonds,  notes,  Slc, 
which  were  in  their  hands,  when  required ;  that  the  execu- 
tors did  make  such  an  offer  of  payment  in  satisfaction  of  the 
plaintiff'^s  demand ;  but  that  it  was  made  under  a  belief  that 
nothing  was  due,  and  with  a  view  to  purchase  peace,  and  to 
avoid  the  expense  of  litigation  with  rich  men,  which  the  es- 
tate of  the  testator  was  unable  to  bear ;  and  they  insisted  r  n 
the  stalenoss  of  the  demand,  and  that  it  was  barred  by  lapse 
of  time. 

Riffffs,  for  the  defendants,  moved  to  dismiss  the  bill,  on 
the  ground  of  the  staleness  of  the  demand.     He  cited    2 
Vesey^  jun,  11.     Ray  v.  Bogarty  2  Johns.  Cos.  432. 
46 
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S.  Jones,  jun.,  contra,  cited  HuttonU  Rep,  109.  2   Vesey,       1314. 
483.  '  v^-V'^x 

Tratis 

•Thk  Chancellor.     The  parties  lived  in  the  same  county,      waters. 
fltd,  without  accounting  for  the  delay,  the  plaintiff  suffered         f  *  48  I 
a  period  of  26  years  to  elapse,  from  the  termination  of  the         * 
American  war,  to  the  time  of  fihng  his  bill.     The  offer  made 
by  the  executors  being  for  peace,  and  without  any  recogni- 
tion of  the  justness  of  the  demand,  and  being  rejected  by  the 
plaintiff,  cannot  affect  the  question. 

It  would  not  be  sound  discretion  to  overhale  accounts,  in 
favor  of  a  party  who  has  slept  on  his  rights  for  such  a  length 
of  time ;  especially,  against  the  representatives  of  the  other 
party,  who  have  no  knowledge  of  the  original  transactions. 
It  is  against  the  principles  of  public  policy,  to  require  an  ac- 
count, after  the  plaintiff  has  been  guilty  of  so  great  laches. 

The  bill  must  be  dismissed  on  the  ground  of  the  staleness 
cf  ll  e  demand ;  but  without  costs. 


Travis  and  others  against  Waters. 

A  rthtanng  rests  in  the  discretion  of  the  Court,  and  is  not  granted  on  a 
decree  for  costs  only,  unless  under  special  circumstances. 

RIGGS,  for  the  defendant,  moved  for  a  rehearing  on  a     May  isu 
oecree  of  last  October,  for  costs,  on  the  usual  certificate  of 
counsel,  and  on  an  affidavit  stating  the  grounds  of  the  alleged 

Eievance  and  error ;  that  costs  of  an  action  of  ejectment,  at 
w,  had  been  allowed,  though  not  asked  for  on  the  argu- 
ment of  the  cause  ;  and  that  costs  which  had  accrued  before 
the  death  of  the  testator,  had  also  been  allowed,  though  his 
personal  representatives  were  not  before  the  Court  in  their 
representative  character. 

^Henry,  contra,  contended  that  a  rehearing  rested  in  the         [  *  49  1 
discretion  of  the  Court,  and  was  not  of  course  ;  (3  P,  Wms, 
8.     Amb.  91.     I  Har.   Ch,  Pr.  647--652.)  and  that  it  is 
not  granted  on  a  decree  for  costs  merely.     {Dickens's  Rep. 
594.     1  Bro.  f    C.  141,  n.) 

The  Chancellor.     The  general  rule  is  as  stated  by  the 
counsel  for  the  plaintiffs  ;  but  a  rehearing  is  usually  granted, 

Vi 
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1814.       if  there  be  colorable  ground  for  the  application.     Even  in 

x^^'N,/-^^  cases  of  decrees  for  costs  only,  there  are  exceptions  to  tae 

Laotsins      general  rule  ;  and  it  is  so  admitted  in  one  of  the  cases  re- 

r:DDY.        ferred  to.     The  facts  alleged  in  the  petition  for  a  rehewing, 

in  this  case,  are  such  as  to  render  it  proper  and  expedient 

that  the  case  should  be  reconsidered. 

Motion  granted. 


Lansing  against  J.  and  T.  Eddy, 

Ad  injunction  will  not  be  granted  to  stay  a  sale  under  an  execution  o\\ 
the  ground  that  the  judgment  has  been  fully  paid  and  satisfied ;  (or 
the  party  has  a  prompt  and  adequate  remedy  at  law. 

Nor  will  it  be  granted  on  the  charge  of  usury,  and  the  }>arty  seeks  a  dis- 
covery of  the  usury,  and  a  return  of  the  excess  beyond  the  lawful  in- 
terest ;  for  the  UFury  would  have  been  a  good  defence  at  law ;  and  no 
reason  was  given  why  the  defendant  did  not  seek  the  discovery  while 
the  suit  at  law  was  pending. 

Chancery  will  not  relieve  against  a  judgment  at  law,  unless  the  defend- 
ant was  igniorant  of  the  fact  in  question  penduig  the  suit,  or  it  could 
not  be  received  as  a  defence. 

June  2d.  THE  bill,  which  was  for  an  injunction,  stated,   that  the 

plaintiff,  as  security  for  Jacob  L  Vanderhcydcn,  and  with 
him,  gave  a  promissory  note  for  511  dollars  and  70  cents,  on 
the  14th  of  March,  1811,  to  John  Eddy.  That  judgment 
I  *  50  ]  *was  recovered  on  the  note,  in  the  Supreme  Court,  against 
both  the  makers,  in  October  term,  1811,  on  which  a  Ji.  fa 
was  issued  immediately  thereafter.  Vanderheydcn  died  in-, 
solvent,  the  6th  of  April,  1813,  and  the  property  was  ad- 
vertised for  sale,  under  the  execution,  on  the  6th  of  June 
instant. 

On  the  21st  of  Jw/y,  1812,  the  plaintiff  paid  the  sherifT, 
on  the/. /a.,  one  hundred  and  fifty  dollars,  and  on  the  7th 
of  March,  1814,  he  paid  to  T.  Eddy,  the  assignee  of  the 
judgment,  74  dollars;  on  the  16th  of  March,  100  dollars  ; 
and  on  the  25th  of  March,  1814,  400  dollars,  amounting  to 
724  dollars,  on  the  judgment. 

The  bill  further  stated,  that  the  above-mentioned  note  was 
given  to  take  up  a  former  note,  between  the  same  parties, 
which  former  note  was  also  given  to  take  up  another  note  ; 
and  that  the  orimnal  note  was  for  a  loan  of  money  to  Vart" 
derheyden,  on  which  John  Eddy  had  exacted  usurious  inter 
48 
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est.     That  before,  or  after  the  commencement  of  the  suit  in        18i4. 
the  Supreme  Court,  John  Eddy  assigned  the  note,  or  judg-  >s..^-n^-^^ 
ment,  to  his  brother,  TisJale  Eddy ;  and  that,  in  the  begin-      Lahsiwg 
ning  of  the  year  1812,  T.  Eddy  exacted,  and  received  of  the        j,^^^ 
plaintiff,  a  note  for  fifty  dollars,  for  forbearance  and  delay  of 
execution,  and  which  note  he  still  holds. 

The  plaintiff  prayed  for  a  discovery y  as  to  all  the  above 
charges,  and  for  an  injunction  to  stay  the  sale  under  th** 
execution. 

Foote,  for  the  plaintiff. 

The  Chancellor.  The  injunction  can  only  be  granted 
upon  one  of  these  two  grounds  :  ] .  That  the  plaintiff  has 
already  fully  paid  and  satisfied  the  execution  ;  2.  That  he 
seeks  for  a  discovery  of  usury  in  the  debt,  and  to  obtain  a 
return  of  the  excess  beyond  the  principal  sum  loaned,  to- 
gether with  the  lawful  interest. 

1.  If    the   execution   has   been   paid,    the    sale   can   be 

stopped  *by  a  judge's  order,  and  there  is  no  need  of  the  in-  *  51  ] 

terference  of  this  Court.     The  remedy  at  law  is  prompt  and 
adequate. 

2.  Nor  does  there  appear  sufficient  cause  for  allowing  the 
writ  on  the  other  ground.  The  first  impression  is,  that  the 
plaintiflf  comes  too  late  even  for  the  aid  of  this  Court.  He 
was  sued,  at  law,  nearly  three  years  ago,  and  it  does  not  ap- 
pear but  that  he  was  as  well  acquainted  with  the  transaction 
then  as  he  is  now ;  and  why  was  not  the  discovery  sought 
for  pending  the  suit  at  law  ?  The  usury  would  have  been  a 
good  defence  to  the  action.  The  general  rule  is,  that  this 
Court  will  not  relieve  against  a  judgment  at  law,  on  the 
ground  of  its  being  contrary  to  equity,  unless  the  defendant 
below  was  ignorant  of  the  fact  in  question,  pending  the  suit, 
or  it  could  not  have  been  received  as  a  defence.  If  a  party 
will  suffer  judgment  to  pass  against  him  by  neglect,  he  can- 
not have  relief  here  for  a  matter  which  he  might  have  availed 
himself  of  at  law.  (Lee  and  Uxor  v.  Boles,  2  Ch,  Cos.  95. 
milin7i.8  V.  Lse,  3  Atk.  223.  Scott  v.  Scott,  Mich.  1769, 
cited  in  1  IlaWs  Law  Journal,  305.  Le  Guen  v.  Governeur 
and  Kemble,  I  Johtis.  Cas.  436.)  Lord  Hardwicke  says,  it 
must  appear  that  the  defendant  was  ignorant,  at  the  time  of 
the  trial,  of  the  fact  which  renders  the  verdict  at  law  contra- 
ry to  equity ;  an  Jeven  then.  Chancery  will  not  relieve  where 
the  defendant  submits  to  try  it  at  law  first,  when  he  might 
by  a  bill  of  discovery  have  come  at  the  fact,  by  the  plaintiff's 
answer,  before  trial  at  law. 

Hiere  may  be  cases,  perhaps,  in  which  this  general  rule 

trould  be  subject  to  some  modification,  but,  generally,  where 
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1814.       ^  party  has  neglected  his  means  of  defence  at  law,  Equitj 
v,^-^,.-^^  will  not  interfere  ;  and  the  present  case   has  certainly   so 
BocART      strong  an  appearance  of  neglect,  that  I  do  not  feel  warrant 
Pkrrt       ^  *^  allow  the  injunction. 

Motion  denied 


[  *  52  ]  *BoGART  against  Perry  and  others. 

The  4th  section  of  the  statute  of  Uses,  (sess.  10.  ch.  37. 1  A*,  i?.  i.  72 ) 
rendering  lands  liable  to  execution  against  the  cesttty  que  use,  or  cesttiy 
que  trusty  Applies  only  to  thciee  fraudulent  and  covenons  truHta,  in  whir.h 
the  cesluy  que  use,  or  trust,  has  the  whole  real  benetir.iHJ  interest  in  the 
land,  and  the  trustee  the  mere  naked  and  formal  legal  title. 

A  judgment,  at  law,  is  not  a  lien  on  a  more  equitahle  interest  in  land ; 
and  the  execution,  under  it,  will  not  pass  an  interest  which  a  Court  of 
law  cannot  protect  and  enforce.  * 

A.,  being  seised  of  land,  agreed  to  sell  and  convey  the  same  to  B.,  for  a 
certain  sum,  part  of  which  was  to  be  paid  down,  and  the  residue  in 
three  annual  instalments:  and  A.  was  io  execute  a  deed  to  B.,  on  his 
raying  the  second  instalnnent,  and  securing  the  residue  hy  mortgage. 
B.  paid  the  part  down,  and  entered  into  |)osse»4ion,  but  neglected  to  pay 
the  instalments ;  and  more  than  two  years  after  they  hud  l)eroii)e  due, 
and  payable,  B.  assigned  the  contract  to  S.,  who  took  possession  of 
the  land,  and  made  valuable  improvements  thereon  ;  and  Si,  without 
performing  the  contract  with  A.,  assigned  it,  and  all  his  interest,  to  P., 
with  knowledge,  however,  of  a  judgment  existing  againnt  S.,  before 
such  assignment*  It  was  held,  that  die  mere  ri^ht,  in  equity,  of  S., 
as  'assignee  of  B.,  against  A.,  on  the  contract  for  the  sale  of  the  land, 
was  not  the  subject  of  /ten,  or  judgment  and  execution. 

junei5ih.  JOHN  ATKINSON,  being  seised  in  fee  of  lot  No.  98, 
in  Junius,  on  the  4th  of  June,  ]S04,  by  a  written  contract, 
agreed  to  sell  to  Lewis  Birdsall,  parts  of  the  lot,  or  296  acres, 
at  4  dollars  per  acre;  400  dollars  of  the  purchase  money  to 
be  paid  down,  and  the  residue  in  three  annual  payments ; 
and  a  deed  to  be  executed  and  delivered,  on  payment  of  the 
second  instalment,  with  a  mortgage  for  the  residue  of  the 
purchase  money.  Birdsall  paid  down  the  400  dollars,  and, 
on  the  20th  of  September,  1804,  paid  Atkinson  the  further 
sum  of  172  dollars.  Birdsall  v^eni  into  immediate  posses- 
sion of  the  land,  under  the  contract ;  and  soon  after  con- 
tracted to  sell  200  acres  to ^4»a  Smith,  (one  of  the  defend- 
ants,) who  agreed  to  pay  the  balance  due  on  the  contract 
••53]  to  Atkinson,  and  took  possession  of  the  land  *so  purchased, 

mid  erected  a  dwclling-honse  thereon,  and  made  large  ard 

k  valuable  improvements.     Richard  Harison  recovered  a  jud^ 
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meiit  ag;iinst  Smithy  in  the  Supreme  Court,  for  450  dollars,        1814. 
of  debt,  vvliicli  was  docketed  tlie  19th  of  October^  1608.     In  v^^-s.^-^^ 
Apri!^  Mdy  or  Ju/ie,  1809,  Smth  contracted  to  sell  tlie  200      1j«)gart 
acres  to  Perry,  for  above  2,000  dollars,  who  agreed  to  pay  off       pkrr^ 
the   baluQce  due  to    Atkinson^   and  to  |>ay   the  residue  to 
Smith,  when  the  judgjnent  of  HarisoUy  and  any  other  judg- 
ments bind.ng  the  premises,  were  paid  oil*;  and  gave  his 
note  payable  accordingly. 

The  bill  chur;>;ed,  that  Perry,  when  he  purchased  of  Smith, 
had  full  ka<iwle<lge  of  Harison^s  judgment.  Soon  after 
this  purchase,  and  before  the  28th  of  Mayy  1809,  Birdsall 
sold  to  Ftrry  his  contract  with  Atkinson^  and  Perry  imme- 
diately surrcndere<l  it  up  to  Atkinson,  paid  him  1 ,050  dol-  - 
lars,  th^i  balance  due,  and  took  a  conveyance,  in  fee,  from 
Atkinson,  for  the  29i>  acres ;  the  legal  title  having  remained 
in  Atkinson  until  the  time  of  thi^  conveyance. 

On  the  25th  of  October,  1808,  a  test,  fi.  fa,  was  issued, 
on  the  judgment  of  Harison,  against  the  property  of  Smith, 
by  virtue  of  which,  Birdsall,  who  was  then  slicritt*  of  the 
county  of  Seneca,  sold  the  200  acres  at  public  auction,  to 
tlie  plaintitr,  Bognrt,  who  was  the  highest  bidder,  and  exe- 
cuted a  deed  to  him,  under  the  judgment  and  execution, 
dated  August  1,  1809.  On  the  18ih  of  September,  1809, 
the  plaintiflT  tendei-ed  to  Perry  1,063  dollars  and  40  cents, 
in  full  of  the  money  paid  to  Atkinson,  and  demanded  a 
deed. 

On  the  9th  of  May,  1811,  Perry  sold  to  John  Van  Tuyl, 
(one  of  the  defendants,)  the  whole  300  acres  for  5,000  dol- 
lars, who  paid  down  1 ,000  dollars,  the  residue  being  payable 
io  future  instalments.  The  bill  alleged,  that  Van  Tuyl 
purchased  with  full  knowledge  of  all  the  preceding  facts. 
On  the  26th  of  July,  1811,  the  plaintiff  tendered  to  Van 
Tuyl  1,215  dollars,  and  demanded  a  deed  for  the  200  acres, 
which  was  refused.  • 

•The  bill  was  taken,  pro  confesso,  against  Smith.  [  *  54  ] 

Van  Tuyl,  in  his  answer,  denied  all  knowledge  of  the  facts 
charged  in  the  plaintiff's  bill. 

Perryj  m  his  answer,  admitted  most  of  the  facts  stated  in 

the  bill.     He  admitted  that  Smith,  on  or  about  the  1st  of 

^ipril,  1809^  sold  to  him  the  200  acres,  &c.,  and  that  he 

ngreed  to  pay  the  balance  to  Atkinson;   that   he  paid  65 

liolbuns  down  to  Smith,  and,  afterwards,  on  the  24th  of  Afivy, 

gave  «SmtVA  his  note,  but  he  denied  that  it  was  intended  to 

provide  against    Harinon^s  judgment.     That  soon  after  he 

f>urch&sed  of  Smith,  he  purchased  the  contract  of  Birdsall, 

Hxid  cave  it  up  to  Atkinson,  though,  when  he  purchased  of 

»Smith  and  Birdsall,  the  contract  with  Atkinson  had  become 

forfeited  ibr  non-parment.     The  contract  was  surrendered 
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1814.       to  Atkinson,  the  28lh  of  May,  1809,  and  in  July  following. 

v,^-s^-^^  he  received  a  deed,  and  paid  the  balance  due  to  A.     He 

Boo  ART       admitted    the   sale   on  Ji.  fa.  the  1st  of  August,    1809,  to 

P£RRT.       ^^^  plaintiff,  for  30  dollars,  and  the  tender  made  to  him  the 

18th  of  September  following  ;  but  he  denied  any  knowledge 

of  Harison^s  judgment,  until  after  he  made  his  contract  with 

Stnith,  and  had  entered  into  possession  of  the  200  acres. 

and  had  paid  Smith  65  dollars. 

Birdsall  deposed,  that  in  1808  and^l809,  he  was  sheriff  oJ 
the  county,  and  had  frequent  conversations,  when  sheriff,  with 
Perry,  respecting  the  Ji,  fa,,  in  favor  of  Harison,  against 
Smith.  That  such  conversation  was  "  a  considerable  time 
•  previous  to  the  purchase  made  by  Perry ^  of  the  200  acres  of 
Smith,  and  that  Perry  often  conversed  with  him,  before  the 
purchase,  as  to  ihe  propriety  of  making  it." 

Another  witness  stated,  that  he  heard  Perry  say,  in  the 
early  part  of  May,  1809,  after  he  had  taken  possession  of 
the  land,  that  there  were  judgments  against  Smith,  which  he 
was  afraid  would  give  trouble.  The  note  given  by  Perry 
to  Smith,  which  was  exhibited,  dated  the  24th  of  May, 
1809,  was  for  885  dollars,  to  be  paid  "  when  all  judgments 
[  ^  55  ]  ^against  said  lot,  No.  98,  in  Junius,  are  settled,  respecting 
the  said  200  acres/'  &c. 

E.  Williams,  fo/  the  plaintiff, 

Henry,  contra. 

The  Chanckllor.  If  a  question  of  notice  was  material 
in  this  case,  I  should  have  ho  hesitation  in  deciding  that 
Perry,  when  he  took  an  assignment  of  S?nith^s  interest,  was 
chargeable,  not  only  with  constructive  notice  of  Harison^s 
judgment,  by  means  of  the  docket  of  the  judgment,  but  with 
notice  in  Act.  It  does  not  appear  to  me,  however,  that  Per- 
ry is  to  be  affected  by  the  notice,  because  Smith  had  no 
interest  in  the  land  on  which  the  judgment  could  attach,  or 
the  execution  operate.  When  Perry  purchased,  neither 
Birdsall,  nor  his  assignee,  had  performed  the  contract  with 
,  Atkinson.     There  had  been  not  only  a  default  in  paying  the 

instalments,  but  nearly  two  years  had  elapsed  after  the  last 
instalment  had  been  due ;  no  reason  appears  in  the  case 
for  this  gross  default;  and  if  Atkinson  had  insisted  on  the 
failure,  it  is  not  certain  that  Birdsall,  or  his  assignee,  would 
have  been  entitled  to  a  specific  performance  of  the  contract. 
But  the  mere  right  in  equity,  that  Smith,  as  assignee  of  Bird- 
sall, might  have  had  against  Atkinson,  under  the  contract, 
was  not  the  subject  of  the  judgment  and  execution,  as  ^'  real 
estate."  No  case  has  gone  tliat  length,  and  though  an  equity 
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of  redemption  has  been  held  liable  toa  saleon  B.Ji.fa,,  \Wa'        1814. 
ier$  V.  Stewart y  1  Caines^s  Cases  in  Error ,  47.)  yet  that  was  s^^.^->^^-^ 
in  a  case  in  which  the  mortgagor  was  still  in  possession,       Bogart 
and  before  any  foreclosure  of  the  mortgage,  and  on  grounds  ^• 

peculiar  to  the  case  of  a  mortgage,  in  which  the  mortgagor 
is  regarded,  at  law,  as  well  as  in  equity,  as  the  real  owner  of 
the  land.  It  is  on  the  same  principle,  that  the  interest  of 
the  mortgagee,  before  possession  taken  on  foreclosure,  is  not 
subject  to  sale  on  execution.  {Jackson  v.  Willard,  4  Johns. 
*Rep.  41.)  The  provision  in  our  statute  of  uses,  (l  N.  R.  [  *  *>6  J 
L.  74.)  rendering  lands  liable  to  execution  against  the  cestuy 
que  trust,  has  no  application  here ;  for  that  provision  was 
taken  from  a  branch  of  the  English  statute  of  frauds,  and  it 
relates  only  to  those  fraudulent  and  covenous  trusts,  in  which 
the  cestuy  que  use  has  the  whole  real  beneficial  interest,  and 
the  trustee  only  the  naked  formal  legal  title.  The  statute, 
accordingly,  provides,  that,  on  such  sales,  the  land  shall  be 
held  and  enjoyed,  "  freed  and  discharged  of  all  encumbrances 
of  the  trustee ;"  which  provision  shows,  that  the  statute 
cannot  apply  to  this  case.  If  the  contract  had  been  fulfilled,. 
so  as  that  Smith  had  been  entitled  to  a  deed,  when  the  judg- 
ment was  obtained,  and  the  sale  made  to  Perry,  the  statute 
might  have  applied,  and  there  would  have  been  reason  and 
fitness  in  the  application. 

But,  upon  the  facts  in  this  case,  I  cannot  perceive  any  in- 
terest in  Smith  which  could  be  sold  under  the  execution. 
Perry  ])urchased  only  an  equitable  chose  in  action,  and  if, 
from  the  circumstance  of  part  payment  by  Birdtall,  and  of 
Smithes  possession  and  improvements,  under  the  implied  as- 
sent i^  Atkinson,  a  specific  performance  might  have  been  en- 
forced ;  yet  above  half  of  the  purchase  money  was  unpaid, 
and  the  equitable  interest  of  Smith,  in  the  land,  at  the  time 
d'  the  judgment,  could  not  have  exceeded  the  propor- 
tion between  the  amount  of  the  original  consideration,  and 
the  sum  actually  paid,  which  was  less  than  half  of  the  pur- 
chase money. 

But  judgments  and  executions  at  law  were  not  intended 
by  the  statute  to  reach,  nor  have  they  been  considered  in 
practice  as  touching,  such  complicated  and  delicate  interests.  ^ 

There  is  no  more  objection  to  this  exemption  than  to  that  of 
choies  in  action^  in  general,  and  it  is  well  known  that  they 
are  not  the  subject  of  sale  on  execution.  There  must  be 
either  a  real  e-^tate,  or  an  interest  known  and  recognized  at 
law,  or  an  equitable  title  within  the  purview  of  the  provision 
in  the  statute  of  uses,  to  which  I  have  alluded,  or  an  execu- 
tion at  law  will  not  reach  it.  A  judgment  at  law  is  not  a 
lien  on  a  *niere  equitable  intc  rest  in  land,  and  the  execution         [*  ^T] 
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1814.       under  it  will  not  pass  an  interest  which  a  Court  of  law  can 
v^^-s^-^^  not  protect  and  enforce. 

VvRPLAMK         I  am,  accordingly,  of  opinion,  that  the  plaintiff  has  not  en- 
Caivcs.       ^'^'®^  himself  to  call  the  defendant,  Perry,  to  account  for  the 
amount  of  his  sale  to  Van  Tayl^  and  that  the  bill  ought  to  be 
dismissed  with  costs. 

Bill  dismissed. 


Verplank  and  others  againH  Caines  and  his  Wife. 

A  dtiiiurrtr  to  a  bill  in  equity  must  he  fouDded  on  some  dry  poiot  of  law 
which  goes  to  the  absolute  denial  of  the  relief  sought. 

If  the  deniiirrer  is  bad  in  part,  it  is  bad  in  ioio. 

The  appointing  a  rteeiver  rests  in  the  sound  discretion  of  the  Court ;  and 
forms  no  ground  for  a  demurrer  to  a  bill  prayiug  for  the  appointment. 

Jum  I5ih.  THE  bill  Stated,  that  Gulian  Verplank  was  seised,  at  the 
time  of  his  death,  of  real  estate  in  the  counties  of  Delnwarty 
Sullivan  and  Dutchess ;  that,  on  the  16th  of  October,  1795^, 
V,  made  a  will,  devising  all  his  real  and  personal  estates  to 
his  wife,  (now  the  wife  of  Caines,)  for  life,  and  after  her 
death,  to  such  of  his  children  as  should  be  then  living  ;  and 
appointed  his  wife  executrix,  and  John  Johnston  and  Fran- 
cis Upton,  executors  of  his  will,  with  power  to  them,  or  any 
two  of  them,  to  sell  any  part  of  the  said  real  estate  which 
they  might  think  proper.  The  testator  died  in  November, 
1799,  leaving  his  children,  the  plaintiffs,  his  heirs  and  devi- 
sees, in  remainder,  of  his  real  and  personal  estate.  In  pur- 
suance of  the  power  in  the  will,  John  Johnston,  one  of  the 
executors,  and  the  executrix,  sold  parts  of  the  real  estate, 
and  took  bonds  and  mortgages  for  the  security  of  the  pur- 
chase money. 

In  May,  1802,  the  executrix  intermarried  with  the  defend- 
ant, Caines ;  and,  in  consequence  of  which,  some  of  the 
^58]  bonds  and  mortgages  came  into  his  possession,  or  under  his 
control ;  and  he  had  received  some  of  the  principal  moneys 
da«  thoreon,  for  which  he  had  refused  to  give  any  account 
to  tfie  pltitntifis. 

The  bill  pruyed  for  a  discovery  of  the  payments  made  by 
tht^  purclia'41  rs.  the  amount  of  them,  and  when  made,  distin- 
gui-shin^  what  had  been  received  for  interest,  and  what  for 
principal ;  and  that  all  the  said  bonds  and  mortgages  might 
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• 
be  assigned  to  John  JohnstoUy  with  power   to   receive  the        1814. 
moneys,  and  to  pay  the  interest  there9n,  annually,  to  the  de-  v^.>^^v^«^^^ 
fendants,  during  the  life  of  the  A^ife,  or  that  some  other  fit    Verplamk 
person  be  appointed  receiver  of  the  moneys,  &c.  CAuiKi 

The  defendants  demurred  to  so  much  of  the  bill  as  sought 
a  discovery  of  tlie  sums  received  by  the  defendants  for  inter- 
est, and  to  that  part  which  prayed  for  t}ie  appointment  of  a 
receiver  J  Slc. 

Ftndleton,  for  the  plaintiffs.  (2  Atk.  387.  389.  3  Ve». 
jun.  253.) 

Caines,  contra.  (9  Johns.  Rep.  611.  Mitford's  PL  102. 
136.     Cooper's  Eq.  PL  166.     2  Ves.  247.) 

The  Chancellor.     The  defendants  are  not  bound -to  ac- 
count for,  or,  perhaps,  to  disclose  the  amount  of  interest 
which  has  been  received  by  them,  as  the  plaintiffs  have  no 
right  to  the  same.     The  interest  belongs  exclusively  to  the 
defendants,  under  the  will  of  the  former  husband  of  Come- 
Ua  Cainesy  and  is  a  substitute  for  the  rents  and  profits  of  the 
lands  sold.     But  the  defendants  admit,  in  their  answer,  that 
they  have  received  part  of  the  principal  due  on  the  sales  of 
the  real  estate  of  the  testator,  and  for  this  they  are  account- 
able ;  and  it  may  form  ground  for  the  interference  of  the 
Court  in  appointing  a  receiver.     The  exercise  of  this  power 
must  depend  upon  sound  discretion,  and  in  a  case  in  which 
it  must  appear  fit  and  reasonable,  that  some  indifferent  per-         [  *  59  | 
son,  under  approved  security,  should  receive  and  distribute 
the  issues  and  profits,  for  the  greater  safety  of  all  fhe  parties 
concerned.     Such  a  question  is  not  ripe  for  decision  until 
the  hearing,  and  it  cannot  be  the  ground  of  a  demurrer,  at 
least,  upon  the  facts  charged  in  this  bill.     A  demurrer,  as 
Lord  Loughborough  observed,  in  the  case  of  Brooke  v.  Hew- 
t/t,  (3  Ves.  jun.  253.)  must  be  founded  upon  some  certain 
and  absolute  proposition,  destructive  to  the  relief  sought  for. 
It  must  be  founded  upon  some  dry  point  of  law,  and  not  on 
circamstances  in  which  a  minute  variation  may  incline  the 
Court  either  to  grant,  or  modify,  or  refuse,  the  application. 
The  demiirrer  is,  as  to  this  object,  clearly  bad ;  and  the  rule 
seems  to  uc  seltled,  that  a  demurrer  is  not  like  a  plea,  which 
Can  be  allowed  in  part :  it  cannot  be  separated ;  and  if  bad 
ia   part,  it  is  void  in  toto.     {Earl  of  Suffolk  v.  Green,   I 
'^^k.  449.     Huggins  v.  York  Buildings,  2  Atk.  44.     Dor- 
sner  v.  Fortesque,  2  Atk.  282.     Baker  v.  Pritchard,  2  Atk. 
asO.     Baker   v.  Mellish,    11    Ves.  jun.  70.)     Lord  Eldon 
%&ys,  that  where  a  demurrer  is  to  be  overruled  for  genei 
^lity,  it  depends  upon  t  e  leave  of  the  Court,  whether  the 
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181  4.       defendant  shall  put  in  another  demurrer  more  limited  ;  or. 
v.^'-s/-^*^  perhaps,  the  defendant,  during  the  pendency  of  the  argu- 
Greicn       ment,  may  apply  for  leave  to  amend,  when  the  demurrer  ap 

WiHTER.      P"^^  ^^  P^""^  ^^  ^^^  ^'''  ^"*y-     Under  these  explanations,  he 
admits  and  enforces  the  general  rule. 

Demurrer  overruled 


[*60]  *Gre£N  and  others. c^atW  Winter. 

Where  a  trustee  was  restrained,  by  injunction,  from  interfering  with  the 
trust  estate,  and  a  receiver  appointed  by  the  Court,  and  it  becanje  uece»- 
sary  to  bring  suits  at  law,  to  recover  the  possession  of  lands,  and  col 
lect  moneys  belonging  to  the  trust  estate ;  tiie  Court,  on  n|)plication  of 
the  cestuy  que  trusty  ordered  the  receiver  to  bring  the  suits  in  the  name 
of  the  trustee,  on  giving  security  to  indemnify  the  trustee,  on  account 
of  such  suits;  and  that  the  receiver  should  hold  the  possession  of  the 
lauds  recovered,  and  moneys  received  by  him,  subject  to  the  further 
order  of  the  Court. 

Jms  SOih.  THE  petition,  in  this  case,  stated,  that  the  defendant,  in 
1809,  contracted  to  sell  to  Jacob  Multer  50  acres  in  lot 
No.  45,  in  Cosby^s  manor,  (held  by  defendant  in  trust  for 
plaintiffs,  see  S.  C.  ante^  p.  26—44.)  for  750  dollars,  with 
interest,  payable  in  seven  annual  instalments,  the  whole  of 
which,  with  the  interest,  except  for  one  year,  remained 
unpaid ;  that  G.  W.  Murray  was  appointed,  by  this  Court, 
a  receiver  of  all  moneys  due  to  the  trust  estate,  in  trust  for 
the  plaintiffs.  Multer  was  wholly  unable  to  perform  his 
contract,  and  had  assigned  it  to  one  Finster,  who  was  able, 
but  refused  to  pay :  that  an  injunction  was  issued,  in  Janu- 
ary, 1813,  prohiUting  the  defendant  from  interfering  with 
the  trust  estate,  or  receiving  any  moneys  thereon,  of  which 
personal  notice  was  given  to  Finstcr,  and  public  notice 
thereof  given  in  the  Utica  Gazette ;  that  there  is  no  way  of 
enforcing  the  payment  of  the  money  due  on  the  contract, 
but  by*  an  action  of  ejectment ;  that  the  declaration  of  trust, 
executed  by  the  defendant,  provided,  that  if  he  should  be- 
come in-^apable  of  executing  the  trust,  the  same  should  be 
vested  in  Richard  Piatt  or  his  assigns ;  that  the  defendant 
is  now  confined  on  execution,  and  Piatt  has  assigned  over 
the  trust  to  George  W.  Murray ;  that  many  parts  of  the 
trust  estate  are  in  possession  of  mere  occupants,  and  adverse 
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^lairiants;  and  some  of  the  tenants  of  the  defendant  hold        1814. 
over.  v.-^-^.'-w^ 

The  plaintiffs  prayed  that  Murray  might  be  authorized  to  Gree» 
commence  actions  of  ejectment  on  the  title  of  the  defendant,  wiktib. 
as  trustee,  to  recover  the  trust  estate,  in  the  cases  mention- 
ed, and  to  recover  the  lot  sold  to  Multer^  unless  he,  or 
those  claiming  under  him,  should,  within  a  limited  time,  pay 
the  amount  due  on  the  contract,  and  give  a  mortgage  for  the 
residue  ;  and  that,  on  such  payment,  Murray  should  be  au- 
thorized to  give  a  deed. 

Pendleton,  for  the  plaintiffs. 

Harison  and  Baldwin,  contra. 

The  Chancellor.  Some  person  ought  to  be  authorized 
to  act  in  this  case,  for  the  security  and  benefit  of  the  trust. 
The  defendant  cannot  act ;  for  if  the  trust  has  not  passed 
into  the  hands  of  Murray,  ]^et  the  injunction  restrains  the 
defendant  from  acting ;  and  the  special  order  of  the  Court 
seems  requisite,  to  authorize  Murray,  in  the  character  of 
receiver,  to  institute  actions  of  ejectment.  (3  Bro.  C.  C  88. 
1  V€$ey,jun,  164.) 

No  injury  can  arise  to  the  defendant  in  granting  the  appli- 
cation, since  Murray  will  be  required  to  give  security  to 
indemnify  the  defendant,  on  account  of  any  suit  which  he 
may  institute  in  his  name;  for  that  is  the  course  in  such 
cases;  (2  Atk.  213.)  and  he  will  have  the  possession  of  the 
lands  to  be  recovered,  as  well  as  the  moneys  he  may  re- 
ceive, in  the  case  of  Multer,  subject  to  the  further  order  of 
the  Court.     On  these  tenns,  the  motion  is  granted. 

Motion  granted. 
Vol    L  8  57 
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V.         *RoBERT  Sterry,  and  Louisa  Ann,  his  Wife,  agaituU 


^ ''"'"*  Arden  and  others. 

Eliza  B.  Servant,  survivor,  &c.,  against  Arden  and 

others. 

Id  two  causes  against  the  same  defendant,  depending  on  the  same  facts, 
the  phiintiHs  were  respectively  witnesses  for  each  other;  nnd  after 
puhhcatioii  hud  passed,  and  the  causes  bad  hcen  set  down  for  a  hear- 
ing, the  defendant  filed  ero$8  bills  for  discovery,  on  the  ground  that 
the  witnesses  had  not  fully  and  satisfactorily  answered  one  of  the 
cross  interrogatories.  A  motion  made  to  put  off  the  hearing  of  the 
causes,  until  answers  were  put  in  to  the  cross  bills,  was  refused,  it 
being  t<K)  late  lor  such  an  application,  and  the  answers  not  appearing 
to  be  evasive. 

B  seems  that  a  cross  hill  must  be  filed  before  publication  is  passed  in  the 
first  cause. 

June  soth  BILLS  Were  filed  for  an  account  of  rents  and  profits,  &  c 

of  two  lots  of  land,  conveyed  by  Jai/us  Arden,  the  defend 
ant,  to  De  Witt  Clinton  and  others,  in  trusty  for  the  plain 
tiffs,  Louisa  Ann  and  Eliza ,  who  are  the  dat^ghters  of 
the  defendant,  Arden,  by  deeds  delivered  to  them,  the  25th 
of  December,  1805,  and,  afterwards,  in  1807,  re-delivcred  by 
them  to  their  father,  and' in  1809,  deposited,  by  him,  with' 
Clinton.  Louisa  Ann  married  with  the  plaintiff',  Sternj,  in 
December^  1809.  The  defendant,  Arden,  then  sold  the  lof 
to  Philip  Verplank. 

Rules  for  publication  were  passed  in  the  cause,  about  the 
1  St  of  3/(f7^  last ;  and  the  cause  was  set  down  for  hearin^;^, 
on  due  notice,  at  the  last  May  term,  and  continued  over  Vo 
this  day. 

Cross  bills  were  filed  by  the  defendant,  Arden,  on  the  9th 
of  June  instant,  stating  the  circumstances  under  which  the 
deeds  in  controversy  were  made  and  delivered  ;  and  that 
the  plaintiff,  Louisa  Ann,  and  her  sister  E'iza,  who  was  a 
plaintiff  in  another  bill,  in  this  Court,  on  a  similar  deed,  were 

*  63  J  *witnesses  for  lach  other  ;  and  that  the  plaintiff,  Louisa  Ann, 
had  evaded  the  question  put  to  her  on  the  first  cross  inter- 
rogatory, and  had  not  given  a  satisfactory  answer  to  the  same  ; 
and,  in  order  lo  obtain  a  fuller  discovery  on  that  point,  the 
cross  bill  was  filed. 

The  first  cross  interrogatory  was,  "  Have  you  ever  heard 
the  defendant,  in  the  presence  of  the  plaintiflf,  about  the  time 
of  signing  the  deed,  or  at  any  other  time,  and  when,  declare 
that  the  property  was  intended  for  the  use  of  the  plaintiff, 
afler  the  death  of  the  defendant^  and  not  before  :  and  that  \ 
58 
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lie  was  to  take  the  rents  and  profits  during  his  life,  or  words  1814. 

in  substance  tliereto ;  and  that,  in  case  she  married  witho»it  v^^-n^-^^ 

his  consent,  the  deed  was  to  be  void  ?"  Stepui 


V. 

Aroiv. 


Harison  and  Emmett,  for  the  defendants,  now  moved  to 
postpone  the  hearing  of  the  causes,  until  answers  were  put 
in  to  the  cross  bills.     They  cited  Cooper^s  Equ.  PI.  85. 

Riggs  and  Griffin^  contra.  They  cited  Wyatfs  Pr.  Reg. 
60.  86. 

The  Chancellor.  This  is  an  application  to  the  discre- 
tion of  the  Court,  like  the  application  to  put  off*  a  trial  at 
law ;  and  if  I  could  perceive  any  thing  like  evasion  in  the 
deposition  alluded  to,  I  should  feel  strongly  inclined  to  grant 
the  motion  ;  and,  especially,  considering  that  the  plaintiffs, 
in  the  two  suits,  are  witnesses  for  each  other,  and  have  simi- 
lar interests,  depending  upon  the  same  point,  in  litigation. 
But  I  do  not  discover  any  just  ground  for  the  charge  of  in- 
tentional evasion,  in  the  answer  to  the  first  cross  interrogato- 
ry. The  interrogatory  was  quite  general,  and  not  pointed 
to  any  part  cular  conversation  or  declaration  of  the  defend- 
ant, as  to  the  limitation  of  the  deed.  The  answer  of  one  of 
the  plaintiff's,  E'iza  B.  Servant,  states  a  convert^ation  and 
declarations  of  the  defendant,  on  the  matter  in  question,  and 
the  time  when,  and  declares,  that  was  all  she  remembered 
relative  *to  the  matters  inquired  of  in  that  interrogatory,  and  [  ♦  64  J 
that  further  thereto  she  could  not  depose.  The  other  plain- 
Aff,  Louisa  Ann  Sterry,  states,  that  the  Jirst  time  she  evtr 
had  any  iden  that  the  conveyance  of  the  property,  in  the  in^ 
tention  of  her  father,  was  accompanied  with  any  condition^ 
or  restriction,  was  in  January,  1809,  on  the  delivery  of  the 
deed  to  Mr.  Clinton;  and  she  details  what  declarations  of  the 
defendant  were  then  made ;  and  adds,  that  further  to  that 
interrogatory  she  could  not  depose. 

The  omission  to  add  a  more  particular  and  pointed  nega- 
tive of  any  further  knowledge  on  the  subject,  so  as  to  meet 
the  very  words  of  the  question,  was  probably  the  act  of  the 
examiner,  since  the  29th  rule  of  the  Court,  as  published  in 
June,  1809,  directs  the  examiner,  after  taking  the  deposition 
to  what  the  witness  can  depose,  to  add  one  general  clause, 
indicating  that  to  the  remainder  of  the  interrogatory  the  wit- 
ness cannot  depose.  • 

If  the  answers  to  the  interrogatory  have  not  the  appear- 
ance of  evasion,  it  is  not  a  sufficient  cause  for  granting  the 
motion,  that  the  answers  are  not  quite  satisfactory,  and  that 
a  more  direct  and  particular  denial  of  any  recollection  or 
knowledge   of  other  and  further  declarations  of  the  party,  ,,^ 
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1814.  iniglit  be  desirable.  The  party  should  have  been  more 
^^^^v--^-^  vigilant  in  seeking  relief,  and  not  have  waited  several  weeks 
.stxrry  after  publication,  and  after  the  causes  have  been  set  down 
Ardex.  ^^^  hearing.  It  is  believed  that  there  is  no  instance  in  which, 
after  so  late  a  period  of  a  cause,  it  has  been  permitted  to  be 
suspended  by  a  cross  bill.  It  is  said  to  be  an  invariable  rule, 
that  a  cross  bill  must  be  brought  before  publication  is  passed 
in  the  first  cause.  The  defendant  might  have  sought  a  dis- 
covery from  the  plaintiflfs,  by  a  cross  bill,  in  the  commenre- 
ment  of  the  suits  ;  but  he  elected  to  examine  them  as  wit- 
nesses in  their  respective  suits,  as  against  each  other,  and  he 
was  probably  correct  in  supposing  that  what  they  deposed, 
as  witnesses,  might  be  adduced  as  testimony  against  them  in 
their  own  causes.  But  after  a  party  has  examined  a  witness, 
[  ♦  05  ]  in  *the  regular  course,  there  must  be  something  special  to 
justify  a  re-examination  of  that  witness ;  and  though  the  dan- 
ger to  be  apprehended  from  such  a  practice!  may  not  apply 
here,  yet  it  would  be  unreasonable  to  grant  this  double  ex- 
amination, in  this  case,  without  some  very  strong  grounds ; 
for  it  necessarily  leads  to  much  delay  and  expense,  and  would 
be  inconvenient  as  a  precedent. 

Motion,  in  each  case,  denied. 
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1814. 


The  Trustees  of  the  Methodist  Episcopal  Church,    mkthodist 
in  New- York,  and  the  Children  of  T.  Brown,        eph.  church 
against 
John  D.  Jaques  and  others. 


Jaqubs. 


If  a  defendant  submits  to  answer  a  bill  of  discovery,  &c.,  he  roust  answer 
fully,  except  in  certain  cases,  as  where  the  discovery  may  tend  to  crim- 
ioate  bim,  or  wliere  he  is  a  purchaser  for  a  valuable  consideration. 

If  tbe  defendant  rests  himself  on  a  fact,  as  an  objection  to  a  furtlier  dis- 
covery, it  ought  to  be  such  a  fact  as,  if  true,  would,  at  once,  be  a  clear, 
decided,  and  inevitable  Ixu*  to  the  plaintiff's  demand. 

A  defendant  is  bound,  in  his  answer,  to  admit,  or  deny,  all  the  facts  stated 
io  tbe  bill,  with  all  their  material  circumstances,  without  any  special 
interrogatories  in  the  bill  for  that  purpose. 

The  general  interrogatory,  or  requisition,  in  the  bill,  **  that  the  defendant 
may  full  answer  make,  to  all  and  singular  the  premises,  fully  and  par- 
ticularly, as  though  the  same  were  repeated,  and  he  specially  interro- 
gated, paragraph  by  paragraph,  with  sums,  dates,  and  all  attending 
circumstances  and  uicidental  transactions,"  is  sufficient  to  entitle  the 
plaintiff  to  a  full  disclosure  of  the  whole  subject  matter  of  the  bill, 
equally  as  if  he  had  specially  interrogated  the  defendant  to  every  fact 
stated  in  the  bill. 

Where  a  woman,  before  her  marriage,  executed  a  deed,  to  which  her 
intended  husband  was  a  party,  by  which  she  conveyed  all  her  estate, 
real  and  personal,  to  C,  in  trusty  to  her  use,  until  her  marriage,  and 
then  to  such  persons  and  uses  as  she,  with  the  consent  of  her  intended 
husband,  should  appoint  by  deed,  or  by  her  last  will,  without  his  con- 
sent, and  the  wife  retained  the  deed  during  life,  and  executed  a  deed 
to  her  husband's  brother,  and,  also,  made  a  will,  disposing  of  her 
estate,  &c.,  it  seems,  that  this  deed,  ^though  it  might  not  be  legally  valid,  [  *  66  ] 

on  account  of  some  technical  objection  to  its  due  delivery,  would  be 
good  evidence  of  the  agreement,  and  binding  on  the  husband. 

The  costs  on  exceptions,  like  costs  in  all  other  cases  in  ChancerV}  are 
subject  to  the  discretion  of  the  Court.  But  the  general  rule  is,  that  if 
the  defendant  submits  to  the  exception,  the  plaintiff  has  his  costs ;  and 
if  they  be  referred  to  a  master,  the  plaintiff  shall  have  costs  on  the  ex- 
ceptions allowed,  and  the  defendant  his  costs  on  the  exceptions  disal- 
lowed, and  the  balance  struck  is  to  be  paid. 

THE  bill  stated,  among  other  things,  that  Mary  Jaques,  j^nc  23ih 
deceased,  late  the  wife  of  J,  D.  Jaques,  defendant,  was, 
while  the  widow  of  William  Alexander,  her  former  husband, 
seised  of  ieal  and  personal  estate  to  the  amount  of  50,000 
dollars,  derived,  principally,  from  the  will  of  her  former 
husband  ;  that  before  her  marriage  with  the  defendant,  and 
in  contemplaUon  thereof,  an  indenture  was  entered  into  be- 
tween her  and  the  defendant,  and  Henry  Cruger,  on  the 
2oth  of  September,  1805,  by  which  she  conveyed  all  her  es- 
tate, real  and  personal,  to  Cruger,  in  trust,  for  her  use,  until 
her  marriage  with  the  defendant,  Jaques,  and  then  to  such 
persons  and  uses,  as  she,  with  the  consent  of  the  defendant, 
should  appoint,  by  deed,  or  by  her  will,  without  his  consent  ^ 
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1814.       ^"^  '^  "^  ^"^'^  "'^'^^  should  be  declared,  then  to  Crugcr,  dui 

,^.^^->^.-^^^  ing  her  hfe,  in    trust ;    that  she  should   leee.ve   the   rents, 
Methodist    profits,  <&.c.,  and  to  lease  the  lands,  &.C.,  and  not  to  be  eub- 

Efi».  Church  j^ct  to  the  debts  Of  Control  of  her  husband  ;  that  she  and  the 
Jiacis.  defendant  married,  and  she,  afterwards,  died  ;  that,  during 
the  marriage,  the  defendant  ac quired  the  confidence  of  his 
wife,  and  assumed  considerable  agency  in  managing  her  es- 
tate, both  real  and  personal,  collecting  debts  and  rents,  loan- 
ing moneys  on  bonds  and  securities,  &c.  And  he  appropri- 
ated moneys  belonging  to  her,  and  took  securities  in  his 
own  name,  &c. ;  and  invested  moneys  in  real  estate,  and 
took  the  titles  in  his  own  name.  That  she  held  a  bond  ana 
mortgage  of  Christian  Heyl,  for  8,000  dollars  ;  that  the 
mortgaged  premises  were  sold,  under  the  mortgage,  and  pur- 

[  •  67  ]  chased  by  the  defendant,  and  a  title  taken  in  his  own  *name. 
and  the  money  due  on  the  mortgage  allowed  to  him  in  pay- 
ment :  and  he  claimed  a  right  to  the  premises,  which  he  had 
improved  with  other  moneys  of  his  wife.  That  among  the 
notes  and  securities,  taken  by  him  to  his  own  use,  was  a  note 
of  Thomns  Dvggin,  for  500  dollars,  and  a  note  of  /.  Holdtn^ 
for  500  dollars,  &.c. 

That,  a  short  time  before  her  death,  Mrs.  Jaques,  in  part 
execution  of  the  power,  on  the  12th  of  September,  1812,  con- 
veyed, with  the  consent  of  her  husband,  certain  real  estate  to 
his  brother  Robert  Jaques^  in  trust,  to  sell  the  same  after  her 
death,  to  give  one  third  of  the  proceeds  to  the  Metkotiist 
Episcopal  Church,  of  New- York,  (plaintiffs,)  one  third  to 
the  children  of  Thomas  Brown,  and  the.  other  third  to  her 
husband. 

On  the  21st  of  September,  1812,  Mrs.  Jaques  made  her 
will,  and  gave  legacies  to  the  children  of  Thomas  Broim, 
and  others ;  and  of  the  residue  of  her  personal  estate,  hhe 
gave  one  third  to  the  said  church,  one  third  to  the  children 
of  Brown,  and  one  third  to  her  husband  ;  and  made  a  simi- 
lar disposition  of  her  real  estate.  Her  husband,  J.  D.  Jaoucs, 
was  one  of  the  executors,  and  his  two  co-executors  are  plain- 
tiffs. All  the  executors  proved  the  will.  All  the  specific 
legacies  were  paid.  The  personal  estate  of  which  Mrs. 
Jaques  died  possessed,  was  alleged  to  consist  of  moneys,  and 
securities  for  moneys,  out-standing  debts,  horses,  carnages, 
and  slaves.  The  defendant,  her  husband,  resided  in  the 
house  where  the  testatrix  died,  and  became  possessed  of  her 
papers,  securities,  money,  &c.,  and  refused  to  exhibit  the 
same  to  his  co-executors,  so  as  to  enable  them  to  take  an 
inventory  ;  setting  up  a  claim  of  12,000  dollars  against  the 
estate,  for  maintaining  her,  her  horses,  &c.  ;  on  which  ac- 
count, the  co-executors,  plaintiffs,  allege,  they  have  not  been 
able  to  make  an  inventory,  &c.     They  specificallv  charge, 
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that  certain  large  outstanding  debts  and   securities,  due  to        1814. 
the  testatrix,  were  in  the  possession  of  the  defendant,  of  which  v^^--s^^»^^ 
he  would  give  no  account ;  and  that  he  now  lives  on  the  es-    Methodist 
late  and  income  of  his  late  wife;  and  *has  fraudulently  col-  Epi». Church 
Icjcted  debts  due  to  her.  &c.     And  that  Robert  Jaques  will      Ja^ues. 
not  give  any  account  of  the  real  estate  so  conveyed  to  him,  or         [  *  68  ] 
of  the  issues  and  profits  thereof,  &c. 

"  To  the  end  that  the  defendants  may  full  answer  make, 
to  all  s^d  singular  the  premises,  fully  and  particularly,  as 
though  the  same  were  repeated,  and  they  specially  interro- 
gated, paragraph  by  paragraph,  with  sums,  dates,  and  all  at- 
tending circumstances  and  incidental  transactions ;  and  that 
the  defendant,  J.  D.  Jaques^  may  exhibit  the  residuary  per- 
sonal estate,  in  his  possession,  power  or  knowledge,  and  ac- 
count for  what  he  has  received  during,  or  since  the  cover- 
ture, and  specify  what  real  estate  she  has  purchased,"  &c. 
&.C. ;  the  plaintilSs  prayed,  &c. ;  and  that  a  receiver  be  ap- 
pointed, &.C. 

To  the  bill,  the  substance  of  which  is  above  stated,  the 
tlefendants  put  in  their  joint  and  several  answer,  to  which 
fourteen  exceptions  were  taken  by  the  plaintiffs.  The  fol- 
lowing are  those  parts  of  the  answer  which  were  particularly 
excepted  to,  as  being  imperfect  and  insufficient,  and  as  not 
containing  that  full,  precise  and  particular  disclosure,  which 
.it  was  the  object  of  the  bill  to  obtain,  viz. : 

1.  The  defendants  admitted,  that  Mary  Jaqves,  before, 
and  at  the  time  of  her  intermarriage  with  John  D,  Jaques, 
was  seised  and  possessed  of  certain  real  estates,  which  they 
particularize  ;  and  they,  also,  admitted,  that  the  said  Mary 
Jaques,  before,  and  at  the  time  of  her  said  intermarriage, 
was,  also,  possessed  of,  or  well  entitled  to,  some  personal  es- 
tate, consisting  of  slaves,  household  furniture,  horses,  car- 
riages, moneys,  securities  for  moneys,  and  choses  in  action, 
but  that  they  did  not  know,  or  believe,  that  the  said  person- 
al estate  was  of  a  large  amount  or  value,  or  that  the  whole 
of  the  real  and  personal  estate  was  of  the  value  of  50,000 
dollars,  and  upwards,  though  they  admit  it  was  of  considera- 
ble value. 

2.  John  D.  Jaques  admitted,  that  he  did,  during  his  co- 
habitation with  the  said  Mary,  but  at  her  request,  and  with 

her  *entire  approbation,  assume  and  exercise  a  considerable         [  *  G9  ] 

agency  in  the  management  of  her  money  transactions,  and 

other  property  and  efTects,  real  and  personal,  and,  particular- 

ly,  in  collecting  rents  and  outstanding  debts  due  to  the  said 

Mary,  and  in  receiving  the  interest  and  principal  of  the  debts 

due  to  her,  and  loaning  out  the  nraney  of  the  said  Mary,  but 

^ot  on  bonds  and  mortgages ;  that  he  did  not  recollect,  or 

^^^ilteve,   that   any   part  of  the  said  business  was  done  by 
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1814.       ^^"^  *"  ^^^  name  of  the  said  Mary ;  that  he  kept  and  fur 
v^^,»->^^-^^^  nished  to  her,  some  accounts  and  memorandums  of  the  said 
Mkthodist    trjthsactions,  and  occasionally  gave  her  explanations  of  them, 
r.pis. Church  jjg  f^  g^  ^j^g  same  Were  required,  or  deemed  necessary,  by 
jAquEs.       her. 

3.  The  defendant  also  admitted,  that  the  said  Mary  held 
a  bond  from  one  Christian  Heyly  of  the  city  of  iVcw?-  York^ 
bearing  date  the  first  day  of  Ju/y,  1803,  conditioned  to  pay 
3,430  dollars,  with  a  mortgage  to  secure  the  same,  on  three 
lots  and  houses,  in  the  city  of  New-  York,  two  in  Warren 
street,  and  one  in  Murray  street.     That  the  interest  of  the 

f  said  Christian  Htyl,  in  the  lot  in  Murray  street,  consisted  in 

a  claim  of  a  right  to  an  unexpired  lease  on  the  said  lot,  un- 
der some  agreement  with  an  assignee  of  the  said  lease  ;  and 
that  he  also  claimed  a  leasehold  interest  in  one  of  the  lots  in 
Warren  street,  and  the  fee  simple  in  the  other  lot,  subject, 
however,  to  certain  prior  encumbrances,  made  by  Heyl,  upon 
the  lot  in  Warren  street,  claimed  in  fee-simple. 

4.  That  the  said  Mary  held  another  bond  of  Heyly  dated 
on  or  about  the  1st  of  JuJy,  1806,  conditioned  to  pay  2,772 
dollars  and  75  cents,  upon  which  bond  a  judgment  had  been 
entered.  That  before  any  proceedings  against  Heyl,  the 
said  prior  encumbrances  had  been  duly  assigned  to  the  de- 
fendant, John  D,  Jaques ;  and  they  admitted  that  the  mort- 
gaged premises  were  sold  under  the  said  mortgages,  and  that 
the  leasehold  interest  of  Heyl  in  the  lot  in  Warren  street, 
was  purchased  by  William  Wilmerding,  and  all  the  interest 

[  *  70  ]         of  Heyl  in  the  other  two  *lots  was  purchased  by  John  D. 

Jaquesy  and  a  title  taken  in  his  name,   and  the  mortgaged 

money  was  allowed  in  payment  of  the  premises  so  purchased ; 

but  that  the  s^me  was  done  with  the  knowledge  and  appro- 

*  bation  of  the  said  Mary, 

5.  That  John  D.  Jaques  claims  an  absolute  right  to  the 
house  and  lot  in  Warren  street,  so  purchased  by  him  ;  that 
he  received  the  title  therefor,  took  possession,  and  still  holds 
the  possession,  claiming  the  title  thereto,  in  exclusion  of  the 
plaintiffs,  or  any  of  them  ;  and  he  denied  that  he  had,  with 
money  belonging  to  the  said  Mary,  or  which  was  secured 
to  her  separate  use,  and  which  had  come  into  his  hands, 
built  upon,  or  improved  the  said  mortgaged  premises  so  pur 
chased  by  him,  or  rendered  the  same  thereby  of  considerable 
value. 

6.  That  after  the  expiration  of  the  lease  of  the  lot  in  Mur- 
ray street,  or  about  that  time,  John  D.  Jaques  received  a  new 
lease  from  the  lessors  in  the  first  lease;  and  had,  for  a  fair 
and  valuable  consideration,  bona  fide  assigned  the  said  lease 
to  Robert  Jaques,  one  of  the  defendants  ;  and  that  he  has 
no  interest  whatever  in  the  said  leasehold  property,  nor  has 
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he  improved  the  same,  or  built  on  the  same,  with  his  own  1814. 

money,  or  the  money  of  any  other  person.  ^^-1^^^^^*^ 

7.  The  defendants  further  admitted,  that  the  said  Mary,  Methodist 
at  the  time  of  her  marriage  with  John  D.  Jaqucs,  (if  the  in  '"*  ^""*^" 
strument  of  the  25th  of  September,  1805,  was  legally  exe-  JAqusi. 
cuted,  and  is  a  valid  instrument,)  was  possessed  of,  and  enti- 
tled to,  in  her  own  right,  divers  securities  for  money,  given 

by  persons  who  were  debtors  to  her  at  the  time  of  the  said 
marriage ;  and  before  her  decease,  he  obtained  from  differ- 
ent persons  divers  other  securities  for  money  which  belonged 
to  the  said  Mary,  and  which  she  had  lent  to  divers  persons, 
&c.  And  John  D.  Jaques  denied  that  he  collected  the 
money  due  on  the  said  securities,  and  applied  the  same  to 
his  own  use,  as  distinct  from  *that  of  the  said  Mary,  or  lent  [  *  "71  ] 
out  the  said  money  again,  in  his  own  name,  as  his  own  mon- 
ey, or  negligently  or  improperly  lost  or  wasted  the  same,  or 
disposed  of  the  same,  in  any  manner,  unknown  to  her,  in 
her  lifetime,  or  that  he  practised  any  fraud  upon  the  said 
jtfury,  &c. 

8.  9.  The  defendants  further  admitted,  that  the  said  Mary, 
at  the  time  of  her  marriage  with  John  D.  Jaques,  or  shortly 
afterwards,  had,  or  was  interested  in,  the  notes  of  Thomas 
Duggin,  J  Holden,  William  W.  Rodman,  Doctor  Romayne, 
Doctor  Bruce,  and  a  draft,  or  bill,  of  one  Herman,  as  stated 
in  the  bill  of  the  plaintiffs;  and  that  she  had  a  note  of  Ca>U 
terell  fy  Martin,  for  1,000  dollars,  but  not  of  Cohele  fy  Man, 
as  stated  in  the  said  bill ;  and  that  she  had  such  claims  as 
before  mentioned,  against  Christian  Heyl,  the  contents  of 
which  notes  and  securities  had  been  received  by  John  D. 
Jaques,  and  applied  as  above  stated  ;  and  he  denied  that  the 
said  Mary  had,  to  his  knowledge  or  belief,  any  such  bond 
and  judgment  against  the  said  Thomas  Duggin,  as  stated  in 
the  said  bill ;  and  that  he  knew  of  no  securities  for  money 
acquired  by  the  said  Mary,  during  her  said  coverture,  as 
stated  in  the  said  bill,  except  those  above  particularly  men- 
tioned or  referred  to. 

10.  The  defendants  further  admitted,  that  John  D.  Jaques, 
and  the  said  Mary,  shortly  before  her  death,  made  and  exe- 
cuted to  Robert  Jaques,  a  certam  indenture,  described  in  the 
bill  of  the  plaintiffs  ;  to  which  instrument  they  referred  for 
greater  certainty ;  that  they  do  not  know  whether  the  said 
Mary  did,  or  did  not,  intend,  by  the  said  instrument,  to  exe- 
cute the  power  supposed  to  be  reserved  to  her  by  the  instru- 
ment of  the  25th  of  September,  1805,  as  alleged  in  the  said 
bill,  nor  bad  they  any  particular  reason  to  believe  that  she  * 
did  intend  to  execute  such  power  ;  that  he,  John  D.  Jaques, 
hy  a  writing  in  the  conveyance  to  Robert  Jaques,  intended 
^  express  his  concurrence  *in,  and  consent  to,  the  disposi-         [  *72) 
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1814.       t'^"  thereby  made  of  the  real  estate  of  the  said  Mary,  with- 
v,^^v-^^  out  regard  to  any  power  supposed  to  be  reserved  to  her  as 

Methodist     aforesaid. 

Kfis. Church  jj  The  defendants  denied  that  all  the  specific  legacies 
Jaiivks.  and  bequests,  made  in  and  by  the  last  will  and  testament  of 
the  said  Mary,  have  been  paid,  delivered,  assigned  or  trans- 
ferred to  the  said  respective  legatees,  though  the  defendants 
did  not  know  that  there  was  any  question  remaining,  in  re- 
gard to  the  said  legacies,  or  any  of  them. 

12.  The  defendants  admitted,  that  the  residuary  personal 
estate  of  the  said  Mary  consisted,  except  so  far  as  some 
part  thereof  which  may  have  been  changed  since  her  death, 
of  slaves,  carriages,  securities  for  money,  and  outstanding 
debts,  due  to  her  at  the  time  of  her  decease,  and  are 
now  due  to  her  executors.  That  they  do  not  know  which 
of  the  said  debts,  if  any,  have  been  received  by  John  D. 
Jaquesy  (one  of  the  executors  of  the  said  will,)  without  the 
concurrence,  and  against  the  wishes  and  consent  of  the  oth- 
er two  executors,  Paul  Hicks  and  Thomas  Brown;  but  they 
cannot  admit,  if  any  of  the  said  debts  were  received  by  the 
said  John  D,  Jaques,  without  the  concurrence  or  consent  of 
Hicks  and  Brown,  that  they  were  therefore  improperly  re- 
ceived by  him. 

13.  The  defendants,  John  D.  and  Robert  Jaqucs,  admit- 
ted, that  the  said  Mary  had,  prior  to  her  decease,  a  note  of 
Richard  and  Isaac  Jaques,  for  about  1 ,800  dollars,  which  was 
settled  prior  to  her  death. 

14.  That  the  said  Mary  had,  some  time  prior  to  her  de- 
cease, a  note  of  Thomas  ffugent,  for  250  dollars,  or  there- 
abouts, which  had  been  delivered  by  her  to  some  person  to 
collect  for  her,  and  never  was  in  the  possession  of  John  D. 
Jaques, 

It  is  not  thought  necessary  to  state  the  other  parts  of  the 
answer,  not  excepted  to,  nor  to  set  forth,  particularly^  the 
exceptions  taken. 
.[  *  73  ]  *The  exceptions  were  referred  to  a  master,  who  reported 

thereon,  and  exceptions  were  taken  to  his  report  which  were 
argued  by  Baldwin,  for  the  defendants,  and  Harison  and 
Rif:gs,  for  the  plaintiffs. 

The  counsel  for  the  defendants  cited  Mitford*s  PL  43,  44. 
11  Vescy,jun.  292,  293.  296.  302,  303.  373.  376.  Bar- 
ton's Suit  in  Equity,  37.  n.  Cooper's  Equ.  PL  315.  2  Har- 
ison's  Ch.  Pr.  94. 

The  plaintifTs  counsel  cited  8  Vcsey,jun.  193.    11  Vesey 
^       jun.  290—302.  Cooper's  Equ.  P/.  316,  317.  1  Har.  Ch.  Pr 
302.     Prcc.  in   Ch.   137.     5  Term  Rep.  384,  385.     2   P. 
Wins.  243.     Bunb.  Rep.  127.     Mitford's  PL  44. 
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The  Chancellor.     This  is  a  bill  for  discovery  and  ac-        1814. 
count,  called  for  by  the  plaintifls  as  legatees  and  devisees  v,-*^-N^^-^fc^ 
under  the  will  oi  Mary  Jaques,  the  former  wife  of  one  of  the    Mkthodist 
defendants.     The  case  comes  before  the  Court  on  excep-     "'*  ^."*''*^** 
tions  to  the  answer,  as  being,  in  many  respects,  imperfect,      JAquiw. 
and  not  containing  a  full  and  explicit  disclosure.       ^ 

Assuming  that  the  answer  contains  only  a  partial  discov- 
ery, and  not  sufficient  to  furnish  materials  for  an  account,  it 
■8  alleged,  that  it  contains  the  allegation  of  a  fact  destroying 
ine  title  to  a  discovery,  at  least,  to  the  extent  prayed  for, 
and  that,  until  the  truth  of  the  fact  be  ascertained,  no  fur- 
ther answer  can  be  required.  The  allegation  is,  that  the 
deed  to  Henry  Cruger,  of  the  25th  of  SapUmbery  1805,  was 
never  duly  delivered. 

The  modern  cases  upon  this  point  are  not  uniform,  nor 
consistent. 

In  Cookson  v.  Ellison,  (2  Bro.  252.)  Lord  Chancellor 
Thurlow  laid  down  the  rule,  that  where  a  defendant  had 
submitted  to  answer,  he  must  answer  fully,  and  cannot  stop 
short  with  a  general  and  partial  disclosure ;  and  he  said  he 
would  nqt  enter  into  the  question  whether  a  demurrer  or 
plea  would  have  been  allowed.  This  rule  was  again  recog- 
nized by  him,  in  Carttcright  v.  Hately,  and  in  Shepherd  v. 
^Roberts,  (3  Bro.  238.)  though  the  latter  case  was  a  bill  for  [  *  74  ] 
an  account  as  partner,  and  the  defendant,  in  his  answer,  de- 
nied the  partnership ;  but  the  chancellor  s€ud  he  should  have 
pleaded  it. 

But  later  cases  have  very  much  impaired  the  force  of  this 
general  rule,^that  where  a  defendant  submits  to  answer  at 
all,  he  must  answer  fully. 

In  Nexoman  v.  Godfrey ,  (2  Bro.  332.)  Lord  Kenyon,  as 
master  of  the  rolls,  observed,  that  where  a  defendant,  by  his 
answer,  had  denied  all  interest,  and  reduced  himself  to  the 
case  of  a  mere  witness,  he  was  not  bound  to  answer  the 
further  circumstances  of  the  case;  and  he  said,  explicitly, 
that  the  case  of  Cookson  y,  Ellison  was  wrong.  Lord  Lough- 
borough, in  Jerrard  v.  Saunders,  (2  Ves.jun,  454.)  said  the 
sonie  thing,  and  he  ruled,  that  if  a  defendant  states,  in  his 
anpwcr,  a  purchase  for  a  valuable  consideration,  without  no- 
tice, he  is  not  bound  to  go  on  and  answer  as  to  all  the  cir- 
cumstances of  the  case  that  are  to  blot  and  rip  up  his 
title.  In  the  case  of  Jacobs  v.  Goodman,  in  the  Exchequer, 
(3  Bro.  488.  n.)  Ch.  B.  Eyre  held  the  answer  to  be  suffi- 
cient, which  denied  a  partnership,  and  set  forth  no  account ;  ^ 
for,  unless  there  was  a  partnership,  the  plaintiff  was  not  en- 
titled to  an  account ;  but  he  admitted  that  there  might  be 
cases  where  the  Court  would  require  an  account,  though  the 
principal  point  in  the  bill  was  denied. 
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1814.  So  stands  the  rule  on  authority  ;  for  though  the  point  v  .is 

,^^-v-^^^  frequently  agitated  before  Lord  Eldon,  in  Doldtn  v.   Lord 
Methodist     Huntingfield ^  Favlder  V.  Siuart^20[iA  Shaw  v.  Ching,  (I  I  ft*. 

Efh. Church  283.  296.  303.)  he  expressed  no  opinion  on  the  point,  but 
JAquEs.  seems  studiously  to  have  avoided  it ;  and  I  should  infer  from 
the  argument  in  these  kiter  cases,  and  from  the  opinion  ex- 
pressed by  Cooper y  in  his  "  Treatise  of  P leading ^^^  that  the 
rule,  as  laid  down  by  Lord  Thurlow,  was  still  understood,  by 
the  profession,  to  be  the  general  rule,  subject,  however,  to 
exceptions  in  particular  cases,  such   as   that   before   Lord 

[  *  75  ]  *  Loughborough,  of  an  innocent  purchaser,  and  of  that  before 
Baron  Eyre,  of  a  denial  of  the  copartnership. 

There  is  nothing,  in  the  present  case,  that  seems  to  furnish 
any  peculiar  objection,  on  the  ground  of  hardship  or  injury, 
to  the  disclosure  called  for.  The  general  aspect  of  the  whole 
transaction  is  directly  otherwise ;  and  even  admitting  the 
deed  to  Cruger  might  not  be  valid  in  law,  on  account  of  some 
technical  objection  to  its  due  delivery,  yet,  as  the  defendant 
was  a  party  to  that  deed,  before  the  marriage,  and  it  was  in- 
tended to  provide  for  that  event,  and  was  retained  by  the 
wife,  during  her  life ;  and  that  she  executed  a  deed  to  her 
husband's  brother,  and  made  her  will,  both  of  which  were 
cases  provided  for  by  the  deed,  I  think  it  may  well  be  made 
a  question,  whether  that  deed  is  not,  at  least,  good  evidence 
of  the  agreement,  in  equity,  and  binding  on  the  defendant. 
The  case  of  Connel  v.  Buckle^  (2  P.  Wms.  242.)  would  seem 
to  warrant  such  a  conclusion.  If  the  party  will  put  himself 
upon  a  fact,  as  an  objection  to  the  call  for  further  discovery, 
it  ought,  at  least,  to  be  a  fact,  which,  if  true,  would  at  once  be 
a  clear,  decided  and  irresistible  bar  to  the  demand. 

I  do  not  consider  this  to  be  such  a  case,  and  this  objection 
to  the  exceptions  fails ;  but  the  benefit  of  every  objection  to 
the  relief,  sought  on  the  ground  of  the  non-delivery  of  the 
deed,  is  reserved  to  the  defendant  upon  the  hearing. 

The  mere  objection  to  a  further  discovery  is,  that  the  bill 
contains  no  special  interrogatories.  The  bill  contains  the 
grneral  interrogatory,  "  that  the  defendants  may  full  answer 
make  to  all  and  singular  the  premises,  fully  and  particularly, 
as  though  the  same  were  repeated,  and  they  specially  inter- 
rogated, paragraph  by  paragraph,  with  sums,  dates,  and  all 
attending  circumstances,  and  incidental  transactions."  The 
question,  then,  is,  whether  this  be  not  sufficient  to  call  for  a  full 
and  frank  disclosure  of  the  w^hole  subject  matter  of  the  bill ;  and 
I  apprehend  the  rule  on  this  subject  to  be,  that  it  is  sufficient 
to  make  this  general  requisition  on  the  defendant,  to  answer 

[  *  76  ]  the  contents  of  the  bill,  and  that  the  interrogating  ♦part  of  the 
bill,  by  a  repetition  of  the  several  matters,  is  not  necessary. 
The  defendant  is  bound  to  deny  or  admit  all  the  facts  stated  in 
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die  bill,  with  all  their  material  circumstances,  without  special        1814. 
iDterrogatories  for  that  purpose.  {Mitford^  44.     Cooper's  PL  k^^^^s^"-*^^ 
11,  12.)  They  are  only  useful  to  probe  more  effectually  the    Mkthodist 
conscience  of  the  party,  and  to  prevent  evasion  or  omission  ^^'^-^y^'^c'* 
as  to  circumstances  which  may  be  deemed  important ;  but  it      Jaqves. 
is  no  excuse  for  the  defendant,  in  avoiding  to  answer  fully 
to  the  subject  matter  of  the  bill,  that  there  were  no  special 
interrogatories  applicable  to  the  case.    Plain  sense,  and  a  good 
conscience,  will,  without  any  difficulty,  in  most  cases,  teach 
a  defendant  how  far  it  is  requisite  to  answer  to  the  contents 
of  the  bill,  and  to  meet  the  gravamen  alleged  ;  and  it  is  cer- 
tainly desirable  to  avoid,  if  possible,  the  expense  and  the 
prolixity  of  repeating,  in  the  same  bill,  every  material  fact.  It 
is  well  understood,  that  if  the  defendant  be  specially  interro- 
gated, it  can  only  be  to  the  facts  alleged  and  charged  in  the 
bill.     The  one  cannot  be  more  extensive  than  the  other. 

Having,  then,  cleared  this  case  of  the  technical  objections, 
which  were  raised  to  the  call  for  a  better  answer,  I  come  to 
the  exceptions  themselves,  and,  without  going  minutely  into 
the  consideration  of  the  several  exceptions,  1  think  the  an- 
swer essentially  defective.  The  charges  are  not  met  partic- 
ularly and  precisely.  The  defendant  speaks  in  a  general 
and  loose  manner,  and  evidently  does  not  give  the  best  in- 
formation in  his  power,  nor  sucb  a  full  and  particular  dis- 
covery as  the  nature  of  the  bill  requires.  The  rule  laid  down 
in  the  books  is,  that  the  defendant  must  answer  specifically  to 
the  specific  charges  in  the  bill,  and  give  the  best  account  he 
can,  so  as  to  enable  the  plaintiff,  if  he  calls  for  an  account, 
to  possess  materials  to  state  an  account.  (8  Vts.  193.) 
What  circumstances,  connected  with  the  facts  charged,  are 
material  and  proper  to  be  disclosed,  must  depend  upon  the 
nature  and  reason  of  the  case,  and  will,  generally,  be  easily 
ascertained  by  the  exercise  of  ordinary  sense  and  discretion. 
*The  detail  of  attending  circumstances  is  not  to  be  so  minute  [  *  "^^  J 
as  to  become  burdensome  and  oppressive,  nor  so  general  as 
to  withhold  any  information,  material  and  proper  for  the  case. 
The  good  sense  of  the  pleader,  and  the  nature  of  the  subject, 
must  determine  the  extent  and  application  of  the  rule. 

Under  these  impressions,  I  h^ve  compared  the  answer  with 

the  bill,  and  the  exceptions  with   the  answer,  and  in  my 

judgment,  they  are  all,  except  the  10th,  well  taken,  and  must 

be  allowed.     As  to  costs  on  exceptions,  they  are,  like  costs 

in  all  other  cases  in  this  Court,  subject  to  its  discretion,  and 

may  be  given  or  withheld,  according  to  the  exigency  of  tlie 

case,  or  they  may  be  Kft  to  abide  the  event  of  the  suit.     But 

the  general  rule  is,  that,  if  the  defendant  submits  to  the  ex- 

•«ption«,  the  plaintiflfhas  his  costs,  and  if  they  be  referred, 

tbe  phintifT  shall  have  the  costs  of  the  exc^eptions  allowed, 
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1814.  &nd  the  defendant  his  costs  of  the  exceptions  disallowed 

*-^^s/'-^w/  and  the  balance  struck  to  be  paid.  (I  Hchoales  fy  Lefroy 

Grekm  241.  2  Atk.  551.) 

WiicTER  Exceptions  allowed. 


(iREEN  and  others  against  Winter. 

An  appeal,  in  the  finat  instance,  stays  all  proceedings  in  this  Court,  on 
the  matter  appealed  from ;  and  if  the  defendant  wishes  to  |>rocee(l, 
notwithstanding  the  appeal,  he  must  apply  to  the  chancellor  for  leave; 
and  unless  the  Court  ot  Errors  be,  at  tfie  time,  actually  in  session,  and 
have  the  cause  before  them,  this  Court  must  exercise  its  discretion  as 
to  the  propriety  of  allowing  the  respondent  to  proceed. 

Where  an  account  was  ordered  to  be  taken  before  a  master,  on  the 
principles  laid  down  in  the  decree,  this  Court  refused  to  allow  the 
account  to  be  taken,  pending  the  appeal  from  that  decree;  nor  would 
it  direct  the  appellant  to  dehver  over  deeds,  6i.c.  relative  to  his  trusL 

June  28ih.  THE  petition  stated  the  previous  proceedings  in  this 
cause  from  the  filing  of  the  bill  to  the  decree,  in  May  last ; 
f  ♦  78  ]  f *Vide  S.  C.  ttnte,  p.  26.)  that  an  appeal  had  been  entered 
from  this  decretal  order,  which  the  master,  before  whom  the 
account  was  ordered  to  be  taken,  considered  as  suspending 
the  execution  of  that  order ;  that  the  defendant  was  directed 
to  pay  the  costs  in  the  several  cases  mentioned,  and  on  the 
dismissal  of  the  appeal,  heretofore  entered  by  the  defendant, 
the  whole  of  which  costs,  amounting  to  171  dollars  and  75 
cents,  were  unpaid,  and  the  defendant  .committed  for  a  con- 
tempt for  the  non-payment. 

The  petitioner  prayed  that  the  cause  might  proceed,  not- 
withstanding the  last  appeal ;  and  further,  that  the  defend- 
ant might  be  directed  to  execute  a  conveyance  of  the  trust 
estate,  mentioned  in  the  pleadings,  to  George  fV.  Murray y  the 
receiver ;  and  that  he  also  deliver  and  assign  over  all  the  pa- 
pers and  documents  relative  to  the  trust  estate,  particularly 
a  bond  and  mortgage  from  fVilliam  Green  to  the  executors 
of  J.  M.  Scotty  and  another  to  John  Jay,  and  two  bonds  and 
a  mortgage  to  J.  Ogden  and  wife,  and  P.  L.  Hoffman^  and, 
also,  a  note  and  mortgage  pledged  to  Ephraim  Hart, 

Pendletony  for  the  plaintiffs,  contended,  that  the  defendant 
could  not  be  heard,  until  he  purged  himself  from  the  con* 
tempt  by  paying  the  costs.  (9  i^cs.jun.  173.  1  Har.  Pr 
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163.)     The  mere  entry  of  an  appeal  was  not,  ipsofactOy  a       1814. 
Btay  of  proceedings  in  this  Court.     In  England,  it  was  set-  v..^-x^-^ 
tied,  that  an  appeal  to  the  house  of  lords  did  not,  of  course,       GnKKN 
stay  proceedings  in  the  Court  below.     It  was  matter  of  dis- 
cretion in  the  house  of  lords,  whether  the  appeal  should  have 
that  effect  or  not.     (9   Ves.  jun.  3W.     CoUes's  P.  C.  1.) 
By  the  sixth  rule  of  the  Court  for  the  Correction  of  Errors,  in 
cases  not  otherwise  provided  for,  the  practice,  on  appeals, 
is  conformable  to  that  of  the  house  of  lords  in  England.     (I 
Johns.  Cos,  507,  508.) 

From  some  orders  of  this  Court,  no  appeal  lies.  (9  Johns. 
Rep  443.  1  Atk.  295.)  The  appellant  ought  himself  to 
make  a  special  application  to  the'  Court  for  a  stay  of  proceed- 
ings, ^otherwise,  the  defendant  should  be  allowed  to  go  on.  [  *  79 
As  to  bills  of  review,  there  is  no  stay  of  proceedings,  unless 
tho  mischief  would  be  irreparable,  or  the  right  would  be  ex- 
tinguished at  law.  (Mitford's  Equ.  PL  80  Cooper's  Equ. 
PL  90.     12  Mod.  343.) 

So,  at  law,  on  a  writ  of  error  being  brought,  in  cases  out  of 
the  statute,  th3  Supreme  Court  has  a  discretion  in  deciding 
whether  the  writ  of  error  be  a  supersedeas.  (2  Term  Rep. 
79.     3  Term  Rep.  78,  79.) 

Harison  and  Baldwin,  contra,  insisted,  that  the  general 
rule  was,  that  if  a  party  applied  for  a  favor,  he  must  first 
purge  the  contempt,  before  he  could  obtain  it.  The  author- 
ities went  no  further.     The  defendant  is  not  in  that  situation. 

Besides,  a  default  in  paying  costs  is  no  bar  to  the  parties 
being  heard  on  a  totally  distinct  question. 

As  to  the  effect  of  an  appeal,  the  true  rule  4s,  that  an  ap- 
peal, prima  facte,  sta}«s  all  proceedings ;  and  the  defendant, 
before  the  Court  of  Appeals  is  in  session,  must  apply  to  the 
Court  below  for  leave,  if  he  wishes  to  proceed  in  the  case  at 
large,  or  in  some  particular  point.  The  Court  below  must, 
in  th«  first  instnnce,  exercise  its  judgment,  when  and  how  an 
appeal  does  stay  it^  proceedings ;  and  the  Court  above,  when 
the  cause  cornes  before  ^hem,  will  pronounce  definitively  on  it. 
It  is  true,  that  an  appeal  only  stays  proceedings  applicable 
to,  and  dependent  on,  the  matter  from  which  the  appeal  is 
made.  If  the  decree  should  be  reversed,  in  this  case,  the 
taking  of  an  account,  on  the  basis  of  that  decree,  would  be 
useless,  and«  of  course,  be  set  aside. 

The  second  part  of  the  plaintifTs  motion  affects  the  Hen 
of  the  defendant,  and  is  founded  on  the  basis  of  the  decree, 
and  ought  to  abide  the  event  of  the  appeal.  The  applica- 
tion is  premature. 

The  Chancellor.     This  application  brings  up  the  ques 
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1814.       ^^^^'  ^^^  f^  ^^  appeal  to  the  Court  above  suspends  the 

^^^•^v^^^  proceedings  in  this  Court. 

Greew  *The  rule  now  in  En^and  is,  that  an  appeal  does  not 

WiwTER      ^^^y  proceedings.     Lord  Eldon  frequently  declared  the  rule, 

r  *  QQ 1         and  he  said  it  had  been  adopted  in  the  house  of  lords,  that 

•■  •'         an  appeal  did  not  stay  proceedings  in  Chancery,  unless  by 

special  order  of  the  house.  (^fVarden,  Slc,  of  *SV.  Faults  v 
Morris,  9  Ves,  316.  Gwynn  v.  Lethbridgc,  14  Ves,  585.) 
He  said  he  considered  himself  as  acting,  in  that  case,  under 
the  authority  of  the  house  of  lords,  and  that,  if  the  rule  was 
wrong,  it  was  more  fit  for  the  house  of  lords  to  correct  it, 
than  that  he  should  act  against  precedent. 

How  long  this  has  been  the  estiblished  rule,  in  England^ 
does  not  appear.  In  one  of  the  late  cases,  the  counsel  (Mr. 
Mansfield)  snid,  the  received  opinion  was  otherwise,  until 
the  case  of  Thelluson  v.  Woodford^  in  1798;  and  we  are  led 
to  infer,  from  the  observation  of  Lord  Chancellor  Apsley^  in 
Pomfrets.  Smith,  {Wyatt's  Prac.  Reg.  35,  36.)  that  the 
practice,  on  appeal  to  the  house  of  lords,  was,  that  the  chan- 
cellor's jurisdiction  was  suspended  only  as  to  the  '^ alter 
appealed  from. 

There  are  difficulties  in  the  operation  of  any  gir^eral  rule, 
either  way.  To  proceed,  as  of  course,  in  the  cause,  pend- 
ing an  appeal,  might  lead  to  a  great  deal  of  useless  labor 
and  expense  to  the  parties,  and  sometimes  to  irreparable  mis- 
chief; and,  on  the  other  hand,  to  permit  the  proceedings  to 
be  stayed  in  every  case,  would,  as  Lord  Eldon  observed, 
render  a  chancery  suit  the  greatest  nuisance ;  for,  according 
to  that  doctrine,  if  a  petition  to  slay  proceedings  in  a  cause 
was  refused,  the  party  would  have  nothing  to  do  but  to  ap- 
.  peal  from  that  order,  and  thus  carry  his  point.  There  must, 
of  necessity,  exist  a  power  and  a  discretion  in  the  chancellor, 
as  a  like  power  exists  in  a  Court  of  law,  (2  Temiy  78.) 
to  determine,  in  the  first  instance,  upon  the  operation  of 
the  appeal;  as,  whether  it  be  brought  upon  an  order  from 
which  an  appeal  will  lie,  and  upon  what  J)oints,  and  to  what 
extent,  the  appeal  operates  as  a  stay  of  proceedings.  I  be- 
lieve the  practice  in  this  Court  has  always  been  according 

[  *  81  ]  *to  the  more  ancient  opinion  in  the  English  Chancery,  and 
the  appeal  has  been  considered  as  a  stay  of  proceedings; 
this  appears,  also,  to  have  been  the  understanding  of  this 
Court,  as  declared  in  the  35th,  36th  and  37th  rules  of  June, 
1806.  The  36th  rule  explicitly  declares,  that  an  appeal 
shall  prevent  the  issuing  of  process  upon  the  decree. 

My  conclusion  is,  that  an  appeal  does,  in  the  first  instance, 
stay  proceedings  on  the  point  appealed  from,  and  that  if  the 
party  wishes  to  proceed,  notwithstanding  the  appeal,  he 
must  make  application  to  the  chancellor  for  leave  to  pro- 
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ceed;  and,  uidcss  the  Court  of  Eirors  shoulJy  at  the  timCy  be       1814. 
actually  in  session,  and  in  possession  of  the  cause,  it  must  rest  -^^^^s^-^^^j 
in  the  discretion  of  this  Court  to  determine  whether  the  ap-       Grkek 
plication  ought  to  prevail.     The  difference,  then,  between      winter 
the  English  practice  and  ours,  is,  that  by  the  former  the 
plaintiff  must  apply  for  an  order  to  stay   the  proceedings ; 
but,  here,  the  defendant  must  apply  for  leave  to  proceed. 

To  come  to  the  particular  merits  of  this  application ;  the 
appeal  is  from  the  decretal  order  directing  an  account  to  be 
taken,  and  prescribing  the  rules  and  principles  by  which  the 
master  is  to  take  it.  This  direction  does,  in  fact,  involve 
the  merits  of  the  controversy  between  the  trustee  and  his 
ceituy  que  trusts ;  and  I  have  no  doubt  it  was  an  order  upon 
which  an  appeal  might  be  brought.  I  see  no  sufficient 
reason  why  the  master  should  proceed  to  take  an  account, 
pending  the  appeal ;  because  it  could  only  be  taken  upon 
the  principles  laid  down  by  the  Court ;  and  if  those  princi- 
ples are  not  correct,  the  whole  proceeding  before  the  mas- 
ter would  fall  to  the  ground.  I  do  not  perceive  any  neces- 
sity, in  this  case,  for  taking  such  a  step,  de  bene  esse.  The 
same  observation  will  apply  to  the  other  branch  of  the 
application,  wiiich  was  for  a  rule  on  the  defendant  to  exe- 
cute a  conveyance  of  the  trust  estate,  and  to  deliver  all  the 
attending  documents,  to  the  receiver.  Until  the  claims  of 
the  defendant  are  adjusted,  he  ought  not  to  be  *compelled  [  *  82 
to  part  with  his  means  of  indemnity,  and  with  the  lien  which 
the  law  has  given  him.  There  is  no  urgent  necessity  for 
this,  since  the  defendant  is  disabled  from  intermeddling  with 
the  estate,  and  a  receiver  is  appointed  and  authorized  to  col- 
lect the  rents  and  moneys  as  they  arise  or  become  due.  It 
is  advisable  to  let  the  object  of  this  application  rest,  and 
abide  the  event  of  the  appeal. 

The  applications  for  leave  to  proceed,  and  for  an  order  on 
the  trustee  to  convey,  are,  consequently,  denied,  with  costs. 
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1814. 


Gray 

V. 

Thompson. 


Gray   against  Thompson. 

Where  an  ass  ^ee  of  proper^,  id  trust,  for  tlie  benefit  of  the  creditors 
of  the  at»i|riior,  having  received  the  proceeds  of  the  property  in  1801, 
neglected,  for  many  years,  to  distribute  the  fund  among  the  creditors, 
pursuant  to  his  trust,  he  was  decreed  to  pay  ttte  amount,  with  interest, 
from  the  time  he  received  the  money,  and  aJl  the  costs  of  the  suit 
brought  by  the  creditors. 

juneZd.  THE  bill,  in  this  cause,  which  was  filed  in   1803,  stated, 

that  Edward  Creighton  and  James  Plaine,  partners  in  trade, 
were  indebted,  in  1798,  and  afterwards,  to  the  plaintiff,  in 
the  sum  of  213  dollars.  P/crtnediedin  1798,  and  Creighton, 
the  surviving  partner,  being  desirous  to  pay  the  debt  due  to 
the  plaintiff^  and  other  debts,  put  into  the  hands  of  the  de- 
fendant a  bill  of  exchange,  and  goods,  wares  and  merchan- 
dises, to  pay  certain  creditors  of  Creighton  and  Hlaine,  and 
among  them  the  plaintiff.  Creighton,  afterwards,  went  to 
New- Orleans,  where  he  died.  The  bill  charged,  that  the 
defendant  had  received  the  money  on  the  bill  of  exchange, 
and  the  proceeds  of  the  goods  so  placed  in  his  hands,  but 
refused  to  account  for  the  same.  The  plainlifT  prayed  a 
discovery  of  the  amount  in  the  hands  of  the  defendant, 
and  that  he  should  account  therefor,  or  for  so  much  as 
[  •  83  *was  sufficient  to  pay  the  principal  and  interest  due  to  the 

plaintiff. 

The  bill  was  filed,  as  well  in  behalf  of  the  plaintifT,  as  such 
other  of  the  creditors  of  Creighton  and  Plaine  as  should 
come  in  and  contribute  to  the  expense  of  the  suit.  Thomp- 
son, in  his  answer,  admitted,  that  he  received  of  Creighton 
an  assignment  of  the  proceeds  of  certain  goods,  shipped  by 
Creighton  and  Plaine  to  Savannah  ;  and  that,  after  muc  h 
difficulty,  he  received  the  proceeds,  and  also  a  bill  for  100 
pounds  S'terling  ;  that,  at  the  time  he  received  the  assign- 
ment, he  gave  a  receipt  to  Creighton,  promising  to  distrib- 
ute the  fund  between  the  other  creditors  of  Creighton  and 
Plaine,  named  in  the  receipt,  and  himself,  but  that  he  had 
no  recollection  or  knowledge  of  the  names  nf  the  said  cred- 
itors, nor  of  the  amount  of  their  several  debts,  not  having 
retained  a  copy  of  the  receipt,  nor  supposing  that  Creighton 
was  about  to  leave  the  city  oi New-York,  where  all  the  par- 
ties resided ;  that,  in  fact,  Creighton  soon  after  went  to 
New-Orleans,  where  he  had  since  resided,  and  the  defend- 
ant had  written  to  him  several  times,  requesting  of  him  a 
copy  of  the  receipt,  or  directions  how  to  distribute  the  fund, 
but  had  never  heard  from  him ;  and  the  defendant  pro- 
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fessed  a  readiness  to  distribute  the  fund,  whenever  he  was        1814 
informed  of  the  names  of  the  creditors,  and  of  the  amount  s„^-s,^-^^' 
of  their  respective  debts.  Gray 

The  assignment  of  the  goods  to  the  defendant,  by  Creigh-  tbommoh. 
toriy  was  proved  by  a  witness  who  was  a  clerk  to  the  defend- 
ant at  the  time,  and  who  entered  the  goods  in  the  books  of 
the  defendant,  to  the  credit  of  the  estate  of  Crcighton  and 
F/ainc ;  and  there  being  a  deficiency  of  about  400  dollars, 
of  the  full  amount  due  to  their  creditors.  Crcighton  drew  a 
bill  of  exchange  on  Elinburgh,  in  favor  of  the  defendant, 
for  100  pounds  sterling,  dated  the  10th  of  Ju/y,  1799,  at 
sixty  days'  sight,  which  had  been  duly  honored  and  paid, 
and  was  passed,  also,  in  the  books  of  the  defendant,  to  the 
credit  of  the  same  fund  ;  that  in  December,  1801,  *after  the  [  *  84  ( 
witness  had  left  the  service  of  the  defendant,  he  was  request- 
ed, by  him,  to  assist  in  making  out  a  distribution  of  the 
fund  among  the  creditors  of  Creighton  and  Plaine,  as  it 
was  then  ready  to  be  distributed ;  but  the  witness,  being 
then  about  to  leave  the  city,  did  not  attend  to  the  defendant's 
request. 

The  master's  report  stated,  that  the  amount  of  the  trust 
property  in  the  hands  of  the  defendant,  in  Jult/y  1799,  was 
1,63*2  dollars  and  71  cents,  and  that,  the  debt  due  from 
Creightomnd  Plaine  to  the  plaintiff  was,  on  the  llthiMarcA, 
1799,  213  dollars  and  84  cents. 

BoyrJ,  for  the  defendant,  contended,  that,  being  an  inno- 
cent trustee,  the  defendant  was  not  chargeable  with  interest 
or  costs,  but  merely  for  the  amount  of  the  plaintifTs  debt 
He  cited  1  Veni.  110.  1  Ves,  jun,  452.  Free,  in  Chan. 
254. 

Harison  and  Wilkins,  contra,  insisted,  that  the  defendant 
had  been  guilty  of  gross  negligence ;  having  received  the  prop- 
erty, in  1799,  and  had  been  in  cash  for  the  amount  since 
1801 ,  without  having  made  any  distribution  of  the  fund  ;  and 
that  he  ought,  therefore,  to  pay  interest  and  costs.  They 
cited  I  Vern,  196.  2  Vem.  548.  1  Bro.  Ch.  Cas.  362. 
375.334,385.     \0  Mod.  21. 

The   Chancellor.     The   defendant   received    the    trust 

fund  as  early  as  July,  1799,  and  a  list  of  the  creditors,  of 

H'hom  the  plaintiff  was  one,  and  he  promised  to  distribute 

the  fund  among  the  creditors,  according  to  a  list  of  them, 

Earned  in  a  receipt  which  he  gave  to  Creighton.     He  has 

^Kft  done  it,  and  the  plaintiff  filed  his  bill  in  April,  1803. 

T^he  defendant  renders  no  sufficient  excuse  for  not  distrib- 

^tinj2^  this  fund.     He  appears  to  have  been  guiltv  of  negli- 
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1814.  gencc  and  he  does  not  show  what  he  did  with  the  fund  in 
s^^'-sy-'^t^  the  m*?an  time.  The  presumption  is,  that  he  appropriated 
Travis  *it  to  lis  own  use.  He  is  justly  chargeable  with  interest^  on 
the  fund,  from  the  time  it  was  converted  into  cash,  and  with 
the  costs  of  suit.  This  is  the  rule  of  the  Court  in  the  case 
of  a  negligent  trustee,  and  the  cases  which  were  cited  by  the 
plaintiff's  counsel,  particularly  the  one  of  Treves  v.  Tatm- 
shendy  in  1  Bro.  384,  385.  are  to  this  point.  Let  tlie  decree 
be  so  entered  accordingly. 


Wateiu 

[*85] 


Jacob  Travis  and  others  against  Waters. 

A  decree,  on  a  bill  for  a  specific  performance,  on  the  coming  in  of  the 
master's  report,  as  to  the  quantity  of  land  to  be  couveved  and  the 
payments  made,  directing  the  balance  due  to  be  paid,  and  the  convey- 
ance to  be  executed,  is  ajinal  decree. 

If  a  Jinal  decree  is  silent  as  to  costSy  they  are  lost,  and  cannot  afterward* 
be  ordered  to  be  paid,  unless,  on  a  rehearing,  the  decree  has  been 
opened  for  that  purpose. 

If  a  party  dies  before  costs  are  decreed,  they  are  lost;  the  general  rule 
l)eing,  that  the  costs  die  with  the  person:  but  if  costs  have  l»een  de- 
creed, and  >lhe  party  dies  before  they  are  tcuced^  they  may  be  recovered 
by  his  personal  representatives,  on  a  bill  of  revivor ;  but  to  obtain  the 
costs,  the  executors,  or  personal  representatives,  must  be  before  the 
Court,  expressly  in  their  character,  as  such  ;  for  if  the  bill  of  revivor 
states  the  plaintiffs  to  be  the  heirs  and  devisees  of  the  party  deceasrd, 
though  some  of  them,  in  fact,  are  executors,  yet  they  cau  ouly  ha 
known  in  their  former  character,  and  not  as  executors. 

July  6th.  THE  original  bill,  in  this  cause,  was  filed,  in  1802,  in  the 

name  of  Ezekiel  Travisy  for  a  specific  performance  of  a 
contract  for  the  sale  of  land,  and  for  an  account.  It  staled, 
among  other  things,  that  the  plaintiff  took  possession  under 
the  agreement,  and  made  several  payments ;  and  that  the  de- 
fendant had  since  commenced  an  action  of  ejectment,  to  re- 
cover possession  of  the  premises,  and  had  obtained  a  verdict 
at  law.  The  cause  was  put  at  issue,  and  much  contradic- 
tory testimony  given,  respecting  the  alleged  payments,  and 
[  *  86  ]  *a  feigned  issue  was  awarded  to  ascertain  the  fact  of  certain 
payments,  and  a  erdict  was  thereupon  found  for  the  plain- 
tiff. In  October  1808,  this  Court  decreed  a  conveyance  of 
part  of  the  premi^ies,  and  directed  a  master  to  take  an  ac- 
count of  the  quantity  to  be  conveyed,  and  of  the  payments, 
and  to  ascertain  the  balance  due,  if  any,  to  the  defendant ; 
that  the  same  be  paid,  and  that  the  conveyance  thereupon 
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RiggSi  contra,  contended  ,    1.  That  the  decree  of  Octo* 

(a)  Vide  9  Jahu.R^.  450. 
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he  made  ;  and  the  question  of  costs  was  reserved  until  the        1S14. 
coming  in  of  the  master's  report.     From  this  decree  there  ^^^-v^-^ 
was  an  appeal  to  the  Court  ol*  Errors,  and  the  decree  was  af-      Travis 
finned,  {a)     The  original  plaintiff,  afterwards,  died,  (13th 
of  August y    1812,)    and   the  suit  was  revived  in  favor   of 
the  present  plaintiffs,  who  are  the  heirs  and  devisees   of 
Ezekiel  Travis ;   and    two   of  them  executors  of  his   last 
will.      By  a  decretal   order   of   the   23d   January,    1813, 
the  suit  was  ordered  to  stand  revived,  and  the  master,  as 
before,  was  directed  to  take  an  account,  and  the  balance, 
if  any,  to  be  paid,  and  the  conveyance  to  be  executed ;  and 
that  further  directions  be  reserved  until  the  coming  in  of 
the  report. 

The  master  made  his  report,  in  May  following,  which  was 
confirmed ;  a  small  balance  was  reported  to  be  due  to  the 
defendant,  on  the  tender  of  which,  with  the  interest,  a  con- 
veyance was  ordered,  by  a  decree  of  the  3 1st  of  May,  1813. 
This  decree  being  silent  as  to  costs,  an  application  was  made, 
in  Ssptember,  for  costs,  and,  on  the  8th  October,  costs  were 
decreed,  by  the  late  chancellor,  including,  as  well  the  costs 
of  the  original  suit  as  of  this  suit,  and  of  the  ejectment  suit, 
as  well  as  of  the  feigned  issues  tried  at  law. 

In  May  last,  a  rehearing  was  ordered  upon  the  question  of 
costs. 

Henry,  for  the  plaintiffs.     1.  To  show  that  costs  follow 
the  justice  of  the  demand,  in  equity,  as  well  as  at  law,  he 
•cited  Roberts  v.  Kniffer,  2  AtTc.  112.     Blackburn  v.  Greg-         ^  *  87 
son,  1  Bro.  C.  C.  424, 425. 

2.  He  contended,  that  the  decree  of  the  18th  of  October, 
1808,  was  a  final  decree,  reserving  only  the  question  of 
costs. 

3.  He  insisted  that  the  rule  that  costs  die  with  the  per- 
son, if  applicable  to  the  plaintiff  on  a  bill  of  revivor,  is  appli- 
cable only  where  there  is  a  decree  for  costs  alone  ;  not  where 
there  is  also  a  duty  decreed  to  be  performed.  (2  Ves.  580. 
3  Atk.  772.) 

4.  As  to  any  objection  that  the  personal  representatives 
o{  Ezekiel  Trains  Bxe  not  before  the  Court,  that  is  matter 
of  form,  and  is  a  reason  for  letting  the  cause  stand  over, 
until  they  are  technically  made  parties,  as  executors.  But  it 
<n  expressly  alleged  in  the  bill,  that  two  of  the  plaintiffs  are  the 

executors  of  Ezekiel  Travis,  though  it  is  not  alleged  that 
they  proved  the  will. 
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1814.  *^^  1803,  was  interlocutory,  and  that  of  the  Slst  of  May^ 
1813,  the  final  decree,  in  the  cause  ;  and  that  being  silent  a& 
to  costs,  they  are  gone.  So,  if  interest  is  not  reserved  by 
the  decree,  the  Court  cannot  give  it.  {Hale  v.  Greenbank, 
Dickens's  Rep.  370.) 

2.  As  Ezekiel  Travis  died  before  any  decree  for  costs  was 
made  in  his  favor,  they  are  lost,  as  costs  could  not  be  de- 
creed after  his  death.  It  is  a  general  rule  that,  if  costs  arc 
not  taxed,  they  (iie  with  the  party.  {Kemp  v.  Mackrelly  2 
Ves.  580.     3  Ves.jun.  195.) 

3.  But  if  the  costs  are  recoverable,  the  parties  entitled  to 
those  costs,  which  accrued  during  the  lifetime  of  Ezekiel 
Travis,  are  not  before  the  Court.  They  are  recoverable 
by  the  executors  only,  not  by  the  heirs  and  devisees :  and 
the  plaintiffs  are  not  before  the  Court  in  the  character  of  ex- 
ecutors. (3  Johns.  Rep,  543.  1  Dickens's  Rep.  16.  2 
Dickens,  768.) 

[  ♦  88  ]  •4.  But  if  the  executors  were  properly  before  the  Court, 

they  could  not  recover  the  costs,  for  the  reasons  already  al- 
leged; so  that  there  can  be  no  reason  for  staying  the  pro- 
ceedings until  they  should  appear  as  executors. 

5.  On  no  principle  whatever  ought  the  costs  of  the  eject- 
ment to  be  recovered ;  as  the  defendant  put  the  plaintitf  to  m 
unnecessary  costs,  by  defending  the  suit  on  the  grounds  whicL             ^ 
could  not  be  supported. 

The  Chanc elisor.     The  first  objection  to  the  decree  of  ^ 

the  8th  of  October,  1813,  for  costs,  was,  that  the  question  o\  ^*\ 

costs  was  not  reserved  in  the  decree  of  the  31st  of  May  pre-  — -- 
ceding,  and  that  as  the  decree  was  silent  as  to  costs,  and  wa*  "S,^ 
a  final  decree,  they  were  gone  or  waived,  and  could  not  af  -^^* 
terwards  be  awarded,  unless  on  application  for  a  rehearing  .  S 
and  for  opening  the  decree,  which  was  not  attempted. 

I  have  no  doubt  that  the  decree  of  May,  1813,  is  to  Ik?  ^^^^c 
regarded  as  the  final  decree  in  the  cause.  It  was  made  upon  •'^  ^r 
the  comin^T  in  of  the  master's  report,  ascertaining  the  land?  •&  5  ^^• 
to  be  conveyed,  and  the  balance  to  be  previously  paid,  h  M  I  I 
was  the  final  end  and  closing  of  the  controversy,  and  was  »*^^vi 
analogous  to  a  final,  as  contradistinguished  from  an  inter — "»  ^=^' 
locutory,  judgment  at  law.  The  decree  of  October,  1808  ^r<^\ 
cannot  be  so  regarded,  for  though  the  right  to  a  s|^ecificr:>^^  ^ 
performance  was  declared  generally,  yet  the  extent  of  thalf  ^-^  *  *- 
right,  and  the  conditions  upon  which  it  was  to  depend,  wereh>-»  *-**• 
not  ascertained.  The  plain  reason  of  the  thing,  the  obvious  m^m^^:^^ 
meaning  of  the  term,  md  the  definitions  in   the  bm)ks  oft^^^     ^ 

Sractice,  all  concur  to  9how  that  the  decree  of  the  31st  ofl  ^^^^    ^ 
lay,    1813,  and   no*    the  decree  of  the  27th  of  Octobef  '^'=^^^' 
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1808,  was  the  final  decree  in  the  cause.     (1  liar,   Prac,        |gj4 
622.)  v^#-v^-w. 

Being  a  final  decree,  and  being  silent  as  to  costs,  they       Travis 
were  undoubtedly  lost ;  as  much  so  as  if  they  were  omitted      w  ^*  ^ 
to  be  awarded,  and  incorporated  in  a  final  judgment  at  law. 
This  is  the  settled  rule  ;  and  Lord  Northiiigton,  in  the  case 
of  Hcrh  V.  Greenbank,  (I  Dickensy  370.)   said,  that  even 
•interest  is  lost,  unless  it  be  reserved  by  the  decree  on  hear-  [*89] 

ing  the  cause  on  the  coming  in  of  the  master's  report. 

2.  But  even  if  this  technical  objection  did  not  exist,  it  is 
contended,  that  as  Ezekiel  TravU  died  as  late  as  the  13th 
of  August,  1612,  but  before  any  decree  of  costs  was  made, 
the  right  to  costs  became  extinct  by  his  death  ;  and  the  rule, 
at  law  and  equity,  is  said  to  be  the  same  in  such  cases,  and 
that  the  costs  die  with  the  person.  {Lhyd  v.  Fowis/Dick- 
ens,  16.  2  Ves.  580.  and  461.  White  v.  Hay  ward.  Hall 
V.  Smthy  1  JBro.  438.) 

I  have  examined  the  books  on  this  point,  and  have  not 
met  with  a  case  allowing  costs,  under  such  circumstances, 
to  the  representatives  of  the  party.  The  general  rule  is  even 
more  rigorous  than  this,  for  if  the  party  die  before  costs  be 
taxed,  though  they  be  decreed,  thev  are  gone.  (2  Ves. 
461.)  Lord  Hardwicke,in  Kemp  \.  Mackrell,  (2  Ves.  580. 
3  Atk.  811.  S.C.)  said,  that  this  was  a  hard  rule,  as  it  turned 
on  the  distinction,  whether  the  costs  were  taxed  or  not,  and 
the  right  was  as  certain  before  taxation  as  after ;  and  accord- 
ingly in  Morgan  v.  Scudamore,  (3  Ves,jun.  195.)  the  chan- 
cellor established  the  rule,  that  where  the  plaintiff  dies  after 
a  decree  for  costs,  and  before  taxation,  they  may  be  recov- 
ered by  his  representatives,  by  a  decree  for  revivor.  The 
sime  principle  had  been  admitted  and  acted  upon  by  Lord 
Hardwicke,  in  Blower  v.  Morrets,  (3  Aik.  772.)  The  only 
point,  in  all  these  cases,  was,  whether  costs  already  decreed, 
but  not  taxed  before  the  death  of  the  party,  were  recover- 
able ;  but  the  question  is  not  so  much  as  agitated  any  where, 
whether  there  be  any  ground  for  a  claim  for  costs  if  the  party 
die  before  they  have  even  been  decreed  or  considered. 

3.  This  objection,  therefore,  is  derisive  as  to  the  costs 
that  had  accrued  in  the  lifetime  of  Ezekiel  Travis:  But  if 
this  difficulty  was  not  in  the  way,  there  would  still  be  another 
and  a  third  difficulty  to  be  surmounted,  and  that  is,  that  the 
personal   representatives  of  Ezekiel   Travis,    who,  if  any, 

would  have  *been  the  persons  entitled  to  these  costs,  are  not  [  ♦  90 
before  the  Court.  The  bill  of  revivor  is  by  the  heirs  and 
devisees,  in  t  le  capacity  of  heirs  and  devisees  ;  and  although 
two  out  of  the  ten  plaintiffs  are  stated  in  the  bill  of  revivor 
to  be  executors  of  Travis,  yet  they  are  not  alleged  *to  have 
proved  t.he  will,  or  to  have  takon  upon  themselves  the  trust,  nor 
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1814.  '^^^®  ^^^y  revived  the  suit  in  that  capacity  ;  and  we  can  onK 
v^^^-.^^-^^  know  tliem  in  the  character  in  which  they  appear  before  llic 
Travis  Court.  (2  Dickens,  768.  3  Johns.  Rep.  552.) 
Waters.  ^^^  these  reasons,  and  upon  either  of  the  grounds  I  have 
suggested,  I  am  of  opinion  that  the  plaintiffs  are  not  entitled 
to  a  decree  for  the  costs  that  had  accrued  in  the  lifetime  of 
Ezekiel  Travis^  and,  for  the  reason  first  mentioned,  they  are 
not  entitled  to  the  costs  that  have  accrued  since.  Upon  a 
view  of  the  whole  merits  of  this  controversy,  I  do  not  think 
there  is  any  cause  to  regret  the  application  and  operation 
of  the  general  rule.  The  parties  to  the  original  contract, 
and  which  was  the  source  of  all  this  long  and  expensive  liti 
gation,  were  both  in  default,  in  slumbering  for  many  years 
over  the  non-execution  of  the  contract,  and  not  calling  for 
its  pYompt  performance,  nor  doing  all  that  was  incunobent 
on  each  party  respectively  to  do,  to  entitle  him  to  a  fulfil- 
ment. The  tendency  of  such  delays,  is  always  to  obscure 
the  truth  and  certainty  of  transactions,  and  to  render  the 
performance  doubtful  and  difficult.  It  is  consonant  to  the 
dictates  of  justice  and  good  policy,  that  each  party  should 
be  made  to  feel  the  inconvenience  of  such  neglect,  de- 
faults and  delay,  by  being  subjected  to  the  payment  of  his 
own  costs  ;  and  this  has  frequently  been  the  course  of  the 
Court  in  such  cases.  (Radcliffe  v.  Warrington,  12  Fes.  335. . 
Wynne  v.  Morgan,  1  Ves.  202.) 

Costs  denied,  (a.) 

(a)  Affirmed,  on  appeal,  March  27th,  1815,  ride  12  JoknM,  Rep.  600 
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*SiMPSON  agaimt  J.  Hart. 


Simpson 

V. 

Hart. 


JudgmeDts,  not  only  in  the  same  Court,  but  in  different  Courts,  may  be 
«ef  off  a^nsr  each  other,  at  law ;  and  tiie  powers  of  Courts  of  law, 
in  allowing  such  set-off,  does  not  depend  u|K)n  statute,  but  on  the 
general  jurisdiction  of  the  Court  over  its  suitors. 

Where  a  party  anplieil,  in  the  first  instance,  to  a  Court  of  law,  to  allow 
the  set-off,  and  that  Court,  afler  a  full  consideration  of  all  the  circum- 
stances of  the  case,  refused  to  allow  it,  this  Court  refused  to  sustain 
a  bill  filed  for  an  injunction  and  a  set-off! 

A  decision  of  a  Court  of  competent  jurisdiction,  being  ns  JudicatcL,  is 
conclusive  and  binding  on  all  other  Courts  of  concurrent  jurisdiction. 

THE  bill  stated,  that  the  plaintifT  recovered  judgment  in  July  lath. 
the  Mayor's  Court  of  the  city  of  New-York,  in  December j 
1S13,  against  the  defendant  and  £.  Hart,  for  4,585  dollars 
cuid  43  cents  damages,  for  certain  assaults  and  batteries; 
that,  afterwards,  in  the  same  term,  the  defendant,  J.  Hart, 
•recovered  judgment  against  the  plaintiff  for  500  dollars 
«jamages  for  certain  assaults  and  batteries ;  thst  on  the  Sth 
^>f  January  last,  the  plaintiff  obtained  an  order  to  stay  pro- 
ceedings in  the  said  causes,  and  applied,  on  due  notice,  to 
t:he  Mayor's  Court  to  have  the  damages  in  the  last-men- 
tiioned  cause  deducted  from  the  damages  recovered  in  the 
first  cause,  on  an  affidavit,  stating  the  existence  of  several 
Vinsatisfied  judgments  against  the  defendant,  prior  in  date 
to  the  judgment  obtained  by  the  plaintiff  against  him 
«4nd  jE.  Harty  on  one  of  which  the  execution  was  returned 
^^u/Ja  bona ;  that  the  motion  to  the  Mayor's  Court,  to  allow 
rhe  deduction  by  way  of  set-off,  was  denied;  that  several 
vinsatisfied  judgments,  against  E.  Hart,  now  exist,  prior  in 
date  to  that  of  the  plaintiff,  and  that  the  present  defendant 
is  now  in  prison  on  a  ca.  sa.  The  plaintiff  prayed  for  an 
i  njunction,  to  stay  proceedings  in  the  cause  of  the  defendant 
^tirainst  him  ;  (which  was  granted;)  and  that  so  much  of  his 
i  udsment  might  be  set  off  against  the  defendant's  judgment. 

*The  answer  admitted  the  sub«;tance  of  the  facts  stated  in  [  *  92  J 
^he  bill,  and  added,  that  the  recorder,  on  the  motion  for  a 
j^-e^-o^in  the  Mayor's  Court,  with  a  full  knowledge  of  all  the 
^a'^ts  that  appeared  in  evidence  on  the  trial,  and  after  con- 
sidering all  the  legal  and  equitable  reasons  arising  out  of  the 
^czase,  denied  the  motion.  The  defendant  admitted  the  judg- 
^-nents  against  him,  as  alleged,  and  that  he  was  in  prison  ;  and 
^  hat  judgments  were  existing,  as  alleged,  against  E.Hart, 
1-iifl  father,  but  said  that  they  had  been  entirely,  or  in  great 
part,  paid  off;  and  that  he  did  not  believe  that   E.  Hart 
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1814  WilJcinSy  for  the  defendant,  now  moved  to  dissolve  the 

^,^^-s^^-^^  injunction  staying  the  defendant's   execution  at  law.     He 
.Siiip*>5      cited  2  Black.  Rep.  869. 

V. 

Hamt 

T  A,  Emmet,  Colden,  and  Rikery  contra.  They  con- 
tended that  the  bill  set  out  facts  not  before  the  Court  below, 
viz.  the  insolvency  of  the  defendants ;  that  the  decision  in 
the  Court  below  was  not,  therefore,  in  the  legal  and  techni- 
cal sense,  res  judicata.  If  the  plaintiff  had  no  remedy  in  this 
Court,  the  decision  of  the  Court  below  would  be  conclusive, 
and  without  appeal.  Now,  it  would  be  dangerous  end  op- 
pressive to  permit  every  county  Court  to  exercise  equitable 
powers,  in  matters  of  set-off,  without  appeal.  A  summary 
decision  on  a  motion,  in  this  way,  was  not  that  res  judicati 
which  could  be  pleaded  in  bar.  They  cited  2  Wash.  Rep, 
36.255.260.  Free,  in  Ch.  ^3.  Vent,  351,  352.  1  Ves 
323.  326.  13  Ves.  180.  2  Vem.  146,  147.  2  Esp.  Rep 
627.  3  Bl.  Com.  388.  1  Burr.  394.  2  Atk.  603.  Cooper'i 
Eq.  PI.  267.  269.  5  Ves.  610.  614,  615,  616,  617, 
Caines's  Rep.  40—51.  56.  7  Term  Rtp.  455.  7  Fef— 
14,  15.  19.  21.  Finch's  Rep.  472.  Vaulx  v.  Sherry  anSm 
others. 

Harison,  in  reply,  contended,  that  Courts  of  common  lair' 
exercised  the  equitable  power  of  setting  off  judgments,  lon^ 

[♦93]  ♦before  the  statutes,  and  before  our  revolution.     It  was  a 

power  inherent  in  the  Courts  of  law,  from  the  reason  and 
justice  of  the  thing.  The  qase  of  Vauh  v.  Sherry,  was 
anomalous,  and  the  cases  cited  from  Virginia,  consider  il 
as  founded  on  a  refusal  of  justice  at  law.  There  is  no  pre- 
cedent for  such  a  power  in  a  Court  of  chancery,  as  is  now 
claimed.  Anciently,  it  is  true,  thtre  were  instances  of  a 
Court  of  chancery  relieving  against  an  oppressive  verdict ; 
but  that  practice  ceased  as  soon  as  Courts  of  law  became 
more  liberal  in  granting  new  trials.  Courts  of  chancery 
now  refuse  to  interfere,  because  the  parties  have  complete 
remedy  at  law. 

If  the  plaintiff  had  applied  to  this  Court,  in  the  first  in- 
stance, his  bill  would  have  been  sustained  ;  but  he  elected 
a  Court  of  law,  and,  having  made  his  election,  he  must  be 
bound  by  the  judgment  of  that  Court.  There  is  no  new 
equity  in  this  case,  (I  Johns.  Cas.  436.)  In  Ijechmere  v. 
Hawkins,  (2  Esp.  Cas.  627.)  Lord  Kenyon  meant  no  more 
than  that,  if  the  party  could  not  be  relieved  in  a  Court  of 
law,  he  might  seek  relief  in  a  Court  of  equity.  So,  in  the 
present  case,  if  the  recorder  had  refused  the  application,  as 
not  within  the  jurisdiction  of  the  Mayor's  Court,  the  party 
might  apply  here 
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The  Chancellor.     This  is  a  motion  to  dissolve  the  in-        1814. 
junction,  and  it    necessarily   involves  the    consideration  of  s^^^s/^^,^ 
the  main  question  arising  upon  the  pleadings,  viz.  whether,      Simpsoh 
after  the  decisim  in  the  Mayor's  Court,  disallowing  the  set-       hart. 
olT,  this  Court  ought  now  to  interfere,  and  direct  the  judg- 
ment obtained  by  the  defendant  to  be  deducted  from  the 
amount  of  the  judgment  obtained  by  the  plaintiff  against 
rhe  cieLndant  and  his  father,  Eph-aim  Hart, 

It  is  admitted  that  the  question  of  the  set  off  was  raised 
in  the  Mayor's  Court,  upon  the  motion  of  the  plaintiff,  and 
that,  ujmn  a  consideration  "  of  all   the  legal  and  equitable 
reasons"  arising  out  of  the  case,  thq  motion  was  denied. 
•There  are  no  additional  facts  stated  in  the  bill,  and  con-         [*94  ] 
fessed  by  the  answer,  which  can  materially  affect  the  merits 
of  the  question.    The  prior  judgments  against  Ephraim  Hart, 
^'cre  not  shown  on  the  apphcation  in  the  Mayor's  Court, 
though  the  party  had  it  in  his  power  to  have  done  it ;  but 
the   existence  of  these  judgments,  when  shown,  does  not 
afford  any  new   and   distinct   ground  for  equitable   relief, 
since  they  only  form  an  additional  item  of  testimony,  going 
to  the  same  point  with  that  before  introduced,  and  which 
was  the  insecurity  of  the  plaintiffs  debt.     We  have  then, 
here,  the  same  question,  resting  on  the  same  principles,  as 
the  one  considered  and  decided  in  the  Mayor's  Court ;  and 
It  is  certain  that  the  Mayor's  Court  had  competent  jurisdic- 
tion over  it. 

In  Barker  v.  Braham,  (2  Black.  Rep.  869.)  decided  some 
time  before  our  revolution,  the  English  Court  of  C.  B.  per- 
mitted a  judgment  of  the  K.  B.  to  set  off  against  a  judg- 
ment in  the  C.  B.  so  as  tf>  narrow  the  execution  to  the  bal- 
ance. That  case  admitted  and  sanctioned  the  equitable 
anl  salutary  jurisdiction  of  the  Courts  of  common  law,  in 
cases  beyond  the  letter  of  the  statutes  of  2  &  8  G.  II.  Sub- 
seqtient  cases,  in  the  English  Courts,  have  confirmed  this 
doctrine,  and  carried  it  into  effect.  It  has  been  observed, 
that  the  power  of  setting  off  judgments,  not  only  of  the  same, 
•ut  of  different  Courts,  did  not  depend  upon  the  statutes  of 
.<ct-off,  but  upon  the  general  jurisdiction  of  the  Court  over 
its  suitors,  and  that  it  was  an  equitable  Jurisdiction,  and 
frequently  exercised.  {Montagu  on  Set-offs,  6.  Mitchill  v. 
0/dJield,4  Term,  12:3.  Glaister  v.  Hewer,  8  Term,  69.) 
The  same  principle  has  been  oflen  recognized,  and  acted 
upon,  by  the  Supreme  Court  of  this  state.  (3  Cnines,  190. 
I  Johns.  Rep,  144.  3  Johns.  Rep.  247.)  It  is  very  clear, 
then,  from  these  authorities,  that  the  Mayor's  Court  had  a 
full,  established,  and  rightful  cognizance  of  the  relief  sought 
by  the  present  bill,  and  it  must  have  been  exercised accord- 
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1814.       *"g  *^  ^^^  impression  which  that  Court  received  of  thi    jus- 

v^^-x.^^-^^^  lice  and  equity  of  the  case. 
S1MF805  *The  plaintiff  elected  to  seek  his  relief  in  the  Mayor's 

^^^^        Court,  upon  the  very  point  now  raised  by  the  bill.     He  had 

r  *  95  1  '^^^  choice,  whether  to  apply  to  that  Court,  or  to  this,  in  the 
first  instance.  That  Court  had  concurrent  equitable  cogni- 
zance of  the  question,  and  this  Court  is  now,  in  eti'ect,  called 
upon  to  review  the  case,  when  it  has,  confessedly,  no  such 
appellate  jurisdiction.  The  general  principle  is,  that  the 
decision  of  a  Court  of  competent  authority,  or  a  res  judtcata^ 
is  binding  and  conclusive  upon  all  other  Courts  of  con- 
current power.  It  is  a  principle,  which  pervades  not  only 
our  own,  but  all  other  systems  of  jurisprudence,  and  has  be- 
come a  rule  of  universal  law,  and  is  founded  in  the  soundest 
policy.  {Dig.  44.  2.  &.  Voet.  ibid.  Kaims's  Equittf^  vol.  2. 
367.)  It  springs  from  that  comity  which  is  due  from  one 
Court  of  concurrent  jurisdiction,  in  the  given  case,  to  another ; 
and  from  the  necessity  of  putting  an  end  to  litigations  which 
have  been  once  heard  and  decided,  and  of  preserving  mu- 
tual harmony,  respect  and  confidence  between  the  several 
tribunals  concerned  in  the  same  administration  of  justice. 
These  considerations  have  struck  my  mind  with  great  force, 
and  I  have  been  induced  to  examine  the  ca>es  which  have 
been  supposed  to  intimate  a  different  doctrine.  In  the  long 
course  of  judicial  decisions,  cases  will  sometimes  appear,  ^  "9 
which  seem,  at  first  sight,  to  contravene  the  best  settled  rules.  «-.  ^s* 
This  arises  as  oflen  from  imperfect  and  inaccurate  reports  ^^-^ 
of  cases,  as  from  any  other  cause.  But,  on  this  sub-  ^> 
ject,  I  find  no  modern  case,  in  which  chancery  has  taken  .mr^  '^ 
cognizance,  on  the  same  grounds,  of  the  very  point  which^rS  -^1 

another  Court,  of  competent  authority  in  the  case,  has  con^ ^^ 

sidered  and  decided.  Whenever  the  bill  has  been  FustaiDed,^^  M^ 
it  has  always  been  upon  some  new  matter  of  equity,  notdP^  '^^^ 
arising  in  the  former  case,  or  for  some  relief,  to  which  the^^i*  ^^ 
powers  of  the  Court  of  law  were  not  fully  and  effectually^^t  *• 
adequate.  Thus,  in  the  annuity  case,  on  which  much  stress^^  '^^ 
was  laid  by  the  plaintiffs  counsel,  {Brcmley  v.  Hollam^y  5^^  • 
Ves,  610.)  it  was  urged,  that  the  application  at  law  had-fc^"  ^ 

[  ♦  96  ]         been  merely  upon  *the  manner  upon  which  the  considera- — •  -^' 
tion  was  paid,  and  had  no  reference  to  the  new  and  clear"*^    ^ 
objection  then  raised.     It  was   further  observed,  that  the^s^^ 
summary  application  to  a  Court  of  law,  was  given,  by  the^^ 
statute,  in  specified  cases  only,  and  that  it  was  not  intended^ 
to  shield  the  grantee  from  another  application,  on  differenC 
grounds ;  in  short,  that  the  K.  B  could  not  exercise  the  ja^ 
risdiction   prayed  for  by  the  bill      The  master  of  the  rolls 
pursued  in  the  same  train  of  remark  in  giving  his  opinion, 
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and  observed,  that  the  plaintiflf  was  not  to  avail  himself  of       ^3x4 
any  objection  that  was  the  ground  of  application  to  the  K.  B.,    ^..^^sy^"^^ 
and  that  the  bill  sought  to  set  aside  the  annuity,  not  on  the      Simpson 
ground  on  which  the  K.  B.  was  called  on.     It  was,  doubt-        ^^rt 
less,  for  these  reasons  that  the  lord  chancellor,  when  the 
case  came,  afterwards,  before  him,  on  appeal,  (7    Ves.  3.) 
said  that  he  had  laid  out  of  the 'case  the  applications  to 
the  K.  B. 

As  to  the  dictum  of  Lord  Kenyon^  in  Lochmere  v.  Haw^ 
kins,  (2  Esp,  Rep,  626.)  it  may  want  some  explanation, 
but,  as  it  stands,  it  does  not  appear  to  touch  the  point  before 
us.      It  does  not  apply  to  the  case  where  a  Court  of  law, 
having  equitable  jurisdiction  in  the  case,  had  actually  exer- 
cised it^  and  the  unsuccessful  party  had  resorted  to  chancery 
for  relief;  but  it  was  only  applicable  to  a  case  in  which  a 
Oourt  of  law  would  not,  or  could  not,  assume  cognizance  of 
tJie  matter  of  defence.     Nor  do  the  dicta  of  Lord  Harduncke 
^nd    Lord  Thurlow,  (1  Ves.  327.  7    Ves.   19.)  which  were 
^Iso  cited  upon  the  argument,  amount  to  any  thing  more 
t.haii  the  general  remark,  that  the  jurisdiction  of  Courts  of 
lafVy  over  the  case  of  proferts  of  lost  deeds,  and  of  the  con- 
sideration of  a  deed,  and  of  accounts,  does  not  destroy  the 
ancient  jurisdiction  of  chancery  in  matters  of  that  kind.  But 
^icta  are  never  to  be  relied  on  when  repugnant  to  established 
iDrinciples,  and  nothing  would  be  more  dangerous  to  the  law, 
r^s  a  science,  than  to  set  up  loose,  extra-judicial  sayings,  as 
^  just  ground  of  decision.     The  case  of  Hart  v.  Lovelace^ 
^G   Term  Rep.  471.)  ishovvs,  in  a  more  authentic  shape,  the 
fl-eal  *opinion  of  Lord  Keni/bn,  on  the  effect  of  the  exorcise         [  *  ^^"7  1 
«^f  concurrent  pr>\vers.     That  was  also  a  case  respecting  a 
vxiemoriai  under  the  annuity  act,  and  it  had  been  before  the 
dJourt  of  Chancery.     This  induced  Lord  Kenyan  to  remark, 
"fthat  he  had  *'some  difficulty  in  his  mind  respecting  the  de- 
c^ree  in  chancery  ;  that  if  the  question  had  been  brought 
before  that  Court,  and  had  received  a  judicial  decision,  he 
should  have  thought  himself  bound  by  it,  as  being  the  judg- 
nient  of  a  Court  having  competent  jurisdiction  over  the  sul)- 
ject  matter.     But  the  proceedings  there  were  diverse  intuitu ; 
t.hts  suit  had  a  different  object  in  view,  and  the  question  be- 
fore the  K.  B.  did  not  arise  in  that  Court."     The  other 
judges  expressed  themselves  to  the  same  effect 

Before  Courts  of  law  were  in  the  exercise  of  their  present 
liberal  jurisdiction  over  the  subject  of  new  trials,  the  parties 
ysvere  frequently  forced  into  equity,  to  be  relieved  from  o|>- 
pressive  verdicts.  (3  Black.  Com.  388.  Vnulx  v.  Shelley, 
Rep.  temp.  Finch,  472.)  Since,  however,  that  jurisdiction 
has  been  well  established,  and  freely  exercised,  on  equitable, 
as  well  as  legal  grounds,  the  party  failing  in  his  application 
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1814        at  .aw  for  a  new  trial,  will  not  be  relieved  in  equity,  at  least, 
s^«^^^-^^y  upon  the  same  merits  already  discussed,  and  fully  within 
aiMPsoM      the  discretion  of  a  Court  of  law.     Where  Courts  of  law  and 
Ha^rt.        equity  have  concurrent  jurisdiction  over  a  question,  and  it 
receives  a  decision  at  law,  equity  can  no  more  re  examine 
it  than  the  Courts  of  law,  in  a  similar  case,  could  re-examine 
a  decree  of  the  Court  of  Chancery.     In  the  cai-e  of  Bateman 
V.  yVilloe,  (1  Schoales  ^'  Lcfroy,  "201,)  we  have  the  opinion 
and  decision  of  so  high  and  respectable  an  authority  as  Lord 
Redesdale,  on  the  subject  now  under  consideration.     A  ver- 
dict was  obtained,  at  law,  against  the  plaintitl',   which   he 
considered  unjust,  and  having  failed  in  his  application  for  a 
new  trial,  on  account  of  a  defective  notice  of  the  motion,  he 
sought  relief  in  equity ;    but  the   bill   was  dismissed,  and 
Lord  Redesdale  said,  that  he  could   not  find  any  groimd 
f  *  98  whatever  for  a  Court  of  equity  to  interfere,  because  *a  party   ' 

had  not  brought  evidence  which  was  in  his  power  at  the  tri — 
al,  or  because  he  had  neglected  to  apply,  in  due  time,  for  a^ 
new  trial.  "  There  are  cases,"  he  observed,  "  cognizable  at  -3 
law,  and  also  in  equity,  and  of  which  cognizance  cannot  be^ 
effectually  taken  at  law,  and,  therefore,  equity  does  some — 
times  interfere ;  so,  where  a  verdict  has  been  obtainc^d  by^ 
fraud,  or  where  a  party  has  possessed  himself,  impropc^rly,^ 
of  something,  by  means  of  which  he  has  an  unconscientious^ 
advantage  at  law,  which  equity  will  either  put  out  of  the^ 
way,  or  restrain  him  from  using:  but  without  circumstances^ 
of  that  kind,  /  do  not  know^^  says  Lord  Redesdale ,  '^  that^ 
equity  ever  does  interfere^  to  grant  a  trial  of  a  matter  which^ 
has  already  been  dijcussed  in  a  Court  of  law,  a  matter  capa — - 
ble  of  beinfr  discussed  there,  and  over  which  the  Court  of  laxo^:^ 
had  full  jurisdiction.^'  But,  upon  the  principles  of  the^ 
present  bill,  application  might  be  made  to  this  Court,  in^ 
most  cases,  where  a  motion  for  a  new  trial  had  been  denied0 
in  a  Court  of  law. 

The  settled  doctrine  of  the  English  chancery  is,  not  to^ 
relieve  against  a  judgment  at  law,  on  the  ground  of  its  beings 
contrary  to  equity,  unless  the  defendant  below  was  ignorant^ 
of  the  fact  in  question  pending  the  suit,  or  it  could  not  have^ 
been  received  as  a  defence ;  ( fVilliams  v.  Lee,  3  Atk.  223. )iC 
this  was  also  the  doctrine  of  the  Court  of  Errors,  in  the^ 
case  of  Le  Guen  v.  Gouvemeur  fy  Kemble,  (1  Johns.  Cas^ 
436.) 

This  case  is  one  of  the  strongest,  against  the  interference 
of  this  Court,  that  could  well  be  presented,  for  the  party  im- 
not  seeking  relief  against  any  laches,  or  mistake,  or  fraud 
but  he  is  seeking  for  a  review  of  his  case,  after  failing  in  m 
voluntary  application  to  the  equitable  powers  of 4he  Mayor'^^ 
Court,  on  the  very  point  now  submitted,  and  after  that  applE^ 
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cation  had  been  received,  heard  and  denied.     If  this  fresh        1814. 
attempt  could  be  sustained,  there  would  be  no  equality  of  vs,>*-v^-^^ 
light  between  the  parties.     The  remedy  would  not  be  re-      Simpaoh 
ciprocal,  for  if  the  set-off  had  been  allowed  in  the  Mayor^s       hart. 
♦Court,  it  will  not  be  contended  that  the  defendant  could 
have  been  relieved  here  against  it.     The  principle  that  a 
matter,  once  considered  and  decided  by  a  competent  power, 
shall  not  be  reviewed,  by  any  other  tribunal  having  concur- 
rent power,  except  in  the  regular  course  of  error  or  appeal, 
does  not  rest  upon  the  mere  technical  form  of  the  decision. 
That  would  be  too  narrow  a  ground  :  decisions  in  the  case 
of  new  trials  do  not  appear  upon  record,  and  they  are  also 
decisions  resting  in  sound  discretion.     It  is  the  unfitness, 
and  vexation,  and  indecoriun,  of  permitting  a  party  to  go 
on  successively,  by  way  of  experiment,  from  one  concurrent 
tribunal  to  another,  and  thus  to  introduce  conflicting  decis- 
ions, that  prevents  the  second  inquiry ;  and  it  ought  to  be 
observed,  as  an  answer  to  much  of  what  was  said  against  the 
incompetency  of  the  Courts  of  Common  Pleas  over  such 
c^uestions,  that  if  this  mode  of  review  was   to   prevail,  it 
'^ould  apply  as  well  to  the  case  of  an  unsucces.sful  appli- 
c^ation  to  the  Supreme  Court,  as  to  any  of  the  Courts  be- 
low it. 

The  motion   to   disso  ye  the  injunction  is,  accordingly, 
granted. 
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A50ftKws.        jj^  ^|jg  Matter  of  Ichabod  Andrews,  an  Infant* 

A  surrogaU  has  power  to  appoiut  a  guardian^  but  has  no  jurisdiction 

over  him  as  a  trustee. 
Chancery  lias  the  same  superintendence  and  control  over  guardians  by 

staiuUj  or  Uttamtniaiy  guardians,  as  it  has  over  guardians  in  Mocagt. 

jmiy  25ih.  THE  petition  of  Sarah  Gilbert  stated,  that  she  was  mother 
of  the  infant,  who  was  born  in  October,  1807,  and  that  in 
December,  1808,  Justus  Gilbert,  the  second  husband  of  the 
petitioner,  was,  by  the  surrogate  of  Cayuga  county,  appointed 
[  *  100  ]  ^guardian  to  the  infant,  and  by  virtue  of  that  appointment 
possessed  himself  of  the  real  andper^•onal  estate  of  the  infant. 
That  in  January,  1812,  Justus  Gilbert  nhsented  himself  from 
the  petitioner  in  a  secret  manner,  and  enlisted  in  the  army 
of  the  U.  S.  for  five  years.  That  he  is  now  on  the  western 
frontier,  and  has  converted  to  his  own  use  the  personal  es- 
tate, and  the  rents  and  profits  of  the  real  estate,  and  has 
lately  attempted  to  dispose  of  the  real  estate ;  and  that 
he  is  in  habits  of  extreme  intemperance,  &c. ;  and  that 
the  infant  is  a  charge  on  the  petitioner;  who  prayed  foi 
relief,  &c. 

The  facts  in  the  petition  were  sworn  to. 

The  Chancellor.     Though   the  guardian   was,  in  this:^ 
case,  appointed  by  the  surrogate,  under  the  act  of  1813. 
{N,  R.  Laws,  vol.  1.  454.)  he  is  as  much  under  the  super 

intendence  and  control  of  this  Court,  as  if  he  had  been  ap 

pointed  by  it  in  the  first  instance.     The  power  of  the  sur- — ■ 
rogate  extends  only  to  the  appointment  of  the  guardian  ;  he=- 

has  no  general  jurisdiction  over  him  as  trustee.     That  pow 

er  remains  unimpaired  in  this  Court,  and  every  guardibn^i*- 
however  appointed,  is  responsible  here  for  his  conduct,  and — 
may  be  removed  for  misbehavior.  It  has  repeatedly  been 
declared,  that  a  testamentary  or  statute  guardian  is  as  much— 
under  the  superintendence  of  the  Court  of  Chancery  as  the== 
guardian  in  socage.  (Beaufort  v.  Berty,  1  P.  Wms.  704—— 
Eyre  v.  Countess  of  Shaftsbury,  2  P.  Wms.  107.  Rouch  v— — 
Garvar,  1  Fes.  160.)  I  shall,  therefore,  direct  a  references^ 
to  a  master,  to  ascertain  the  truth  of  the  allegations  containcc^M 
in  the  petition,  and  to  report  thereon. 

Rule  accordingly. 
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*Herrick  against  Blair  and  Blair. 


Arbitrators,  after  a  witness  had  been  sworn  and  examined,  and  they 
were  lefl  alone  to  deliberate  on  their  award,  called  the  witness  again, 
and,  H-ithout  the  knowledge  or  presence  of  the  parties,  examined  him 
as  **to  matters  material  to  the  controversy,  on  which  he  had  before 
given  testimony,  but  about  which  the  arbitititors  differed  as  to  what 
Uie  witne»8  did  testify  on  the  former  hearing."  An  injunction  to 
stay  a  suit  at  law,  on  tlie  arbitration  Liond,  for  tlie  uon-peribrmance  of 
the  award,  was  refused. 

Awanis  caimot  be  impeached,  or  set  aside,  unless  for  corruption,  fiar- 
tiality,  or  gross  misbehavior  in  the  arbitrators,  or  for  some  palpable 
mistake  ot  the  law  or  tlie  fact. 

THE  bill  stated,  that,  on  the  31  st  of  March  last,  the  par-  juiy  f^ 
ties  to  the  bill  submitted  their  matters  in  d.fference,  relative 
to  a  lease  of  five  acres  of  land,  at  Grecnbush,  from  the  plain- 
tiff to  the  defendants,  for  five  years,  &c.  to  three  arbitrators, 
and  entered  into  arbitration  bonds  accordingly ;  that  the  ar- 
bitrators met,  and  heard  the  parties  and  their  proofs ;  and 
after  the  arbitrators  were  left  alone  to  deliberate,  they  called 
before  them  a  witness  who  had  been  already  sworn  and  ex- 
amined ;  and,  without  the  Knowledge,  or  consent,  or  pres- 
ence of  the  parties,  examined  the  witness  "  to  matters  ma- 
terial to  the  controversy,  of  which  he  had  given  testimony 
before,  and  about  which  the  arbitrators  difiered,  as  to  what 
he  testified  on  the  former  hearing.'^  That  the  award  was  in 
favor  of  the  defendants,  and  awarded  the  plajntitf  to  pay 
to  them  100  dollars,  which  he  had  refused  to  do ;  and  had 
been  sued  at  law  on  the  arbitration  bond.  The  plaintiff 
prayed  for  an  injunction  to  stay  the  suit  at  law,  and  for  gen- 
eral relief 

Champlin,  for  the  plaintiff,  moved  for  the  injunction,  and 
cited  6  Fes.  10. 

The  Chancellor.  There  was  nothing  done,  in  this  case, 
by  the  arbitrators,  from  which  misconduct  can  be  inferred. 
♦They  only  called  a  witness  before  them,  who  had  been  al-  *  10^  ' 
ready  examined  in  the  presence  of  the  parties,  to  explain  his 
testimony,  concerning  which  the  arbitrators  differed.  It  ie 
not  alleged,  nor  is  it  to  be  inferred,  that  the  witness  deposed 
differently,  as  to  any  fact,  from  what  he  meant  to  have  tes- 
tified, and  to  have  been  understood,  on  the  first  examina- 
tion. The  case  does  not  come  up  to  that  of  IValkcr  v.  Fro- 
Usher,  (6  Ves,  70.)  for  there  the  arbitrator,  after  he  had  told 
the  parties  that  the  hearing  was  closed,  and  had  dismissed 
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1814.  them,  cxaniined  three  more  persons  on  the  part  of  the  de 
s^^^s^-^^  fendant,  and  when  no  person  was  present  on  thfe  part  of  Uia 
HcRHicx  plaintiff*.  This  was  unfair,  partial,  and  a  gross  misconduct, 
Hlair  ^"^  contrary  to  all  the*  principles  of  a  just  proceeding. 
There  is  no  analogy  between  that  case  and  this  ;  and  to  in- 
terfere and  set  aside  the  award  upon  an  irregularity,  (even 
admitting  it  to  be  one,)  so  slight  and  immaterial  as  the  one 
now  yet  up,  would  be  contrary  to  the  general  doctrine  of  the 
Court  in  respect  to  awards.  The  uniform  language  of  the 
cases  is,  that  an  award  cannot  be  impeached  but  for  corrup- 
tion, partiality,  or  gross  misbehavior,  in  the  arbitrators,  or 
for  some  palpable  mistake  of  the  law  or  the  fact.  The  ar- 
bitrators are  judges  of  the  parties'  own  choosing  ;  their  pro- 
ceedings and  award  are  treated  with  great  liberality,  and 
even  a  mistake  upon  a  doubtful  point,  often  will  not  open 
an  award.  These  principles  have  been  declared  and  assert- 
ed in  a  series  of  decisions,  all  going  to  the  same  point,  and 
containing  a  wei>|;ht  of  authority  not  to  be  resisted.  (^Earle 
V.  Stacker,  2  Fern.  251.  and  Pitt  \.  Dawkra,  c'lied^  ibid. 
Comforth  v.  Geer,  2  Vem.  705.  Ives  v.  Medcalfe^  1  Aik. 
63.  BiJoul  V.  Pain,  3  Atk.  486.  Tittenton  v.  Peal,  3 
Atk.  529.  jlnon.  3  Atk.  644.  Hawkins  v.  Colclowh^ 
1  Burr.  274.  Knox  v.  Sijmmonds,  1  Ves.  jun.  369.  3fcrw 
gan  V.  Mather,  2  Ves.  jun,  22.  Chace  v.  fVestmorCf  13 
East,  351.) 

The  injunction  is,  accordingly,  denied. 
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Exceptions  to  an  ahswer  for  impertinence  as  well  as  insufficiency,  are 
made  in  writing, and  referred,  at  the  same  time,  to  the  master, anrt  are 
disposed  of  together.  (This  is  diiierent  from  the  practice  of  tlie  Court 
of  Chancery  in  England,) 

The  best  rule  to  ascertain  whether  ihe  matter  be  impertinent,  is  to  see 
whether  tlie  subject  of  the  allegation  could  be  put  in  issue,  or  be  given 
in  evidence  between  the  parties. 

Id  answer  ought  not  to  go  out  of  the  bill,  to  state  what  is  not  material 
or  relevant  to  the  case  stated  in  the  bilL  Long  recitals,  stones,  con- 
versations, and  insinuations  tending  to  scandal,  are  impertinent.  So, 
facts  not  material  to  the  decision  are  impertinent,  and,  if  reproachful, 
are  scandalous. 

Vit  if  the  plaintiff  will  put  impertinent  questions,  he  must  take  imper- 
tinent answers.  It  will  depend,  however,  on  the  reason  of  the  thing, 
and  the  nature  of  the  case,  how  fur  a  general  inquiry  will  warrant  an 
answer  leading  to  particular  details. 

rhe  defendant  must  answer  directly  and  precisely  to  every  material 
allegation  in  the  bill,  and  not  by  way  of  a  negative  pregnant.  The 
charges  are  not  to  be  answered  literally;  but  the  dcfi'ndaiit  must 
confess  or  traverse  the  sultstance  of  each  charge  [Kisitively,  and  with 
certainty.  Particular  and  precise  charges  must  be  answered  particu- 
larly and  precisely,  and  not  generally,  though  the  general  answer  may 
amount  to  a  full  denial. 

If  a  fact  is  charged  to  be  within  the  defendant's  personal  knowledge,  he 
must  answer  positively,  and  not  to  his  remembrance  or  l>elief;  and 
as  to  facts  not  within  hi-  own  knowledge,  he  must  answer  as  to  his 
infor'mntion  and  lielief,  not  as  to  his  information  or  hearsay,  without 
stating  his  belief  one  way  or  the  other. 

THE  1)111  stated,  that  ffilliam  W.  Sackett,  being  indebted 
to  the  plaintiff,  on  the  30th  of  July,  1812,  conveyed  to  him 
certain  lots  of  land  in  the  town  of  Newburgh^  in   Orange 
county,  in  trust  for  all  his  creditors.     The   plaintiff,  at  the 
same  time,  made  a  declaration  of  trust,  that  the  plaintiff  was 
to  sell  parts  of  the  land  unencumbered,  and  ta  pay  off  en- 
cumbrances, and  then  to  pay  the  debts,  and  return  the  sur- 
plus to  S^ck  tt.     The  plaintiff  took  possession  of  the  land 
and  leased  it.     There  was  a  mortgage  on  the  land,  to   Wil- 
limn  Lawrence,  and  a  prior  judgment,  of  October,    1811,  in 
fivor  of  Austin  Sf  ^nr/reti;^,  who  assigned  it  to  the  defendant, 
^Mirrell,  on  the  10th  of  January,   1812,  for  a  less  sum. 
There  was  also  a  judgment  in   favor  of  E.    Grisioold,  of 
June,  1812,  another   in  favor  of  Duryte  Sf   Heyer,  docketed 
in    Ausrust,    1812,   who   refused    to   receive    payment  and 
Assign  it.     Executions  were  issued  on  the  judgments,  and 
the  sheriff  was  required  to  sell  in  parcels;  but  on  Feltruary 
1913,  he  sold  all  the  premises  together,  on  all  the  judgments 
und  declared  the  sale  to  be  subject  to  all  encumbrances 
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Morrell  and  Weller^  defendants,  by  their  attorney,  Sleight^ 
one  of  the  defendants,  purchased  the  property,  at  the  sale 
of  the  sheriff,  for  1 ,200  dollars  ;  and  a  conveyance  was  ac- 
cordingly executed  to  them.  The  bill  charged  fraud  in  the 
sale,  on  the  part  of  the  defendants,  with  a  view  to  defeat  tlie 
trust.  Actions  of  ejectment  were  brought  by  the  defendants, 
under  the  sherifTs  deed. 

A  suit,  by  Lawrence^  on  his  mortgage,  was  pending  in 
chancery  at  the  time  of  the  sherifTs  sale.  The  defendants 
put  in  separate  answers,  which  are  not  necessary  here  to  he 
stated.  Numerous  exceptions  were  taken  to  each  of  the  an- 
swers, some  for  insufficiency  and  others  for  impertinence. 
On  a  reference  to  the  master,  the  exceptions  were  generally 
allowed  by  him,  and  exceptions  were  taken,  on  the  part  of 
the  defendants,  to  the  master's  report. 

The  cause  came  on  to  be  heard  on  the  exceptions  to  the 
report. 

It  was  objected  on  the  part  of  the  defendants,  that  it  was 
not  the  course  and  practice  of  the  Court  to  make  exceptions 
in  writing  to  answers  for  impertinence,  and  especially  joined 
with  other  exceptions  for  insufficiency  ;  that  exceptions  for 
impertinence  were  first  to  be  disposed  of  before  the  answer 
was  to  be  questioned  for  insufficiency.  Thev  cited  1  Har 
Ch.  Fr.  310.  324,  325.     14  Ves.  535,  536,  537. 

Burrj  for  the  defendants. 

P.  A.  Jay,  for  the  plaintiff*. 

♦l^HE  Chancellor.  The  English  practice  is  not  lo 
make  formal  and  special  exceptions  in  writing,  in  the  first 
instance,  to  an  answer,  for  scandal  or  impertinence,  as  is  done 
for  insufficiency  ;  but  on  a  suggestion,  by  motion,  of  such 
matter,  the  answer  is  referred  to  a  master  to  look  into,  and 
if  he  certifies  against  the  exception,  the  plaintiff  may  except, 
in  writing,  to  the  report,  and  specify  the  particular  parts 
which  are  scandalous  or  impertinent ;  and  this  reference  for 
impertinence  must  precede  one  for  insufficiency.  1  find, 
howev*  -a  different  practice  prevails  here  in  this  Court, 

and  in^  •  of  a  loose  and  general  suggestion,  the  party  doe^. 
in  the  first  instance,  what  he  eventually  may  be  obliged  t* 
do  under  the  Ihiglish  practice,  and  the  objections  to  the  an- 
swer, BB  well  for  impertinence  as  for  insufficiency,  go  at  once 
to  the  master,  arid  are  disposed  of  together.  I  do  not  per- 
ceive any  strong  objection  to  this  mode  of  practice,  which 
ought  to  induce  me  to  interfere  and  change  it.  It  may  save 
'tiue ;  for  it  admits  of  but  one  reference  to  the  master,  in- 
ilBail  of  two,  and  by  reducing  the  exceptions  to  writing,  and 
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specifying  the  parts  that  are  deemed  impertinent,  there  is        1814. 
greater  precision  and  certainty  in  the  proceeding. 

With  respect  to  the  merit  of  the  exceptions,  I  would  first, 
generally,  observe,  that  from  the  short  experience  I  have 
had  in  this  Court,  it  appears  that  much  tedious  discus- 
sion and  delay  have  arisen  from  what  are  deemed  defective 
or  impertinent  parts  of  an  answer.  The  general  rules  on 
this  subject  are  founded  in  good  sense  and  sound  justice, 
and  they  cannot  be  too  well  understood,  nor  too  strictly  en- 
forced ;  the  neglect  of  them  will  always  receive  disapproba- 
tion. If  answers  are  to  be  rnade  the  vehicle  of  recrimina- 
tion, or  of  matter  of  mere  history,  or  inducement,  or  scandal, 
not  pertinent  to  the  case,  and  only  useful  to  excite  prejudice, 
the  character  of  pleadings,  in  this  Court,  would  be  degraded. 
And  if  the  defendant  is  not  compelled  to  a  full,  frank  and 
explicit  disclosure  of  every  thing  properly  required  of  him, 
and  resting  in  his  knowledge,  information  or  belief,  one  of 
*the  most  salutary  ends  of  the  jurisdiction  of  this  Court  [  *  106 
would  be  defeated. 

1.  As  to  impertinent  matter,  the  answer  must  not  go  out 
of  the  bill  to  state  that  which  is  not  material  or  relevant  to 
the  case  made  out  by  the  bill.  Long  recitals,  digressions, 
stories,  conversations,  and  insinuations  tending  to  scandal,  are 
of  this  nature.     Facts  not  material  to  the  decision,  are  im- 

Certinent,  and  if  reproachful,  they  are  scandalous  ;  and,  per- 
apB,  the  best  test  by  which  to  ascertain  whether  the  mat- 
ter be  impertinent,  is  to  try  whether  the  subject  of  the  alle- 
ffation  could  be  put  in  issue,  and  would  be  matter  proper  to 
Be  given  in  evidence  between  the  parties.     If,  indeed,  the 
plaintiff  will  put  impertinent  questions,  he  must  take  the  an- 
swer to  them,  though  it  be  impertinent ;  but  it  will  depend 
upon  the  reason  of  the  thing,  and  the  nature  of  the  case,  how 
far  a  general  inquiry  will  warrant  an  answer  leading  to  de- 
tail.    The  Court  will  always  feel  disposed  to  give  the  an- 
swer a  liberal  consideration,  on  this  point  of  matter  irrelevant, 
and  to  consider  whether  it  can  have  any  real  and  proper  in- 
fluence upon  the  suit,  having  regard  to  the  nature  of  it  as 
made  by  the  bill.     {Cooper^ s  Treatise,  318.     Mitford,  248. 
Peck  V.  Peck,  Mosely,  45.     St.  John  v.  St.  John,  11  Ves. 
526.)     The  case  of  Smith  v.  Reynolds,  {Mosely,  69.)  gives 
U8  a  sample  of  matter,  which  was  at  the  same  time  imperti- 
nent and  scandalous.     The  plaintiff  filed  his  bill  to  be  re- 
lieved against  a  stale  bond,  and  mentioned  the  fact  of  a  sub- 
sequent bond,  which  he  had  somehow  lost,  and  by  reason  of 
which,  he  was  obliged  to  sue  the  defendant  in  chancery, 
Quid  had  recovered.     The  defendant,  in  his  answer,  said, 
that  he  did  not  believe  that  the  plaintiff  had  lost  the  bond 
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1814.  '^^^  "^*  itioncd,  but  believed  that  he  had  franaaicntly  con 
cealed  or  destroyed  it;  and  the  chancellor,  very  properly, 
held,  that  the  defendant  had  denied  what  was  not  mate- 
rial, and  what  the  plaintiff  did  not  require  him  to  onswer : 
and  that  he  had  gone  out  of  the  way  purely  to  reflect  on 
the  plaintiff. 

I  •  107  ]  *2.  With  respect  to  the  sufficiency  of  the  answer,  the  gen- 

eral rule  is,  that  to  so  much  of  the  bill  as  is  material  and 
necessary  for  the  defendant  to  answer,  he  must  speak  di- 
rectly, without  evasion,  and  not  by  way  of  negative  preg- 
nant, lie  must  not  answer  the  charges  merely  literally, 
but  he  must  confess  or  traverse  the  sub-tance  of  each  charge 
positively,  and  with  certainty  ;  and  particular  precise  charges 
must  be  answered  particularly  and  precisely,  and  not  in  a 
general  manner,  even  though  the  general  answer  may  amount 
to  a  full  denial  of  the  charges.  Indeed,  as  Lord  Eldon  ob- 
served, the  policy  of  the  proceedings  in  this  Court  is.  that 
a  general  denial  is  not  enough ;  but  there  must  be  an  answer 
to  the  sifting  inquiries  upon  the  matter  charged.  If  a  fact 
be  charged  which  is  in  the  defendant's  own  knowledge,  he 
must  answer  positively,  and  not  to  his  remembrance  or  be- 
lief;  and  as  to  facts  not  within  his  knowledge,  he  must  an- 
swer as  to  his  information  or  belief,  and  not  to  his  informa- 
tion or  hearsay  merely,  without  stating  his  belief  one  way 
or  the  other.  {Bohun's  Cur.  Can,  1 1 1.  fVyatt's  P.  Reg.  13, 
14.  1  Har.  Ch.  Trac.  1^02, 303.  itftV/orrf,  246,  247.  Coop- 
ers Epi.  f/.  313,  314.) 

3.  In  the  application  of  these  general  principles  to  the 
exceptions  before  me,  the  task  is  easy,  because,  by  applying 
the  case  to  the  rule,  it  will  readily  be  perceived  that  most 
of  the  exceptions  are  well  taken  for  impertinence  and  for 
insufficiency.  I  shall  not  go  into  particulars.  The  excep- 
tions allowed  are  noted,  and  they,  for  the  most  part,  s)>eak 
for  themselves.  Most  of  what  was  said  by  the  defendant, 
Morrcl/^  for  instance,  concerning  the  history  of  a  voluntary 
deed  of  trust  from  Sackett^  to  liim  and  others,  was  irrelative 
to  the  subject  matter  of  the  bill,  viz.  the  fraudulent  sale, 
and  purchase  under  the  execution  ;  and  it  is,  at  the  same 
time,  replete  with  insuiuations  and  reflections  against  the 
plaintitf.  I  accordingly  allow  twenty-five  of  the  exceptions 
taken  to  the  answer  of  Morrell,  and  ten  of  those  taken  to  the 

[  *  108  ]       *answer  of  fi'tlltry  and  nineteen  of  those  taken  to  the  answer 
of  Slcght, 

The  following  exceptions  to  the  answer  of  George  Morrell 
are  allowed,  viz.  tho  2d,  3d,  6th,  7th,  9th,  1  Hh,  12th,  14th, 
16th,  17th,  I9th,  21st,  22d,  25th,  26th,  27th,  28th,  29th, 
31st,  32d,  33d,  34th,  35th,  36th,  and  37th. 
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T*i€   bllowing  exceptions  to  the  answer  of  Hiram   Weller        1814. 
are  all  wed,  viz.  the  2d,  4th,  6th,  7th,  8th,  9th,  10th,  12th,  s^^^-v-^ 
13th,  14th.  Mix 

The  foiiowing  exceptions  to  the  answer  of  Solomon  Skght         ^'^^ 
are  allowed,  viz.  the  1st,  2d,  3d,  4th,  7th,  8lh,  9th,  10th, 
11th,  13th,  I4th,  15th,  16th,  17th,  18th,  19th,  20th,  24th, 
and  25th.     The  question  of  costs  is  reserved. 

Exceptions  allowed. 


Isabella  Mix  against  M.  P.  Mix. 

Pending  a  hill  by  a  wife,  for  a  divorce,  to  which  the  defendant  had  de- 
murred, and  before  a  hearing  on  the  demurrer,  on  the  petition  of  the 
plaintiff,  setting  forth  that  she  was  abandoned  by  the  defendant,  and 
wholly  destitute  of  all  means  of  support,  and  for  carrying  on  the  suit, 
the  Court,  under  the  circumstances  of  the  case,  ordered  an  allowance 
of  thirty  dollars  a  mouth,  to  be  paid  by  the  defendant  to  tlie  plaintiff, 
monthly,  or  to  the  register,  for  ner  use,  until  the  further  order  of  tlie 
Court. 

THE  petitioner  stated,  among  other  things,  that  she  was  juii,  awi 
a  native  of  England,  and,  on  the  9th  of  October,  1808,  in-  . 
termarried,  in  that  country,  with  the  defendant,  a  citizen  of 
the  United  States,  The  defendant  dissipated  her  fortune, 
to  the  amount  of  more  than  3,000  pounds  sterling  ;  and  they 
came  together  to  the  United  States,  in  June,  1809,  and  re- 
turned again  to  England,  in  January,  1810,  where  the  de- 
fendant left  her,  in  June,  1810,  destitute  of  the  means  of 
support,  and  returned  to  the  United  States,  Before  leaving 
•her,  the  defendant  had  treated  her  with  great  cruelty  and  [  *  1 09  ] 
barbarity,  &c.  In  the  summer  of  1813,  she  followed  the 
defendant  to  the  United  States,  and  in  December,  of  that 
year,  they  cohabited  together  in  New-York,  for  a  few  days, 
when  he  abandoned  her  again,  refusing  her  all  aid  or  sup- 
port. Being  informed  that  he  led  a  dissolute  and  adulterous 
life,  she  exhibited  a  bill  of  divorce,  in  this  Court,  in  April, 
1814,  to  obtain  a  dissolution  of  the  marriage,  on  the  ground 
of  his  adultery,  and  for  general  relief.  The  defendant  ap- 
peared and  demurred  to  the  bill. 

The  petitioner  further  stated,  that  she  was  exposed  to 
great  distress  for  wai.t  of  support,  and  was  totally  destitute 
of  the  means  necessary  to  carry  on  her  suit ;  that  the  de- 

95 


109 


CASES  IN  CHANCERY. 


181L       fendant  is  an  officer  in  the  navy  of  the   United  Staits,  and 

^^^--.,^-^^  receives   upwards  of  70  dollars  a  month,  for  his  pay  and 

Mix         emoluments,  and  praying  that  he  might  be  ordered,  forth- 

1^^',  with,  to  pay  her  500  dollars,  to  enable  her  to  prosecute  her 

suit,  (&c.     The  facts  stated  in  the  petition,  were  sworn  to  the 

20th  of  July,  instant. 

Burr,  for  the  petitioner,  cited  2  Bum^s  Eccles,  Law.  433 — 
436.  Oughton's  Ordo  Judiciorum,  306.  tit.  206.  309.  sect. 
7.     2  Dickens's  Rep,  498.  582.     Cro.  Car.  16. 

Rodman,  contra. 

The  Chancellor.  The  statute  gives  this  Court  juris- 
diction over  divorces,  a  vinculo  matrimonii,  for  adultery,  and 
over  divorces,  a  mensa  et  thoro,  for  cruelty,  only  in  the  case 
of  parties  of  a  certain  designation  and  description,  {a) 
I  *  110  *(2  iV.  /i.  L.  197.  s.  1  and  10.)  Whether  this  be  one  of 
those  cases  ia  which  the  Court  is  authoiized  to  interfere 
and  sustain  the  inquiry,  remains  yet  to  be  ascertained.  As 
the  defendant  has  put  in  a  demurrer  to  the  bill,  it  would 
seem  to  be  premature  to  make  any  order  touching  the  main- 
tenance of  the  wife,  founded  on  the  main  subject  matter  of 
the  bill,  until  the  demurrer  is  disposed  of.  Perhaps,  the 
Court  has  no  cognizance  of  the  case,  for  the  purpose  of  di- 
vorce. The  bill  goes  for  a  dissolution  of  the  marriage,  on 
the  charge  of  adultery,  and  in  such  cases  the  decree  of  di- 
vorce, under  the  statute,  precedes  a  further  decree  or  order 
for  an  allowance  to  the  wife.  But  if  no  divorce  can,  or  ought 
to  be  decreed,  perhaps  the  bill  may  be  sustained  for  alimony. 
The  statute  declares,  "  that  whether  the  Court  shall  decree 
a  separation  from  bed  and  board,  or  not,  it  may  make  such 
order  and  decree,  for  the  suitable  support  and  maintenance 
of  the  wife  and  children,  or  any  of  them,  by  the  husband^ 
or  out  of  his  property,  as  the  nature  of  the  case  may  re 
quire."  The  petition  states  a  case  requiring  immediate  re 
lief,  as  to  support,  and  the  existence  of  the  relation  of  hus 
band  and  wife  must  be  deemed  to  be  admitted.  Though  it 
would  appear,  from  some  of  the  cases  referred  to,  and  par- 
ticularly those  in  Oughton  and  Dickens,  that  the  Courts, 
after  the  fact  of  the  marriage  is  admitted,  do  allow  to  the 


(a)  The  first  section  of  the  act  makes  it  lawful,  in  cases  where  QduLtrry  it 
committed  by  husband  or  wife,  ^^  they  bein^r  the  inhabitants  of  this  state  at 
the  time  of  committincr  such  adultery,  or  when  the  marria^  shall  have  been 
«r4rmTiTTrd,  or  taken  place  within  this  state,  and  the  party  mjured,  an  actual 
rt-aidf^nl  in  this  state,  at  the  time  the  adultery  is  committed,  and  at  the  time 

^  tJthibitifie  the  bill,  to  exhibit  a  bill  for  a  divorce/*  &c.,  a  vinntio,  &c. 

i  the    "til  section  provides,  in  the'  like  circumstances,  in  case  of  crtte'ty 

«tn3  inhMrriOTf  treatmtnt,  that  a  bill  may  be  exhibited  for  a  divorce,  a  menga,  Sc 
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wife  a  sum  for  carrying  on  the  suit,  as  well  as  for  interme-        1814. 
diate  alimony,  and  though  I  rather  apprehend  that  this  is  a  'v««i^*v^^^ 
general  rule,  and  applies  whether  the  wife  is  plaintiff  or  de-       Wilkih 
fendant,  in  a  suit  with   the  husband,   {Foumers   Traitc  de      wilkiw 
rAdulterty  365.)  yet  I  do  not  think  I  ought  to  go  so  far  in 
tills  case,  when  even  the  jurisdiction  of  the  Court,  over  the 
question  of  divorce,  remains  unsettled.     The  plaintiff  ought 
to  set  down  her  cause  for  hearing,  upon  the  demurrer. 

I  am  willing,  for  the  present,  and  under  the  circumstances 
of  this  case,  to  direct  a  monthly  allowance  of  30  dollars  to 
the  plaintiff,  to  be  computed  from  the  20th  inst.  (being  the 
♦date  of  the  petition,)  and  to  be  paid  monthly  by  the  defend-  [  *  1 1 1  ] 
ant,  to  the  plaintiff  herself,  or  to  the  register,  or  assistant 
register,  of  this  Court,  for  her  use ;  and  that  this  allowance 
continue  until  the  further  order  of  the  Court. 

Rule  accordingly. 


Wilkin  and  others  against  Wilkin. 

Jf  a  bill,  besides  the  usual  prayer  for  general  relief^  contains  a  prayer  for 

tpecifie  relief,  the  plaintiff  is  entitled  to  other  specific  relief  so  far  as 

it  is  consistent  with  the  case  stated  in  the  bill. 
"The  Court  will  not  sustain  a  bill  for  a  partition,  where  the  title  is  denied, 

or  is  not  clearly  established ;  but  the  bill  will  be  retained,  to  give  the 

plaintiff  an  opportunity  to  establish  his  title  at  law. 

THIS  case  arose  on  a  rehearing^  against  a  decree  of  the    Avgutt  29ui 
late  chancellor,  dismissing  the  bill. 

The  bill  stated,  that  the  plaintiffs  are  the  children  and 
heirs  at  law  of  fVilliam  fVilkin,  deceased.  John  fVilkin, 
their  grandfather,  before  the  29th  of  Ju/y,  1752,  purchased 
of  the  widow  Phillipse^  and  her  children,  a  lot  of  land, 
(now  in  Orange  county,^  of  about  500  acres,  paid  part  of 
the  purchase  money,  ana  entered  into  possession,  but  had  no 
deed.  He  owed  Jacobus  Bruyn  200  pounds.  On  the  29th 
of  Jidy,  1562,  he  made  his  will,  and  among  other  things, 
devised  as  follows :  "  I  do  give,  devise,  and  bequeath,  unto 
my  four  sons,  by  name,  John^  George,  Joseph  and  Jason^ 
and  to  their  heirs  and  assigns  forever,  all  that  lot  of  bUO 
acres  of  land,  or  thereabouts,  and  the  farm  whereon  I  live, 
with  the  appurtenances,  by  me  purchased  of  *widow  PhiU  [  *  1 1*) 
iipse,  and  her  children,  and  for  which  I  have  no  conveyance 
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1814       from  them  yet ;  the  one  half  thereof  to  my  said  son  JoAii, 
v^*^\^-^w  liis  heirs  and  assigns,  and  the  other  half  thereof  unto  my 
WiLKiH      said  three  sons,  George^  Joseph  and  Jason,  their  heirs  and 
WiLKiK       assigns  ;  nevertheless,  it  is  my  will,  and  I  do  order  and  di- 
rect, that  my  said  four  sons,  John^  George,  Joseph  and  Ja- 
son,  shall  pay  for  the  same,  to  Jacobus  liruyn,  the  sum  of 
two  hundred  pounds,  with  interest,  d^c,  the  one  half  to  be 
paid  by  my  said  son  John,  and  the  other  half  by  my  other 
three  sons,  George,  Joseph  and  Jason,  each  one  equal  third 
part  thereof  J^ 

The  testator  died  in  possession,  soon  after  making  hb 
will,  leaving  William  Wilkin,  his  eldej-t  son  and  heir  at  law, 
father  of  the  plaintiffs  and  James  fViikin,  and  the  four 
younger  sons  above  named.  The  remainder  of  the  purchase 
money  was  paid  by  the  executors  to  the  widow  Phillipu 
and  her  children,  who,  on  the  20th  March,  1753,  according 
to  the  desire  expressed  in  the  will,  conveyed  the  premises  to 
Jacobus  Bruyn,  in  fee,  in  trust  for  the  four  younger  sons 
above  named,  on  their  paying  the  200  pounds  due  him,  dtc. 
The  four  sons  were  in  possession  at  the  date  of  this  deed, 
and  continued  in  possession,  occupying  in  c  ommon,  for  sev- 
eral years  after.  In  1764,  the /our  sons,  being  in  possession, 
made  partition  according  to  their  rights  under  the  will,  and 
executed  mutual  releases  ;  and,  having  paid  to  Bruyn  the 
200  pounds,  &c.,  he,  on  the  8th  of  July,  1769,  conveyed  to 
them  in  fee,  to  hold  according  to  the  will, 

George,  one  of  the  four  sons,  sold  his  share  to  one  Gillet- 
pie,  in  fee.  John  and  Joseph  continued  in  possession  until 
their  deaths;  but  whether  they  and  Jason  (the  defendant) 
occupied  separately,  according  to  the  partition,  or  in  com-  . 
mon,  the  plaintiffs  could  not  say.  Joseph  died  in  October, 
1773,  intestate,  and  without  issue  ;  and  John  died  the  16th 
of  September,  1775,  intestate,  and  without  issue.  The 
eldest  brother,  William,  father  of  the  plaintiffs,  died  in  No 
vemher,  1787. 
r*Jl3J  *The  plaintiffs  claimed,  under  their  father,  the  shares  of 

John  and  Joseph,  under  the  partition,  alleging  that  the  four 
brothers  above  named  were  seised  in  common,  and  that  they 
are  entitled  to  a  moiety,  and  a  third  of  a  inoiity^  of  the  land. 
The  defendant  refused  to  let  them  into  possession  of  their 
shares,  &c.  or  to  execute  releases  to  them,  pretending  that 
the  four  brothers  were  joint  tenants,  and  denying  the  parti- 
tion. The  plaintiffs  commenced  an  action  of  ejectment, 
which  was  at  issue ;  but  the  will  of  their  grandfather,  the 
deed  of  the  widow  Phillipse  and  her  children,  and  the  deed 
of  Bruyn,  and  the  evidence  and  releases  respecting  the  par- 
tition, being  in  the  possession,  or  control,  or  knowledge  of 
the  defendant,  the  plaintiffs  could  not  proceed  in  the  action 
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at  law,  without  the  aid  of  this  Court,  to  compel  a  discovery        1614. 
and  postession  of  the  said  deeds,  and  the  execution  of  proper  n^^^-n/-^^^ 
relea>:es,  &c.     And  the  plaintiffs  prayed  for  a  discovery  ;       Wilkin 
and  that  the  possession  of  the  deeds  might  be  delivered  to      wilkin. 
them  ;  and  that  proper  conveyances  might  be  executed  by 
the    defendant;  and  that   the    plaintiffs   might  be  relieved 
according  to  equity,  and  as  the  nature  of  the  case  might 
require,  &c. 

The  defendant,  in  his  answer,  admitted  many  of  the  facts 
Plate.]  in  the  bill ;  but  he  denied  that  any  partition  was  ever 
made,  or  any  releases  executed  in  pursuance  thereof,  ex- 
cept it  might  be  as  to  the  share  of  George y  sold  to  Gillespie, 
He  stated  that  the  brothers  lived  together,  and  that  no  act 
was  done  by  them  to  sever  the  possession,  and  that  they 
had  not  accounted  together;  that  the  defendant  and  his 
brothers  always  considered  the  land  as  held  in  joint  tenancy, 
and  lived  in  uninterrupted  harmony  together ;  that  since 
the  death  of  his  brothers,  he  had  considered  the  land  as  his 
own,  and  had  made  valuable  improvements  on  it. 

Several  witnesses  were  examined  on  both  sides,  and  their 
depositions  read  at  the  rehearing,  but  it  is  deemed  unneces- 
sary to  slate  the  evidence. 

•5.  Jones^jun.y  for  the  plaintiffs,  contended;  1.  That  the  [*  114  | 
levise  to  the  four  sons  constituted  them  tenants  in  common, 
ind  not  joint  tenants ;  and  that  the  shares  of  John  and  Joseph 
lescended  to  the  plaintiffs,  as  their  heirs  at  law.  Both 
ZIourts  of  equity  and  law  lean  in  favor  of  tenancies  in  com- 
non.  (2  Atk,  55.  2  Bl.  Com,  180.  Co.  Litt.  180.  a.  190. 
►.  183.  6.  Litt.  sect.  299.  1  Salk,  277.)  In  joint  tenancy 
he  interests  of  all  the  tenants  must  be  equal ;  if  they  are 
E/te^tf/z/,  it  is  a  tenancy  m  common.  (^Cro.  Eliz.  33.  Co, 
Idtt.  193.  a.  Com.  Dig.  Estate,  K.  2.) 

Here  JbAn,  most  clearly,  had  an  undivided  moiety  of  the 
vhole.  The  other  moiety  was,  also,  held  by  the  other  three 
ons  in  common.  The  last  clause  in  the  will  directs  the 
hree  to  pay  the  one  half  of  the  debt,  which  was  the  consid- 
eration, each  one  equal  third  part  thereof.  The  payment 
3«*ing  to  be  made  by  the  owners,  in  distinct  sums,  and  not 
n  one  aggregate  sum,  showed  that  they  were  tenants  in 
tommon.  (1  Vern.  353.  3  Atk.  372.  730.  734.  3  P.  Wms, 
L58.) 

2.  The  deed  from  Bruyn^  of  the  9th  of  Jw7y,  1769,  gave 
.fie  sons  no  other  or  different  estate  in  the  premises  than 
lliey  already  had  under  the  will  of  their  father. 

3.  There  is  sufficient  evidence  to  show  a  partition  among 
%he  four  brothers. 

4.  If  there  is  rot  sufficient  evidence,  yet  the  Court  ought 
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1814        ^^  '^^^^  sustained  the  bill,  and  awarded  a  commission  fo^ 

^^.^^^..^  partition.     {Amb.  236.  Cooptf$  Equ.  PL  134,  135.) 

WiLKiH  Though  there  is  no   special  prayer  for  a  partition,  yet  - 

WiLKia       under  the  general  prayer  for  relief,  the  plaintiff  is  entitleczz 

to  any  relief  consistent  with   the   allegations  in  tlie  bilk^ 

equally  as  if  it  were  particularly  asked.     (Amb.  236.   1^:2 

Ves.  48.  62,  63.     2  Atk.  3.  141.     13  Ves.  119,  120.) 

A  partition  may  be  by  parol.     {And.  50.  Co.  lAtt.  250. 
1  Lev.  103.     6  O).  12.) 

Harisofiy  contra,  contended  ;  1 .  That  this  was  a  joint  ten- 
[  *  115  ]  ancy,  *at  least  as  to  the  moiety  held  by  the  three  sons.  If  it 
were  considered  a  tenancy  in  common,  and  one  of  the  three 
sons  had  died  under  age,  the  estate  would  have  gone  to  the 
heir  at  law,  which  would  have  been  contrary  to  the  evident 
mtention  of  the  will. 

2.  The  three  sons  had  a  right  to  call  on  Bruyn  to  convey 
to  them  an  estate,  either  in  joint  tenancy,  or  tenancy  in 
common,  as  they  might  elect.  If  the  deed  gave  a  different 
estate  from  the  will,  it  would  prevail,  and  must  be  construed 
independently  of  the  will.  (4  Cruisers  Dig.  457 — 459.  tit. 
32.  ch.  24.  s.  49,  50,  51.) 

The  habendum  in  the  deed  is,  to  hold  according  to  the 
will ;  some  doubt  may,  therefore,  exist  as  to  the  true  con- 
struction of  the  deed.  The  intention  of  the  parties,  so  far 
as  it  may  be  collected  from  their  declarations,  was  that  it 
was  an  estate  in  joint  tenancy. 

3.  The  joint  tenancy  was  never  severed.  There  is  no 
evidence  of  any  partition.  It  is  true  that  parol  evidence  of 
a  partition  is  good,  if  the  possessions  of  the  parties  have  gone 
with  the  partition,  and  been  held  according  to  it.  But  that 
is  not  the  case  here :  and  a  joint  tenancy  cannot  be  dissolved 
by  parol.     {Co.  Lift.  187.  a.  169.  a.) 

4.  This  is  properly  a  bill  for  a  discovery,  to  which  the 
plaintiffs  are  entitled.  But  having  obtained  that  discovery, 
they  must  go  on  to  prosecute  their  suit  at  law.  Under  a 
prayer  for  general  relief,  they  can  obtain  that  relief  only 
which  is  consistent  with  the  specific  relief  asked.  (2  Atk. 
141.  3  Atk.  132.  2  Ves.  225.  1  Ves.jun.  426  13  Vet. 
114.118.     2  Atk.  3^5.) 

Where  particular  and  general  relief  are  prayed,  the  latter 
cannot  be  more  extensive  than  the  former,  nor  different  in 
its  nature. 

5.  It  does  not  appear  that  the  plaintiffs  are  the  heirs  of 
the  person  last  seised  ;  nor  is  there  any  allegation  of  a  seisin 
in  nilliam  Wilkin.    The  plaintiffs  cannot  entitle  themselves 

[*116]  to  partition,  until  their  title  is  clearly  established,  ^aod 
they  ought  to  be  sent  to  a  Court  of  law  for  that  purpose 
inn 
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hrties  in  this  Court,  as  well  as  at  law,  must  recover  seam-       1814. 
dum  allegata  et  probata.  v.^^-^v^-i^. 

If  tenants  in  common  are  entitled  to  favor,  yet  their  Wilkis 
claim,  in  this  instance,  is  destroyed  by  the  great  lapse  of  wilkim. 
time.  This  is  a  strong  additional  reason  why  the  parties 
should  be  left  to  their  legal  remedies.  A  Court  of  law  is 
the  proper /orum  to  try  the  facts,  as  to  the  partition  and  le- 
gal title,  and  whether  the  title  is  not  barred  by  the  statute 
of  limitations. 

RiggSy  in  reply,  insisted,  that  the  bill  ought,  at  any  rate, 
to  be  retained ;  the  prayer  for  discovery  was  sufficient  to 
prevent  its  being  dismissed.  Besides,  if  the  bill  was  defec- 
tive, the  plaintiffs  were  entitled  to  have  it  amended.  The 
bill  ought  to  be  supported  as  to  the  discovery,  at  least ;  and, 
as  an  ejectment  is  pending,  the  bill  should  be  retained,  until 
the  trial  at  law  had  ascertained  whether  there  ought  to  be  a 
partition. 

The  seisin  of  one  tenant  in  common  is  the  seisin  of  all. 
There  is  no  evidence  of  an  actual  ouster ;  nor  of  a  diaseisin 
of  fVilliam  fVilkin^  the  son  of  John,  If  any  of  the  plaintiifa 
are  entitled  tp  relief,  it  is  sufficient  to  sustain  the  bill. 

The  Chancellor.     This  was  not  strictly  a  bill  for  par- 
tition.    It  was  a  bill  for  discovery  and  for  carrying  into  ex- 
ecution a  partition,  charged  to  have  been  formerly  made. 
The  defendant  denies  the  title  of  the  plaintiffs,  and  denies  the 
Act  of  any  partition.     The  parties  have  taken  testimony  on 
this  point,  and  the  plaintiffs  have  failed  in  the  proof  of  their 
ftlJegation,  that  a  partition  was  formerly  made,  and  still  more 
'n  the  designation  of  the  specific  portions  assigned  to  each 
of   the    brothers.     There   is   no   evidence  on    the  point, 
ori  which  the  Court  can  act.     It  is,  then,  contended,  that 
^c  bill  is  to  be  sustained  for  the  purpose  of  awarding  a 
Commission  to  make  partition,  and  that,  although  the  spe- 
cific prayer,  in  the  bill,  is  for  the  delivery  of  possession,  and 
^<^r  •the  execution  of  proper  conveyances  according  to  the       [  *  1 17  ' 
I^^rtition  charged,  yet  that,  under  the  general  prayer  for  re- 
*iof,  a  partition  de  novo  may  be  decreed.     With  respect  to 
^Kis  point,  I  apprehend  the  rule  to  be,  that  though  the  bill 
^Ontain,  as  usual,  a  prayer  for  general  relief  and,  also,  a  prayer 
^^r  specific  relief,  that  the  plaintiffs  may  have  other  specific 
52J^liciy  provided  it  be  consistent  with  the  case  made  by  the  bill. 
T*his  was  the  rule  laid  down  by  Lord  Erskine^  in  Hiem  v. 
^ftfiR,  (13  Ves.  1 10. 120.)  and  it  seems  to  be  agreeable  to  the 
Vrindple  formerly  assumed  by  Lord  Hardwicke,     ( Grimes 
i         ^-  French,  2  Atk.  141.     Dormer  v.  Fortescue,  3  Atk.  132.) 
L        There  does  not  appear  to  be  any  objection,  in  this  instance, 
1  lOJ 
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1814.       ^^  the  application  of  the  rule,  on  the  ground  of  surprise  o- — .] 
^^^N/— «^^'  prejudice ;  for  one  object  of  ihe   bill,  and  of  the  specifi^^^ 
Wii.Kijt       prayer,  is  partition  not,   indeed,  a  partition  entirely  new*-^ 
Wilkin.      ^^^  ^^^  comjlete  execution  of  the  one  alleged  to  exist  already    -j 
in  some  imperfect  degree.     If,  therefore,  there  was  no  qiirr^    _ 
tion  about  theplainlin  s  tille,  I  think  I  should  have  nodouhrr^t 
about  the  propriety  of  awarding  a  partition ;  for  it  woul        j 
then  be  a  relief  perfectly  consistent  with  the  caee  mad^^. 
But  the  title  of  the  plaintiils  is  denied,  and  the  bill  state     ^ 
that  the  plaintiffs  had  commenced  an  action  of  ejectment  ^^t 
law,  which  was  then  at  issue.     The  jurisdiction  of  chancer  ^-^ 
in  awarding  partition,  is  not  only  well  e>tablished  by  a  lor--^^ 
series  of  decisions,  which  are  noticed  by  Mr.  Hargrove,  (.^^. 
23  to  Lib.  3  Ck>.  Lit.)  but  it  has  been  found,  by  experiencrc, 
to  be  a  jurisdiction  of  much  public  convenience.     {Calmer  ^Jy 
V.  Calmady,  2  Ves.  jun.  570.)     The  Court,  however,  do€?5 
not  sustain  a  hill  of  partition,  unless  the  title  be  clear ;  &nd»  in      < 
the  Ciise  of  The  Bishop  of  Ely  v.  Kenrick,  {Bunb.  322.)  the      I 
bill  for  partition  was  dismissed  because  the  title  was  denied. 
In  another  case,  (  Cartwright  v.  Pultncy,  2  Atk.  380.)  Lord 
Hardmcke  observed,  that  where  there  were  suspicious  cir- 
cumstances in  the  plaintiff^  title,  the  Court  would  h  ave  hiirik. 
to  law  ;  and,  from  several  cases,  it  appears  to  have  been  tli^^ 
[♦113]       course  of  the  Court,  when  the  question  *of  title,  on  a  b.l.^^ 
for  partition,  was  in  issue,  to  give  the  plaintiff*  a  rea.«!rnabl^^^ 
opportunity  to  try  his  title  at  law,  and,  in  the  mean  time,  to 
preserve  the  bill.     (Bliman  v.  Brown,  2  Vem.  232.  and  the  ^ 
observation  of  the  master  of  the  rolls,  in  Parker  v.  Gerard, 
Amb,  236.)     This  appears  to  me  to  be  the  mo.  t  advisable 
course  in  the  present  case.     The  questions  on  the  title  of 
the  plaintiffs,  are  strictly  legal  questions,  as,  whether  the 
estate  created  by  the  will,  and  by  the  deed,  was  an  estate  in 

{'oint  tenancy,  or  in  common,  and  whether  the  plaintiffs  are 
leirs  of  the  person  last  seised.  It  may,  also,  be  made  a 
question  at  law,  as  has  been  suggested,  whether  the  defend- 
ant be  not  protected  from  the  claim  by  the  statute  of  lim- 
itations ;  this  last  consideration  renders  it  still  more  proper 
that  the  plaintiffs  should  first  be  required  to  establish  their 
title  at  law,  before  they  come  here  for  a  partition.  I  shall, 
therefore,  alter  the  decree  heretofore  made,  for  dismissing 
the  bill  with  costs,  and  shall  retain  the  bill,  and  leave  the  cause 
open  until  af\er  the  next  Circuit  Court,  to  be  appointed  and 
held  in  the  county  of  Oravge,  when  either  party  will  be  at 
liberty  to  move  in  the  cause  for  such  further  order' or  decree 
as  the  case  may  require ;  and  all  further  questions  are,  in 
the  mean  time,  reserved.  A  similar  course  was  pursued 
in  a  case  mentioned  in  note  1.  to  GooJnght  v.  Wells,  {Doug* 
773.)  where  the  master  of  the  rolls  would  not  decide  *' 
ill  ino 
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il  question,  but  retained  the  bill  for  a  twelvemonth  to  en-       1814. 
able  the  plaintitt',  in  the  mean  time,  to  assert  his  right  at  v^^-->v^^^^ 

law.  Moses 

Rule  accordingly.      Mv^olmoro 


*MosE3  and  others  against  Murgatroyd  and  others.      [  *  1^9  ] 

Propertv  held  in  trust,  does  not  pass  to  the  representatives  of  the  tnis- 
tee ;  hut  as  long  as  it  can  be  traced  and  distiuguisheti,  it  enures  to  the 
benefit  of  the  cestity  que  tnisL 

Where  a  iruH  is  created  for  the  benefit  of  a  person,  without  his  knowl- 
edge at  tlie  time,  he  inay,  afterwards,  affirm  the  trust,  and  enforce  irs 
pemnnance.  Collateral  securities  to  creditors  are  considered  as  trusts 
for  the  better  protection  of  their  debts,  and  equity  will  see  that  their 
intention  be  fulfilled. 

Where  an  assignment  is,  on  the  face  of  it,  general^  yet  if  it  be  admitted 
to  be  different  in  its  purfiose,  or  for  a  specific  security, /^oro/  evidence 
»  admissible  to  show  the  real  intent  of^tlie  jmrties. 

The  administrator  of  a  mortgagor  is  not,  as  such,  entitled  to  the  surplus 
money  arising  from  the  sale  of  the  mortgaged  premises ;  but  it  is  con- 
aiderea  as  {mrt  of  the  real  estate,  and  goes  to  the  heirs,  and  will  be 
ttssds  in  their  hnnd.<<.  And  where  tlie  heirs  were  before  the  Court, 
by  their  parent,  it  was  ordered  to  be  distributed,  as  equitable  assets, 
among  ail  the  creditors,  port  passu. 

But  as  the  creditor  has  a  remedy  at  law  against  an  equity  of  redemption, 
it  is  ouestionable  whether,  before  a  sate  of  the  mortgaged  premises,  it 
could  be  deemed  equitable  assets. 

Assets  may  be  panly  lepil,  and  partly  equitable,  and  the  Court  will  dis- 
criminate in  the  distrihution  of  them  ;  following  the  nile  of  law,  as  to 
the  tegat  assets,  so  as  to  prevent  confusion  in  the  administration  of  the 
estate ;  hut  directing  the  equUahte  assets  to  be  applied  ratably  among 
all  the  creditors,  without  preference. 

THE  bill  stated,  that  Samuel  G.  Ogden,  on  the  16th  of  Augiut  59tk 
December  J  1805,  beincr  indebted  to  Isaac  Moses  fy  Sons, 
plaintiffs,  in  the  sum  of  12,412  dollars  and  40  cents  ;  to  Jo- 
seph Kaumin,  plainti  J,  in  the  sum  of  5,891  dollars  and  34 
cents  ;  and  to  Ohed  Smith,  also  plaintiff,  in  the  sum  of 
2,523  dollars  and  90  cents  ;  for  goods  purchased  of  them, 
and  shipped  on  board  a  ship,  called  the  Emperor,  gave  to 
the  plaintiffs,  Moses  fy  Sons,  four  promissory  notes,  pay- 
able in  six  months,  to  Samuel  Murgatroyd,  and  endorsed  by 
him ;  to  Kauman,  three  notes,  endorsed  also  by  Murgatroyd, 
payable  in  six,  seven,  and  eight  months ;  and  to  Smith,  one 
note,  endorsed  by  Murgatroyd,  for  the  amount  of  their  re 
KpectiTe  debts. 
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1814.  *To  indemnify  Murgatroyd^  and,  also,  Governeur  fy  Kern- 

v^^^x^^^^  hhy  for  advances  and  responsibilities,  Ogden  about  the  same 

AiosBs        time,  by  deed,  assigned   to  them   so  much   of  the  coflee, 

MuRGATRoro   ^"^^°S  from  a  debt  due  to  Ogden  from  the  government  ojf 

Hayti,  as  should  be  laden  on  board  of  the  ship  Emperor, 

belonging  to  Ogden,  and  which  was  expected  to  arrive  at 

New- York  from    St.   Domingo,     As  a    special  security  to 

Murgatroydy  against  his  endorsements  of  the  notes,  Ogden, 

on  the    12th  of  February,    1806,  executed    to   Murgatroyd 

another  deed  of  assignment  of  100,000  pounds  of  coffee,  or 

other  goods  of  the  value  of  20,000  dollars,  on  board  of  the 

Emperor,  parcel  of  the  return  cargo,  the  proceeds  of  the 

outward  cargo  to  Hayti. 

Before  either  of  the  notes  became  due,  Ogdtn  became 
insolvent,  and  notice  of  the  non-payment  of  the  notes  was 
given  to  Murgatroyd,  the  endorser,  who  assured  the  holders 
that  the  notes  should  be  paid  out  of  the  property  so  assigned 
to  him  by  Ogden,  as  soon  as  the  ship  arrived  ;  and  relying 
on  this  assurance,  the  holders  forbore  to  commence  suits  on 
the  notes.  In  July,  1806,  the  ship  arrived  at  New^YorJc 
with  a  valuable  cargo  of  coffee  and  other  goods.  On  the 
3d  of  Augmt,  1806,  Murgatroyd  died  intestate,  and  the  de- 
fendant, Thomas  Murgatroyd,  administered  on  his  estate. 
Ogden  having  assigned  parts  of  the  cargo  to  other  creditors, 
it  was  agreed  among  all  the  parties  concerned,  and  by  Thomas 
Murgatroyd,  the  administrator  of  Murgatroyd,  deceased,  to 
subtnit  the  rights  of  the  respective  claimants  to  arbitration. 
On  the  hearing  before  the  arbitrators,  Thomas  Murgatroyd^ 
the  administrator,  claimed  to  be  entitled  to  the  benefit  of  the 
security,  intended  by  the  assignments  from  Ogden,  to  the 
amount  of  the  notes  which  he  was  holden  to  pay  by  reason 
of  the  endorsements  of  the  intestate.  On  the  2d  of  October, 
1806,  the  arbitrators  made  an  award,  directing  the  distribu- 
tion of  the  cargo  among  all  the  claimants,  who  acquiesced 
in  the  award,  and  received  their  proportions.  The  sum  re- 
ceived by  Thomas  Murgatroyd,  the  administrator,  amounted, 
[  *  121  ]  *besides  charges,  to  19,000  dollars.  While  the  arbitration 
was  perKling,  the  plaintiffs  made  repeated  applications  to 
Thomas  Murgatroyd,  for  payment  of  the  notes,  and  were 
always  referred  by  him  to  the  issue  of  the  arbitration,  when 
the  notes  should  be  paid  ;  and,  after  the  award,  hepromissed 
to  pay  the  notes  out  of  his  proportion  of  the  cargo,  as  soon 
as  it  was  sold.  One  of  the  notes,  to  Moses  fy  Son^  was 
paid  by  the  administrator,  and  one  of  the  notes,  to  Kaunumj 
was  paid  by  the  intestate,  in  his  lifetime,  but  the  other  notes 
remain  unpaid. 

After  the  award,  the  administrator  sold  part  of  the  cargo, 
but  refused  to  pay  the  plaintiffs,  alleging,  that  the  intestate 
Wl 
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had  incurred  other  responsibilities  for*  Ogden,  which  ought        1814. 
first  to  be  secured.  v^-^^v-^^ 

The  widow  of  *S.  M.,  the  intestate,  afterwards  intermarried       Moses 
with  G.  Storm ;  and   T.  itf.,  the  administrator,  confessed  a  BtuaoATRoro 
judgment  to  her,  as  executrix  of  «S\  Stevenson,  for  57,766 
dollars  and  13  cents,  and  pleaded  that  judgment,  and  a  de- 
ficiency of  assets,  in  bar  of  tiie  demands  of  the  plaintiffs. 

The  plaintiffs  alleged  that  this  judgment  was  confessed, 
and  kept  on  foot,  per  fraudem ;  or,  if  it  was  not,  still  it  ought 
not  to  be  paid,  as  Mrs.  Storm  was  not  a  creditor  of  Ogden, 
or,  if  she  was,  she  had  no  lien  on  the  property. 

By  an  agreement  between  the  plaintiffs  and  defendants, 
the  property  received  by  the  administrator,  under  the  as- 
signments of  Ogden,  and  remaining  in  his  hands  unappro- 
priated, amounting  to  11,500  dollars,  was  placed  in  the 
hands  of  C.  Wilkesy  in  trust,  subject  to  the  final  order  and 
decree  of  the  Court  in  this  cause. 

The  intestate,  S.  M.,  died  seised  of  real  estate  of  consid- 
eral^le  value  at  Harlaemy  which  came  to  the  possession  of 
his  heirs ;  and  which  was  under  mortgage  to  one  Lawrence, 
who  filed  a  bill  in  Mat/,  1807,  to  foreclose,  and  the  property 
was  afterwards  sold  by  a  master  for  7,500  dollars,  but  no 
deed  given.  The  administrator  had  applied,  in  April,  to 
the  surrogate,  on  the  ground  of  a  deficiency  of  personal  as- 
sets, and  obtained  *an  order,  on  the  12th  of  June,  1807,  for  [  *  122  ] 
the  sale  of  the  real  estate  of  the  intestate,  and  the  proceeds 
to  be  brought  into  the  hands  of  the  surrogate,  to  be  distrib- 
uted according  to  law ;  but  the  surrogate  suspended  the  . 
proceeding  on  the  order,  and  consented  to  the  order  of  sale 
by  the  master,  with  a  view  to  secure  the  surplus  moneys 
arising  from  the  mortgaged  premises.  The  bill  of  the  plain- 
tiffs called  for  an  account,  &c.,  and  that  the  moneys  arising 
from  the  sale  of  the  cargo  might  be  applied  to  the  payment 
of  the  notes,  and  not  to  the  payment  of  the  intestate's  debts 
generally ;  and  that  the  surplus  proceeds  of  the  mortgaged 
premises  might  be  distributed  equally,  without  a  preference 
of  the  judgment. 

T.  margatroyd,  in  his  answer,  admitted  that  the  notes 
were  given  and  endorsed,  and  the  protest  and-  notjce  to  the 
endorsee ;  that  the  first  assignment,  by  Ogden,  ol  the  20th 
of  December,  1805,  was  a  quantity  of  coffee,  particularly  des 
igoated,  but  denied  that  it  was  made  specifically  to  secure 
the  endorsements,  or  notes,  but  was  intended  as  a  security 
against  all  the  engagements  by  S.  M.  for  Ogdtn ;  that  the 
second  assignment  of  the  12th  of  February,  1806,  did  not 
relate  to  any  specific  liability,  but  was  a  general  security, 
like  the  other,  for  all  advances  and  responsibilities  on  ac- 
count of  Ogden ;  that  the  only  specific  security  given  bv 
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1814.  Ogden,  was  of  the  freight  of  the  ship,  which  was  assignee 
>.^^-'^^y-^,^  on  the  4lh  o( May,  1S06,  and  when  the  ship  arrived,  Ogdei 
Moses  himself  received  the  freight,  and  became  in>olvent,  so  tha 
MuHUATROYB  "^"®  ^^  ^^  camc  to  the  hands  of  &  M.  or  of  the  administra 
tor.  He  denied  that  the  intestate  ever  admitted  tliat  th< 
assignments  were  specifically  to  secure  the  endorsements 
or  that  he  promised  to  pay  the  notes  out  of  the  proceeds 
He  admitted  that  Ogden  made  other  assignments  of  goods 
expected  in  the  ship  Emperor,  to  other  crcditur^" ;  that  th( 
arbitrators  awarded  as  alleged  by  the  phiintitf>  ;  that  he  ex< 
hibited  the  three  assignments  to  the  arbitrators,  nnd  claimed 
under  them,  to  be  allowed  for  all  the  respc>nsibJities  am 
[  ♦  123  ]  payments  *of  the  intestate  for  Ogden,  amounting  lo  31,276 
dollars  and  50  cents,  including  the  endorsements,  a  note  o: 
5,000  dollars,  and  a  check  of  5,000  dollars ;  but  he  denied 
that  he  made  any  claim  on  ftccount  of  the  notes,  more  than 
for  any  other  item.  He  admitted  that  all  parlies  acquiescec 
in  the  award,  and  that  he  received  under  it,  out  of  the  as- 
signment, 16,270  dollars  and  55  cents;  hut  denied  that  h< 
had  promised  to  pay  the  notes  out  of  the  proceeds.  He  ad 
mitted  the  payment  of  one  of  the  notes  to  Moses,  which  hac 
been  negotiated  to  J.  R.  Livingston,  but  i^aid  that  it  wai 
paid  in  expectation  of  receiving  the  freight,  and  i:ot  undei 
the  idea  that  the  notes  had  any  preference  on  the  cargo 
That  he  had  refused  to  pay  the  notes  out  of  the  money  h( 
had  received,  because  he  had  other  demands  agninst  Ogden 
to  wit,  a  note  dated  the  14th  of  January,  1606,  for  5,00( 
•dollars,  for  advances  made  to  him  by  the  intestate,  and  i 
check  of  Ogden,  dated  the  10th  of  April,  1^06,  for  5,001 
dollars,  which  was  unpaid  ;  to  satisfy  which  demands,  h< 
insisted  he  had  a  right  first  to  apply  the  proceeds,  and  alsc 
to  reimburse  himself  the  sum  paid  to  J.  li.  L.  for  the  note 
and  also  the  amount  of  the  note  to  Kauman ;  that  the  intes 
tate,  as  administrator,  with  the  will  annexed,  of  Susaiwai 
Stevenson,  appropriated  to  his  own  use  the  sum  of  57,76( 
dollars  and  13  cents,  and  for  that  balance  the  defendan 
confessed  the  judgment  to  iSi/^an  Storm,  &.C.,  the  devisee  un- 
der the  will  of  Mrs.  Stevenson,  which  was  entered  up  the 
22d  of  December,  1806  ;  which  judgment  was  bona  fide,  anc 
had  been  pleaded  by  him,  as  stated  in  the  bill ;  and  he  de- 
nied that  it  was  fraudulent,  or  done  under  the  indemnifica- 
tion of  any  person  whatever ;  and  he  insisted  that  he  waj 
bound  by  law,  to  consider  all  the  proceeds  in  his  hands  a: 
assets,  lo  be  applied,  in  the  course  of  administration,  accord 
ing  to  the  general  rules  of  law  ;  and  that  he  was,  therefore 
bound  to  apply  all  the  property  of  the  intestate,  in  his  hands 
in  satisfaction  of  that  judgment. 

The  defendant  admitted,  that  the  amount  of  the  propert] 
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in  the  hands  of  C,  Wilkes  was  11,150  dollars  and  50  cents,        1814. 
*the  whole  of  which  he  claimed  as  assets.     The  defendant  s^^-n^.^-^^ 
admitted  the  existence  of  the  mortgage  stated  in  the  bill,        Moses 
and  the  suit  and  sale,  but  said  that  the  sale  had  been  since  mcroatrotu 
va.raied,  but  for  what  reason  he  did  not  know.  r  *  iQd  " 

Garret  Storm,  and  Susan,  his  wife,  (formerly  Susan  Mur-       *■ 
f^atroyd,  widow  of  the  intestate,)  Charles  fVLkes,  and  fVil- 
Ham  Lawrence,  put  in   their  joint  and  several  answers,  in 
which  the  principal  facts,  as  stated  in  the  answer  of  T.  Mur- 
gatroyd,  were  admitted. 

Samuel  G,  Ogden,  the  assignor,  who  was  examined  as  a 
witness,  stated,  that  all  the  notes  given  to  the  plain titfs  were 
f^r  goods  purchased  of  them  ;  and  shipped  in  the  Emperor, 
on  the  voyage  to  Hayti;  that  before  Samuel  Murgatroyd, 
the  intestate,  consented  to  endorse  the  notes,  the  witness 
promised  to  secure  him,  by  the  assignments  ;  and  that  he 
made  the  assignment  of  the  12th  of  February,  1806,  for  the 
purpose  of  securing  S.  M.  against  the  said  endorsements ; 
and  that,  as  S.  M  afterwards  expressed  fears  as  to  the  suffi- 
ciency of  the  security,  the  witness,  in  May  following,  assigned 
to  him  the  freight ;  that  the  assignment  made  by  him,  on  the 
16th  of  December,  1805,  had  no  reference  to  the  notes,  but 
was  intended  as  a  general  security ;  that  the  note  of  5,000 
dollars,  and  the  check  for  the  like  sum,  were  not  in- 
cluded in  the  security  provided  by  the  assignments  of  the 
12th  of  February,  and  of  May,  1806,  but  were  intended  to 
be  secured  by  the  one  in  December  preceding;  that,  "  he  al- 
ways considered  that  5.  M.  understood,  and  was  impressed, 
that  the  assignments  of  the  12th  of  February  and  14th  of 
May,  1806,  were  made  specifically  to  secure  the  said  endorse- 
ments, and  no  jther  notes.*' 

J.  G,  Bogart,  another  witness,  deposed,  that  he  applied 
to  Tl  M.,  the  administrator,  to  pay  one  of  the  notes,  and  he 
promised  to  pay  it  out  of  the  proceeds  of  the  cotton  and 
offee,  which,  he  understood  from  T.  M.,  were  a<:signed  to 
A".  M.,  the  intestate,  to  secure  him  against  the  said  endorse- 
ments. 

•/.  Wilkes,  the  notary,  who  demanded  payment  of  the  [  ♦  125  | 
notes  from  S.  M.,  testified  that  the  intestate  told  him,  that 
they  would  be  paid  on  the  arrival  of  the  ship,  which  had 
been  assijf^ned  to  him  by  Ogden,  as  security  for  his  endorse- 
ments. D.  A.  Ogden  also  deposed,  that  he  understood 
from  S.  M.,  about  the  time  the  notes  became  due,  that  he 
had  received  from  Samuel  G.  Ogden,  a«  collateral  security 
for  the  payment  of  the  notes  and  of  all  responsibilities  of  the 
same  nature,  an  assignment  of  property ;  that  T.  M.,  the  ad- 
ministrator, admitted  to  him,  tJiat  the  assignment  of  the 
12tli  of  February^  1806,  was  made  to  secure  the  payment 
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1814.  of  the  notes,  for  which  he,  5.  M.,  had  become  liable  for  S. 
N.^^-^,^-^^  G.  Ogdtn ;  and  the  impression  of  the  witness  was,  that  T. 

MosKf  M.  said  he  should  apply  the  proceeds  of  the  coffee  to  the 
MuBOATROTD.  pay^^ot  of  thc  Hotes^  to  secure  which  the  assignment  was 
'  made. 

Harison  and  Hoffman^  for  the  plaintifls,  contended,  that 
the  evidence  fully  established  the  fact  that  the  assignment 
of  the  I2th  of  February,  1806,  though  absolute  on  the  face 
of  it,  was  given  and  intended  only  as  a  security  for  the  notes 
due  to  the  plaintiffs ;  that  it  was  a  settled  principle  that  a 
specific  fund,  assigned  to  pay  a  debt,  bhould  be  always  so 
apphed  ;  and,  as  long  as  the  fund  could  be  traced,  the  trust 
must  follow,  and  attach  to  it.  (1  Equity  Cas.  Ab,  93.  K.  pi. 
5.  Bac.  Ab,  Obligation,  (B.)  168.  Kip  v.  Dank  of  New-York, 
10  Johns,  Rep.  63.) 

Where  a  deed  is,  on  the  face  of  it,  contrary  to  the  intent 
of  the  parties,  it  is,  prima  facte,  fraudulent,  and  parol  evi- 
dence is,  therefore,  admissible  to  show  the  intent ;  and  it 
was  admitted,  on  all  hands,  that  the  assignment,  though 
general,  was  intended  as  a  specific  security. 

In  Neilson  v.  Blight,  (1  Johns,  Cas.  205.)  it  was  decided 
that  where  a  trust  was  created  for  the  benefit  of  a  person, 
though  without  his  knowledge  at  the  time,  he  might  affirm 
[  ^  126  ]  the  trust,  and  enforce  its  execution.  There  could  be  *no 
doubt  as  to  the  equity  of  the  case  ;  and  it  was  equally  clear, 
that  the  surplus  moneys  in  the  hands  of  the  administrator 
arising  out  of  the  sale  of  the  real  estate,  were  equitable  assets 
An  executor,  though  entitled  to  the  surplus  of  the  persona 
estate,  cannot  take  the  proceeds  of  the  real  estate.  An 
equity  of  redemption  is  equitable  assets;  and  on  the  princi- 
ple that  equality  is  equity,  a  Court  of  equity 'will  always  en- 
deavor to  make  equitable  assets,  by  disregarding  all  prefer- 
ences among  the  creditors.  (3  Bac.  Ab.  58.  1  Sa/k.  79. 
s.  1.)  This  Court,  then,  ought  to  lay  hold  of  the  fund,  and 
distribute  it  ratably  among  all  the  creditors. 

Wells  and  Colden,  contra,  contended,  that  the  plaintiffs  had 
no  equity,  in  preference  to  the  infant  children  of  the  intes- 
tate. The  principal  object  of  the  plaintiffs,  in  coming  into 
this  Court,  was  to  set  aside  the  judgment,  on  the  allegation 
of  fraud;  but  that  allegation  had  been  fully  disproved,  and 
the  judgment  shown  to  be  bona  fide. 

The  plaintiffs  seek  to  alter  the  legal  distribution  of  the 
assets  in  the  hands  of  the  administrator,  and,  on  some  pre* 
text  of  equity,  to  gain  a  preference  over  the  judgment  cred- 
itor, and  against  the  infant  children  of  the  intestate.  The 
administrator   had  a   right  to  confess  the  judgment    and 
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thereby  give  a  preference  ;  but  the  plaintiffs  insist  that  there        1814. 
are  certain  hens  and  trusts  which  ought  to  change  the  legal  n^^*-s,.-iw/ 
destination  of  the  property.     The  credit  was  given  to  the       Moses 
personal  responsibihty  of  the  intestate,  as  endorser,  and  to  jh^rq^trotd 
Samuel  G.  Ogden,  as  maker  of  the  notes.     The  plaintiffs 
did  not  look  further,  and  further  they  ought  not  to  be  allowed 
to  go.     The  intestate  was  to  be  indemnified,  for  lending  his 
name  and  money  to  Ogden^  by  the  assignments.     Third  per- 
sons, not  privies  to  an  assignment  made  for  the  benefit  of 
S.  M.,  and  now  claimed  for  his  children,  ought  not  to  take 
that  benefit. 

•The  note  and  check,  which  are  to  be  refunded,  will  nearly       [  *  127  ] 
absorb  all  the  money  the  administrator  has  received ;  and 
this  Court  can  distribute  only  the  surplus  that  may  remain, 
after  deducting  what  had  been  advanced  by  the  intestate. 

The  assignments  of  the  20th  of  December,  and  12th  of 
February,  are  both  general ;  but  that  of  the  14th  of  May  is 
a  specific  security.  The  answer  expressly  denies  that  the 
assignment  of  the  12th  of  February  was  specific.  •  Can  parol 
evidence  be  admitted  to  contradict,  or  alter  the  operation  of 
that  assignment  ?  Parol  trusts  are  void  by  the  statute ;  and 
to  permit  parol  evidence,  in  this  case,  would  be  against  the 
policy  of  the  statute,  and  of  dangerous  consequence.  The 
answer  denies  all  the  allegations  on  which  the  plaintiffs  rest 
their  claim  to  the  interposition  of  this  Court.  The  evidence, 
in  a  great  degree,  confirms  the  answer,  that  the  assignments 
of  December  and  February  were  general,  and  intended  to 
cover  all  the  responsibilities  of  the  mtestate  for  Ogden,  The 
assignment  of  the  freight,  in  May,  being  intended  to  be  «jp€- 
cijic,  was  so  expressed. 

Where  a  general  assignment  is  given  by  way  of  security, 
and  without  any  specific  destination,  it  may  be  applied  by 
the  assignee  to  any  debt  or  demand  due  to  him,  at  his  elec- 
tion or  discretion. 

Again,  there  is  no  color  of  equity  for  considering  the  sur- 
plus money  in  this  Court,  on  the  sale  of  the  mortgaged  prem- 
ises, as  equitable  assets.  This  Court  will  not  consider  it- 
self as  ancillary  to  the  surrogate ;  and  because,  by  chance, 
the  money  has  come  into  this  Court,  decree  according  to  the 
rules  of  the  surrogate's  Court.  The  proceedings  before  him 
were  abandoned,  and  the  surplus  ought  then  to  be  distrib- 
uted acc&rding  to  the  rules  of  law. 

The  Chancellor.  The  plaintiffs  found  their  claim  to 
the  proceeds  of  the  cargo,  assigned  by  Ogden  to  tS^.  Murga- 
iroyd,  on  the  12th  of  February,  1806,  as  being  property 
held  by  the  intestate,  in  trust,  for  the  payment  of  3ieir  notes. 
*If  this  be  once  conceded  or  ascertained,  as  a  matter  of  fact,      [  *  128 1 
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1814.       ^^^  conclusion  follows,  of  course,  that  the  proceeds  were  not 
^^^^s^-^««^  assets  in  the  hands  of  Thomas  3Iurgatroyd,  the  admini^tra- 
MoflKs        tor,  for  the  general  creditors  of  his  intestate,  but  they  existed 
tfuBttATROTD   '"  ^^^  hunds  subjcct  to  the  trust.     The  cases  of  Dicring  v. 
Torrington,  (1  Salk,  79.  pi.  1.)  and  oi  Kip  v.  Tlit  Bunk  oj 
New- York,  (10  Johns.  Hep.  63.)  show  that  property  held  in 
trust  does  not  pass  to  the  representatives  of  the  trusiee  dis- 
charged of  the  trust,  but,  if  it  can  be  traced  and  distinguish- 
ed, it  l^hall  enure  to  the  benefit  of  the  cestuy  que  trust. 

The  assignment  to  Samuel  Murgatroyd  was  absolute  on 
the  face  c»f  it ;  but  it  is  admitted  by  the  answer  of  the  ad- 
ministrator, and  supported  by  all  the  proof  in  (he  cause, 
that  the  assignment  was  made,  and  taken  by  him,  as  a  se- 
curity or  indemnity  merely  ;  this  fact  being  admitted,  the 
party  interested  has  aright  to  go  into  parol  proof  to  explain 
the  extent  and  object  of  the  security.  The  admission  of 
parol  proof,  to  show  the  intent,  becomes  indispensable.  The 
defendant,  (the  administrator,)  in  his  answer,  admits  the  as- 
signment to  be  different  from  what  it  purports  to  be.  It 
does  not,  therefore,  truly  express  the  intent  of  the  parties ; 
and  parol  evidence  is,  then,  clearly  admissible  to  ^ihow  that 
intent.  The  deed  was  false  on  the  face  of  it,  by  the  admis- 
sion in  the  answer,  but  that  admission  does  not  go  to 
impeach  the  general  fairness  of  the  transaction  ;  the  differ- 
ence between  the  deed  as  expressed,  and  the  deed  as  in- 
tended, may  have  arisen  from  mistake,  or  ignorance,  or  ac- 
cident ;  and  it  becomes  necessary,  in  order  to  attain  justice, 
that  the  Court  should  let  in  parol  proof  to  discover,  and  carry 
into  effect  the  real  intention  of  the  parties  in  creating  the 
security. 

I  have  no  doubt,  then,  of  the  competency  of  the  parol 
proof  in  this  case  ;  and  the  weight  of  that  proof  goes  lo  es- 
tablish the  fact  for  which  the  plaintiffs  contend,  that  the  as- 
signment was  made  to  indemnify  5.  Murgatroyd  against  the 
f  *  1-291  endorsement  of  the  notes  in  question.  This  appears  *froni 
the  evidence  of  Ogden,  who  made  the  assignment,  and  who 
testifies  that  he  made  it  for  that  specific  purpo^d,  and  for  no 
other,  and  that  he  always  considered  that  S.  Murgatroyd, 
the  assignee,  so  understood  it.  This  appears,  also,  from  the 
testimony  of  J.  G,  Bogart,  and  of  I^.  Jl.  Ogdau  who  state, 
that  they  understood  the  same  from  the  administrator, 
Thomas  Murgatroyd ;  and  it  further  appears,  from  the  evi- 
dence of  fVilkes,  that  when  he  demanded  payment  of  the 
notes  of  the  intestate,  he  admitted,  in  respect  to  the  ?hip, 
an  assignment  to  him,  by  Ogden,  as  security  for  hiscndoise- 
ments.  We  have,  then,  a  very  full  and  explicit  admission 
of  the  fact  from  all  the  parties  concerned  ;  from  Ogden^  who 
made  the  assignment;  from  Samuel  Murgatroyd ^  the  as- 
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sjgnec  ;  and  from  Thomas   Murgatroyd,  his  administrator,        1814. 
and  one  of  the  defendants.  .  -^-n/^"^w> 

I  shall  then  consider  this  fact  as  well  made  out,  viz.  that  Moses 
the  assignment  of  the  12th  of  February,  1806,  though  ab- 
solute on  the  face  of  it,  was  intended,  by  the  parties  to  it, 
to  be  a  security  only  tothe  intestate  for  his  endorsement  of 
the  notes  in  question.  This  being  the  case,  the  plaintiffs,  as 
holders  of  the  notes,  are  entitled  to  the  benefit  of  this  collat- 
eral security,  given  by  their  principal  debtor  to  his  surety  : 
and  the  case  of  Maure  v.  Harrison,  (1  Eq.  Ah,  93.  K,  5. 
Mich.  169-2.)  is  directly  to  this  point.  These  collateral  se- 
curities are,  in  fact,  trusts  created  for  the  better  protection 
of  the  debt ;  and  it  is  the  duty  of  this  Court  to  see  that  they 
fulfil  the  design.  And  whether  the  plaintiffs  were  apprized, 
at  the  time,  of  the  creation  of  this  security,  is  not  material. 
"The  trust  was  created  for  their  benefit,  or  for  the  better  se- 
curity of  their  debt,  and  when  it  came  to  their  knowledge, 
they  were  entitled  to  affirm  the  trust,  and  to  enforce  its  per- 
Torinance.  This  was  the  principle  assumed  in  the  case  of 
J^'eiLmn  v.  JB/t>/tr,  (1  Johns.  Cas.  205.) 

The  plaintiffs  are,  accordingly,  entitled  to  the  exclusive 
iippropriation  of  the  11,150  dollars  and  50  cents,  in  the 
*hands  of  Charles  fVilkes,  with  the  interest  thereon,  towards  *  130] 

the  payment  of  their  notes. 

The  next  question  is,  whether  the  surplus  moneys  now  in 
this  Court,  and  arising  on  the  sale  of  the  lands  mortgaged  to 
X^au?refice,  shall  go  to  the  administrator  for  distribution, 
where  they  will  be  absorbed  by  the  judgment  confessed,  or 
whether  ihey  shall  be  distributed  under  the  direction  of  this 
Court,  pro  rata,  among  all  the  creditors,  as  equitable  assets. 
The  administrator  is  not,  as  such,  entitled  to  this  surplu^ ;  it 
i^  part  of  the  rea/ estate,  and  goes  to  tlie  heirs,  and  would 
l>e  assets  in  their  hands.  The  heirs  appear  to  be  infants, 
and  their  mother,  Susan  Stormy  is  before  the  Court  in  the 
c'.haracter  of  a  creditor,  in  behalf  of  her  children,  and  hold- 
ing a  judgment  confessed  by  the  administrator.  I  am  in- 
clined to  consider  the  moneys  in  question  as  equitable  as- 
sets. It  was  held,  in  Plunket  v.  Penson,  (2  AtJc,  290.)  that 
the  equity  of  redemption  of  a  mortgage,  in  fee,  forfeited  in 
the  lifetime  of  the  mortgagor,  was  equitable  and  not  legal 
assets ;  and  the  same  doctrine  was  held  by  the  master  of  the 
rolls,  in  the  case  of  Sir  Charles  Cox's  creditors,  (3  P.  fVms. 
341.)  But  as  the  creditor  has  a  remedy  at  law,  with  us. 
against  an  equity  of  redemption,  it  might, be  doubted  wheth- 
er it  could  be  deemed  equitable  assets  while  unsold  ;  but 
after  it  is  converted  into  money,  under  the  decree  of  this 
Court,  I  think  the  money  is  to  be  treated  as  equitable  assets  ; 
for  the  creditor  must  come  here  for  relief,  as  the  money  is 
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1814.       placed  under  the  jurisdiction  of  the  Court.     In  Freenoult  x 
.^^i0^\y^^^  Dedire,  (IP.  fVms,  429.)  it  was  said,  that  where  the  estate 
MoiEs       descends  to  the  heir,  it  is  legal  assets,  but  if  the  heir  sell  the 
MurgItroyd.  ^^^^   before  suit,  it  then  becomes   equitable  assets.     The 
general  doctrine  is  to  encourage,  as  much  as  possible,  the 
idea  of  equitable  at^scts,  because  equality  in  the  payment  oi 
debts  is  equity,  and  the  rule  of  distribution,  in  chancery,  is 
founded  on  principles  of  natural  justice.     Assets   may  be 
partly  legal  and  partly  equitable,  and  the  Court  will,  in  such 
[  ^  131  ]       case,  discriminate,  and  direct  that  such  as  *are  legal  be  ap- 
plied in  a  course  of  administ]:ation,  and  such  as  are  equita- 
ble, be  applied  pari  passu.     This  was  done  in  North  v.  Cox, 
(3  P.  Wftkt.  344.  n.  3.)     In  the  distribution  of  legal  assets^ 
this  Court  follows  the  rule  of  law,  to  prevent  confusion  ia. 
the  administration  of  the  estate ;  but  whenever  the  assets 
are  considered  as  equitable,  then  it  is  well  and  uniformly^ 
settled,  that  they  are  to  be  distributed  among  all  the  credi* 
tors,  pro  rata,  without  giving  preference.     Morris  v.  Bank 
of  England,  (2  Cos.  temp.  T.  218.) 

I  conclude,  then,  that  the  surplus  moneys  now  in  CourC 
are  to  be  treated  and  distributed  as  equitable  assets  ;  and  as 
no  objection  was  made  to  the  want  of  proper  parties  before 
the  Court,  the  decree  must  be  entered  accordingly ; 

1.  That  the  plaintiffs  are  entitled  to  the  11,150  dollars 
and  50  cents,  in  the  hands  of  Mr.  Wilkes  *  and, 

2.  That  the  surplus  moneys,  arising  v   ^^^  the  sale  of  the 
mortgaged  premises,  ought  to  be  distril  •  '^d  as  equitable  as 
sets,  ratably  among  all  the  creditors. 
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1814. 
G   Phillips  against  Thompson  and  othen.  philups 

Thompiov 
slar^tioiis  of  a  person,  not  a  party  in  interest,  nor  a  party  to  the  suit, 
nd  who  is  a  witness  iu  the  cause,  are  not  competent  evidence, 
ilaiotifr  cannot  read  his  own  answer  to  u  bill  of  discovery  in  a  craat 
uit,  in  evidence,  unless  the  defendant  chooses  first  to  produce  it. 
iontract  made  by  an  owner  of  land  with  the  commissioners^  under  the 
ct  relative  to  draining  the  drovmed  lands  in  Orange  county,  (sess.  30. 
h.  25.^  by  which  they  were  allowed  to  use  each  bank  of  the  river 
^ailkiUj  &C.,  which  they  might  find  necessary,  in  removing  all  ob- 
tructions,  and  in  deepening  and  widening  tiie  river,  &c.,  and  to  use, 
ccupy,  and  enjoy  the  same,  and  fo."  which  they  were  to  |>ay  a  com- 
teosation  to  the  owner  for  the  damages,  and  who  agreed  to  allow 
hem  to  cut  a  canal  through  hk  lands,  is  a  contract  concerning  an 
wUrest  in  land«,  within  the  purview  of  the  statute  of  frauds. 
entitle  a  party  to  take  the  case  out  of  the  statute,  on  the  ground  of 
Alt  •performance  of  the  contract,  he  must  make  out,  by  clear  and  sat-        [  ♦  132  ] 
ilactory  proof,  the  existence  of  the  contract  as  laid  in  his  bill.     And 
be  act  of  part  performance  must  be  of  the  identical  contract  set  up 
J  him. 

I  Dot  enough  that  the  act  is  evidence  of  some  agreement,  but  it  must 
•e  unequivocal  and  satisfactory  evidence  of  the  particular  agreement 
barged  in  the  bill. 

B  ewnmissioners,  under  the  act  above  mentioned,  had  no  right  to  use 
be  lands  of  the  plaintiff,  or  to  remove  or  destroy  his  property,  with- 
•ut  a  valid  and  legal  contract  with  him  for  that  purpose,  or  until  com- 
«nsation  had  been  made  and  tendered  to  liitn,  according  to  the  act. 
i  where  a  bill,  filed  against  the  commissioners  to  compel  a  perform- 
nce  of  a  parol  contract  to  compensate  the  party,  could  not  be  siis- 
ftiaed,  on  the  ground  of  its  not  being  a  vaUd  contract  within  tlie  stat- 
tte  of  frauds ;  yet  this  Court  retained  the  bill,  and  awarded  an  issue 
tf  quantum  damnificatuSy  to  assess  the  damages  sustained  by  the  plain- 
tf!^  by  the  arts  of^he  defendants,  as  the  plamtiff  had  sustained  an  in- 
ury  /or  which  he  ouglit  to  be  compensated,  and  for  which  he  had  no 
eniedy,  or,  at  best,  a  doubtful  and  inadequate  one,  at  law. 

THE  bill,  which  was  filed  in  July,  1809,  stated  the  act  of  J»//v  5th,  r,ih 
5  legislature,  passed  the  6th  of  March,  1807,  entitled  "  an  '^'A^ftm^ 
to  raise  moneys  to  drain  the  drowned  lands  in  the  county 
Orange,^'  (sess.  30.  ch.  25.)  By  the  first  section  of  the 
.,  three  inspectors  were  appointed  to  determine  the  num- 
•  of  acres  belon«^ing  to  each  owner  of  the  tract  of  drowned 
ds,  which,  in  their  opinion,  might  be  benefited  in  remov- 
;  the  obstructions  and  straightening  the  river  Wallkill^ 
i  the  two  streams  which  fall  into  it,  in  that  tract ;  and  to 
ermine  the  proportion  that  each  owner  should  pay,  per 
€,  of  any  sum  of  money  to  be  raised  for  the  purpose,  and 
make  a  roll  thereof,  (&.c. 

By  the  4th  section.  John  Townsend,  George  D.  TVickham, 
ter  Toicnscnd,  Most^  Phillips,  and  William  Thompson^ 
re  appointed  commissioners,  with  full  power  to  remove  all 
itmctions  out  of  the  WaUkill,  (fee. ;  to  deepen,  widen  and 
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1814.  straighten  the  same,  &c. ;  and  further,  to  use  and  occupy  a 
sufRcient  proportion  of  the  lands  adjoining  each  bank  of  the 
river,  on  which  they  may  find  it  necessary  to  lay  the  rocks, 
stone,  earlh,  Slc,  which  they  may  have  occasion  to  take 
out  of  the  same,  d:c. ;  and  that  the  commissioners,  and  their 

I  ♦  133  ]  ♦successors,  might  contract  wi.h  the  owners  of  the  lands  ?o 
to  be  used,  for  the  damages  which  they  might  sustain  by 
reason  thereof;  and  in  case  of  disagreement,  the  damages 
were  to  be  assessed  by  three  indifferent  freeholders,  to  be 
mutually  chosen  for  the  purpose ;  and  if  the  owners  should 
refuse  or  neglect  to  choose  the  appraisers,  the  commission- 
ers might  apply  to  the  Orange  Court  of  Common  Pleas,  who 
were  empowered  to  appoint  the  appraisers. 

By  the  11th  section,  the  commissioners,  or  their  succes- 
sors, or  a  majority  of  them,  if  necessary,  in  exercise  of  their 
powers,  &c.,  might  remove  or  destroy  any  mill  or  mill  dam, 
or  any  otiier  erection  or  improvements,  owned  by  any  per- 
son or  persons,  on  the  said  river,  &:c.  And  that  all  persons 
sustaining  damage  or  injury,  by  the  exercise  of  the  powers 
granted  to  the  commissioners,  &c.,  should  receive  indemnity 
and  compensation  for  such  damage  or  injury  :  the  commis- 
sioners, &c.  and  the  persons  sustaining  the  damage  or  inju- 
ry, might  treat  and  agree  on  the  sums  to  be  paid  as  compen- 
sation, &c. ;  and  in  case  of  agreement,  the  commissioners 
were  directed  to  pay  the  sums  agreed  on  out  of  the  moneys 
coming  into  their  hands  under  the  act ;  but  in  case  of  disa- 
greement between  the  parties,  &c.,  the  persons  claiming  com- 
pensation might  apply  to  the  chancellor,  or  one  of  the  judges 
of  the  Supreme  Court,  who  was  directed  to  appoint  five  rep- 
utable and  disinterested  freeholders  of  the  county,  to  de- 
termine the  sum,  or  sums,  which  ought  to  be  paid  as  com- 
pensation, &c.  And  it  was  made  the  duty  of  the  commis- 
sioners to  pay  the  sums,  so  determined  on  as  compensation, 
out  of  any  moneys  coming  to  their  hands,  &c.,  to  the  per-, 
sons  entitled  to  such  compensation  ;  and  that  until  such  sums 
should  be  paid,  they  should  carry  interest,  and  be  a  lien  on 
the  lands  intended  to  be  benefited  by  the  draining  afore- 
said, in  the  nature  of  a  mortgage ;  and  that  the  said  lands 
might  be  proceeded  against  in  a  Court  of  chancery,  as  mort- 
gaged premises,  as  nearly  as  the  nature  of  the  case  would 

J  *  134  J        *admit,  and  might  be  sold  to  raise  the  sum  or  sums  to  be 
paid. 

The  bill  further  stated,  that  the  plaintiff,  at  the  time  of 
passing  the  act,  was  owner  of  land,  a  dam,  and  milk,  on^ 
the  outlet  of  the   Wallkill;  that  the  commissioners,  namedM 
in  the  act,  took  upon  themselves  the  burthen  of  their  trust — 

^and  determined  that  the  plaintiff's  dam  must  be  lowered,  anfc^ 
'    a  canal  cut  down  to  the  same,  through  the  lands  of  the  plain  ^ 
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Uff;  that,  about  the  23d  of  Maij,  1807,  the  c  Mnmissioners  1314. 
and  the  plain tilf  agreed,  that  the  plain tifi'  should  lower  his  x-^^^^s^^^^ 
dam  four  feet,  by  the  1st  of  Mot/,  1808,  and  should  allow  Phillips 
the  f.oinmissioners  to  cut  a  canal  through  his  lands,  and  that  fHOMPsoir. 
the  commissioners  should  pay  to  him,  as  a  compensation, 
&.C.  6,000  dollars,  and  the  sum  of  800  dollars  more,  if  he 
should  lower  the  dam  by  the  1st  of  July,  1807;  that,  in 
pur^'uance  of  this  agreement,  the  conmissioners,  in  the 
course  of  the  year  1807,  cut  the  canal,  but  did  not  request 
l!ie  plaintitf  to  lower  his  dam  before  the  1st  of  July  ;  that  he 
lowered  it  four  feet,  according  to  his  agreement,  in  April, 
1803  ;  that  the  three  inspectors  appointed  by  the  act,  made 
an  estimate  of  the  number  of  acres  of  each  owner  benefited 
by  the  operation,  and  what  sum  each  ought  to  pay  for  such 
benafil,  and  filed  the  same  according  to  the  direction  of  the 
act ;  that  the  commissioners  proceeded  to  assess  the  said 
owners  of  lands,  and  collected  large  sums  of  money,  enough 
to  f>ay  the  plaintiff  the  sum  of  6,000  dollars,  when  due ; 
and  for  which  sum  the  plaintiff  has  a  lien  on  the  said  lands, 
in  the  nature  of  a  mortgage  ;  that  the  defendants  were  elect- 
ed commissioners,  pursuant  to  the  act,  and  acted  as  such, 
in  J  809,  the  time  of  filing  the  bill,  &c.  The  plaintiff^  prayed 
a  ditr^very  of  the  moneys  collected,  the  names  of  the  owners 
of  the  lands,  and  a  description  of  the  lands  bound  by  the 
/ler/i ;  and  that  the  defendants  might  be  decreed  to  pay  to 
the  plaintiff  the  6,000  dollars,  &c. 

Twi>  of  the  defendants,  Jennings  and  Bradner,  who  were 
elected  commissioners  afler  the  alleged  agreement  with  the 
♦plaintiff,  demurred  to  the  discovery,  and  answered  to  other  *"  *  135  | 
parts  of  the  bill,  denying  the  original  agreement;  and  stating 
that  the  lands  were  occupied  without  the  consent  of  the  plain- 
tiff; and  that,  in  the  spring  of  1808,  the  commissioners  low- 
ered the  dam,  intending  to  pay  a  compensation  for  all  dam- 
.  ages ;  and  that  the  mills  were  previously  burnt,  &c. 

The  defendants,  Thompson  and  Peter  Townsendy  two  of 
the  original  commissioners,  and  who  continued  in  office,  in 
their  answer,  admitted  the  ownership  of  the  land  by  the 
plaintiff,  &c. ;  that  the  commissioners  determined  to  lower 
the  dam,  but  the  plaintiff  denied  their  power  to  do  so  ;  that 
they  consented  to  treat  with  the  plaintiff,  and  received  his 
mritten  propositions,  by  which  he  offered,  in  consideration 
*if  6,000  dollars,  to  permit  the  canal  to  be  cut  through  his 
Jands,  and  lower  his  dam  four  feet  by  the  1st  of  A/ay,  1808 ; 
and  that  if  he  might  have  the  right  to  raise  it  one  foot,  when 
the  water  was  only  one  foot  above  the  dam,  he  would  accept 
4,000  dollars,  or  2,500  dollars,  if  he  might  raise  it  three  feet, 
and  erect  a  new  dam  when  the  draining  was  completed; 
^uid  that,  if  he  should  lower  his  dam  four  feet  by  the  1st  of 
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1814.       J^^y^  1807,  he  should  receive  the  further  sum  of  800  doiIai» 
s,^^s/^^^  Thai  before  tlie  propositions  were  considered  by  the  com 
Phillips     missioners,  a  majority  of  them  had  entered  into  a  verba 
Thompsok.    contract  with  Ptter  Townsend,  one  of  the  commissioners,  tc 
execute  a  large  part  of  the  draining,  which  he  agreed  to  per- 
form in  1807,  for  the  sum  of  54,000  dollars  ;  but  this  work 
could  not  be  done,  unless  the  plaintiff  lowered  his  dam  four 
feet;  and    the  commissioners,  therefore,  agreed  to  accept 
the  proposal  of  the  plaintiff  to  lower  his  dam  by  the  1st  of 
Jw/y,  1807,  and  entered  into  a  verbal  agreement  with  him 
for  tirnt  purpose ;  and  the  plaintiff,  in  consideration  of  6,800 
dollars,  agreed  to  permit  the  canal  to  be  cut,  and  to  lower 
his  dam  by  the  Ist  of  July y  1807.     That  this  agreement  was 
precise  and  positive  as  to  the  time  the  dam  was  to  be  low- 
ered, and  there  was  no  other  agreement,  nor  any  agreement 
as  to  lowering  the  dam  by  the  Ist  of  May,  1808.     That  on 
[  *  136  ]       the  suggestion  of  Moses  ^Phillips,  one  of  the  commissioners, 
and  father  of  the  plaintiff,  the  parties  agreed  to  reduce  the 
contract  to   vrriting^  and  Moses  Phillips ^  for  that  purpose, 
applied  to  David  Masoriy  to  have  the  agreement  in  writing, 
and  ready  for  execution  at  a  meeting  of  the  commissioners 
to  be  held  in  June,  1807,  for  that  purpose.     At  that  mec:t- 
inff,  a  majority  of  the  commissioners,  at  the  instance  of  W. 
fVickham,  a  large  proprietor  of  the  lands,  abandoned  the 
agreement,  and  changed  the  plan  of  operations.     No  written 
contract  was  presented  to  the  commissioners  or  signed  by 
the  parlies.     That  under  the  new  plan  of  operations,  Moses 
Phillips,  one  of  the  commissioners,  as  chief  superintendent, 
took  possession  of  the  ground,  with  the  express  or  implied 
assent  of  the  plaintiff,  and  with  a  mutual  understanding  that 
compensation   should  be  made;  but  they  denied  that  any 
thing  was  done  by  the  commissioners  in  pursuance,  or  iik 
part  performance,  of  the  verbal  agreement ;  and  that,  if  anjr 
such  thing  was  done  by  Moses  Phillips,  it  was  without  th^s- 
assent,  intent  or  knowledge  of  the  rest  of  the  commissioners-i^ 
That  one  of  the  defendants,  Thompson,  told  the  plaintiff  thafli 
the  commissioners  did  not  mean  to  adopt  the  agreement  ^ 
that  the  plaintiff  lowered  his  dam  in  April,   1808,  but  th^ 
mills,  before  that  time,  were  burnt  down.     That  the  damage 
in  taking  down  the  dam  was  inconsiderable ;  that  the  assess—- 
ments  made  on  the  owners  amounted  to  26,506  dollars,  alK 
of  which  sum,  except  8,000  dollars,  had  been  expended,  an(ff 
that  the  defendants  had  no  means  of  collecting  the  8,O0CC 
dollars,  but  by  a  sale  of  the  lands  assessed.     That  the  ver-— • 
bal  agreement,  set  forth  by  the  plaintiff,  is  void  by  the  statute 
of  frauds,  &c. 

The  answer  of  George  D.  Wickham,  another  defendant- 
agreed  substantially  as  to  the  facts  stated  in  the  answer  o^ 
toi^  16 
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*rhamp8on  aud    Townsend,  except  that  he   dissented  from        1614. 
the  agreement  with  the  plaintiff  and  with    Townseiul,     He  \,^^->v^-i^^ 
denied  that  the  commissioners   took   possession   under  the      Pnillipk 
agreement;  but  that  they  took  possession  after  the  first  of     xhompsoh. 
^uly^  1807,  after  a  failure  of  the  plaintiff  to  perform,  and       r  #  ^37  i 
under  a  mutual  understanding  of  compensation,  &c. 

The  following  is  the  substance  of  such  parts  of  the  evi- 
dence as  it  is  thought  material  to  state. 

A  witness,  Moses  Phillips^  (one  of  the  commissioners.)  on 
the  part  of  the  plaintiff,  stated,  that  on  the  24th  of  May, 
ld07,  the  commissioners  admitted  tothim,  that  they  had 
made  the  agreement  as  set  forth  by  the  plaintiff;  and  that 
Thompson^  the  president,  and  Peter  Townsend,  the  secre- 
tary, afterwards  admitted  the  same. 

Lemuel  Judson,  another  witness,  proved  the  confession  of 
Peter  Townsend,  in  ilfay,  1S07,  that  such  an  agreement  had 
been  made,  and  that  all  the  commissioners,  in  June,  admitted 
the  same,  and  that  Thompson,  afterwards,  in  July  or  Aufrust, 
and  in  December,  1807,  admitted  the  same  thing.  Alosts 
Phillips,  jun.  also  proved  the  confession  of  Thompson,  in 
July,  1807,  and  in  May,  1809,  that  such  an  agreement  had 
been  made  with  the  plaintiff. 

Henry  IV.  Phillips  proved  the  confession  of  John  Town- 
send,  one  of  the  commissioners,  in  May,  1807,  to  the  same 
efiect. 

John  Kinney  deposed,  that  the  commissioners  admitted,  in 
September,  1807,  that  the  plaintiff  was  to  lower  his  dam  four 
feet  the  next  spring. 

Several  witnesses  proved  the  occupation  of  the  ground  by 
the  commissioners,  the  digging  the  canal,  &c.  in  the  autumn 
of  1807,  and  in  1808. 

On  the  part  of  the  defendant^?,  a  witness,  John  Tbwnsend, 
who  was  a  commissioner,  proved  a  verbal  agreement  with 
the  plaintiff,  that  he  was  to  have  6,800  dollars,  if  the  dam 
was  lowered  by  the  ist  of  July,  1807,  and  that  the  contract 
was  to  be  reduced  to  writing.  He  also  proved  the  contract 
Vith  Peter  Townsend,  which  was  to  be  executed  by  the 
Ut  of  January,  1803,  and  which  was  also  to  be  reduced  to 
writing. 

Another  witness,  James  Moore,  proved  a  verbal  contract 
•with  Peter  Townsend,  in  May,  1807,  which  was  to  be  [*I33] 
fierfomied  by  the  1st  of  January,  1808 ;  and  that  to  effect 
it,  it  was  necessa  y  that  the  dam  of  the  plaintiff  should  be 
lowered  four  feet.  He  stated,  that  the  agreement  with  the 
plaintiff  was  as  set  forth  in  the  answer  of  Thompson  and 

Toumsend,  and  that  it  was  made  to  enable  Peter  Toumsend 
to  proceed  in  the  execution  of  his  agreement,  and  that  both 
V^ements  were  to  be  reduced  to  writing  in  June ;  that  the 
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1914.  plaintiff  confessed  to  him  that  he  was  bound  to  lower  h\k 
v,^^-'v^-^^  dam  by  the  1st  of  Juli/,  and  that  after  the  meeling,  in  JujiCj 
Phillips  the  plaintiff  said  that  he  was  not  bound  to  lower  h.s  dam, 
unless  the  commissioners  secured  to  him  6,800  dollars,  and 
said  they  were  to  pay  him  that  sum,  provided  he  lowered 
the  dam  by  the  1st  of  Juli/.  The  witness  stated,  that  the 
contract  with  Townsend  was  abandoned  at  the  meeting  of 
the  commissioners,  in  June. 

Joseph  Jefferson  also  deposed,  that  he  understood  from 
the  plaintiff,  in  the  fall  of  1807,  that  the  dam  was  to  be 
lowered  prior  to  thc^operation  of  ToicnsemPs  contract ;  and 
that  the  plaintiff  was  to  receive  6,800  dollars. 

JVilliam  Townsend,  a  witness,  stated,  that,  at  the  meeting 
of  the  commissioners,  in  June,  he  heard  Moses  Phillips  say, 
that  he  had  taken  great  pains  to  have  the  contract  with  the 
plaintiff  completed,  and  that  he  had  employed  D.  Mason 
to  draw  it,  and  complained  of  the  impropriety  of  the 
commissioners  refusing  to  ratify  it.  He  understood,  at  that 
meeting,  that  the  contracts  were  abandoned,  in  consequence 
of  the  opposition  of  fi^ckham. 

JD..  Mason  deposed,  that,  in  June,  1607,  Moses  Phillips 
and  Peter  Toumsend  requested  him  to  take  minutes  of  the 
contract  with  the  plaintiff,  in  order  to  reduce  it  to  writing ; 
and  that  he  took  the  minutes  according  to  their  directions  as 
commissioners;  that  the  dam  was  to  be  lowered,  by  the 
plaintiff,  by  the  I  st  of  July,  for  6,800  dollars.     Minutes  of 
the  contract  with  Townsend  were  taken  at  the  same  time, 
and  for  the  same  purpose,  and  were  to  be  executed  by  the 
[  •  139  ]       *partie8.     The   minutes   were    taken   on   the   day   of  the 
meeting  of  the  commissioners,  in  June ;  but  the  contracts 
were  not  completed  and  furnished  by  him,  in  consequence    - 
of  the  advice  of  Wickham,     The  minutes  taken  by  Mason,    , 
which  were  exhibited,  stated  the  contract  as  set  forth  in  the    a 
answer  of  the  defendants. 

Two  other  witnesses  stated,  that,  at  the  meeting  in  June,.^ 
they  understood  that  the  contracts  were  abandoned. 

There  was  a  cross  bill,  also,  filed  and  pending. 
hdy  6ih.  The  cause  coming  on  to  a  hearing,  several  preliminary^ 

motions  were  made  by  the  counsel,  on  each  side,  to  suppres^e 
parts  of  the  testimony  taken  before  the  examiner  as  incom^ — 
petent,  and,  for  that  purpose,  they  entered  into  a  laboriou»s 
examination  of  the  answers  of  the  witnesses,  on  each  side^^ 
to  the  interrogatories  both  direct  and  cross.  Many  parts  of*^ 
the  depositions  were  struck  out,  as  amounting  only  tc^^ 
hearsay  evidence,  or  to  a  loose  and  general  understanding^ 
and  belief.  And  in  the  course  of  this  discussion,  it  wa^ 
moved,  on  the  part  of  the  defendants,  to  suppress  the  whol^ 
testimony  of  Moses  Phillips,  the  plaintiff's  father,  on  th^- 
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giound  of  misbehavior  in  his  answers  to  the  6th,  8th.  and        1814. 
10th  cross  interrogatories.  ^^-^^n/--^^' 

To  oppose  the  motion,  the  certificate  of  the  examiner     Puillifs 
was   read,  exculpating  the  witness,  and  showing  that  the     xhompsox. 
defect,  appearing  in  the  answers,  was  not  owing  to  the  want 
of  a  full  disclosure  by  the  witness,  but  to  the  mode  of  taking  ihr^^mlsi^hlii^^ 
trie  answer  down,  in  which  the  examiner,  in  endeavoring  to  ior  of  a  wi!n«»s 
follow  the  spirit  of  the  29th  rule  of  June,  1806,  may  have  jjl^jj^^^^j^^^ 
aimed  at  too  much  brevity.     The  following  authorities  were 
also  cited  by  the  plaintifl''s  counsel,  to  show  the  practice  in 
the  case  of  defective  answers  given  by  witnesses,  viz.      Wijati's 
Prac.    Reg.    419.   17i.    1    SjL   Guide,  275,   276.    1     Har. 
Frac.  489,  490.  514.  519,  520.   542.  Dickens,  288.    358. 
2   Ves.  106. 

/•  Radcliff^nd  Riggs,  for  the  plaintiff. 

T.  A,  Emmet  and  Rjhinson,  for  the  defendants. 

♦The  Chancellor.  The  motion  to  suppress  the  depo-  [^140] 
sition  of  the  witness  is  denied,  as  the  charge  of  misbehavior  Julylih, 
is  done  away  ;  but  if  it  should  be  deemed  material,  hereafter, 
in  the  discussion  of  the  merits,  to  have  a  more  full  and 
perfect  answer  from  tlie  witness,  the  Court  will  direct  a 
further  examination  of  him,  on  those  interrogatories,  either 
before  the  examiner,  or  in  open  Court.  The  cases  cited 
show,  that  either  cour  e  may  be  adopted,  in  the  discretion 
of  the  Court,  the  better  to  inform  its  conscience ;  and  if  a 
further  deposition  be  taken,  it  need  not  be  published,  nor 
a  further  argument  had,  unless  the  justice  of  the  case  should 
seem  to  require  it. 

The  counsel  for  the  defendants  then  raised  an  objection 
to  the  answer  of  M}ses  Phillips,  jun.,  one  of  the  plaintiff's 
witnesses,  to  the  4th  direct  interrogatory,  because  he  de- 
tailed the  declarations  of  Moses  Phillips,  one  of  the  com- 
missioners under  the  act,  but  not  a  defendant. 

The  Chancellor.     The  declarations  of  a    person  who      Jufyixh. 
is  not  a  party  in  interest,  nor  a  party  to  the  suit,  and  who  T^j^rsoi'^no^L 
U  a  witness  in  the  cause,  are  clearly  not  competent  evidence  ;  pany  m  inter- 
and  that  part  of  the  deposition  must  be  suppressed.  fo'thTsui^  au'd 

who  is  a  witness 

The  counsel  for  the  plaintiff  then  moved,  that  the  answer  Lot**%'om,^\cm 
t^f  the  plaintiff  to  the  cross  bill,  filed  on  the  part  of  the  evidence. 
defendants,  be  read,  on  the  ground  that  the  cross  suit  was 
to  be  considered  as  brought  on  to  a  hearing  concurrently 
with  this,  which,  they  said,  was  the  usual  and  proper  course ; 
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1814.  *"^  ^'^^  ^^'8  ^'^^y  c'^^^  Wyati^s  Prae.  Reg.  SlfiT.  Coop.  TV. 
Ch.  PL  87.  And  they  also  insisted,  that  the  counsel  for 
the  defendants  having,  yesterday,  raised  the  question,  as  to 
the  competency  of  the  deposition  of  Peter  Totcnsend,  in  the 
cross  suit,  as  evidence  in  this  suit,  and  taken  the  opinion  of 
the  chancellor,  who  decided  that  the  deposition  was  inad- 
missible ;  the  motion  to  the  Court,  for  its  opinipn  on  that 
question,  implied  that  both  suits  were  on  hearing  together. 
[*  141  ]  *But  the  defendants'  counsel  denied  that  they  had  moved 

to  bring  on  the  cross  suit  to  a  hearing ;  and  insisted  that, 
without  their  motion,  it  could  not  be  considered  as  before 
the  Court. 

July sih.  The  Chancellor.     It  is  not  material  to  the  decision  of 

the  present  question,  whether  the  cross  suit  is  to  be  deemed 
as  regularly  brought  on  to  a  hearing,  or  not ;  for  the  plaintiflf 
cannot  read  his  own  answer  to  the  bill  of  discovery,  in  the 
cross  suit,  unless  the  defendants  choose  first  to  produce  it  in 
A  plaintiflf  can-  evidence.  The  plaintiff  cannot  testify  for  himself,  unless  at 
iioi  read  his  own  ^|^^  instance,  and  on  the  call  of  the  defendants;  and  it  is 

lUiswer  to  a  bill    ^,,/,,  ,  .  iii  •  ^ 

ofdiscovcr;^,  ill  for  the  defendants  to  determme,  whether  the  answer  is  to  be 
u  cross  suit  in  admitted  as  evidence  in  this  cause  or  not.     The  motion  is, 

fvidcnce,unless     ,/.,., 

the    defendant  therefore,  denied. 

ihooses  first  to 

Jtdtf 9th.  In   arguing  on  the  merits,  the  counsel  for   the   plaintiff 

entered  into  a  minute  examination  of  the  evidence,  and 
contended,  that  the  contract,  as  stated  in  the  bill,  was  fully 
proved ;  that  it  had  not  been  rescinded,  and  had  been 
carried  into  execution  on  both  sides ;  that  it  was  no  objec- 
tion that  the  defendants  had  no  funds  in  their  hands,  as  they 
might  be  directed  to  collect  the  money  according  to  the 
provisions  of  the  act. 

That  this  case  could  not  be  brought  within  the  statute  of 
frauds ;  there  was  no  grant,  assignment,  or  surrender,  or 
sale  of  any  interest  in  lands.  It  was  a  mere  easement, 
A  grant  of  a  right  of  way  is  not  within  the  statute ;  and  if  this 
agreement  was  within  the  statute,  it  was  taken  out  of  its 
operation  by  the  part  performance.  The  entry  of  the  de- 
fendants on  the  ground,  and  digging  the  canal,  was  a  part 
performance. 

They  cited  1  Schoale  fy  Lefroy's  Rep,  22.  40,  41,  45.  I 
Vescy,  221 .  Sudden's  Law  of  Vendors,  71—85.  3  Atk,  503. 
Prec,  in  Ch.  560. 

For  the  defendants,  it  was  insisted,  that,  if  there  was  a 

valid  contract,  the  plaintiflT  had  a  clear  remedy  at  law,  under 

the  statute ;  that  no  contract,  as  stated  by  the  plaintiff,  had 

been  shown ;  the  contract,  in  the  alternative,  as  alleged  by 
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*him,  and  oA  which  he  grounds  his  application  for  relief,  was        1814. 
peremptorily  denied  in  the  answer. 

There  was  a  great  and  irreconcilable  contradiction  in  the 
evidence.  The  witnesses  of  the  defendants  were  disinter- 
ested. Three  of  the  defendants,  in  their  answers,  deny  the 
contract  set  up  by  the  plaintiff.  If  a  defendant  denies  a 
fact  charged  in  the  bill,  it  requires  two  witnesses  to  coun- 
tervail his  answer.  So,  according  to  the  sense  and  spirit  of 
the  rule,  if  there  are  two  defendants,  each  denying  the  same 
fiicl,  it  requires  four  witnesses  to  countervail  their  answers. 
{Mortimer  v.  Orchard^  2  Ves.  jun.  243.)  The  confession 
of  one  defendant,  binds  him  only.  {Wyait,  23.  188.  But 
see  1  Dickensy  24.  12  Festy,  355.)  The  evidence  of  Mason 
and  his  minutes,  are  conclusive  as  to  the  contract. 

But,  whatever  the  contract  was,  it  was  abandoned  in  Ji/ne, 
1807  ;  and  being  infieriy  and  not  completed,  or  reduced  to 
writing,  the  defendants  had  a  right  to  abandon  it.  (6  East^ 
602.) 

Again,  the  commissioners  were  bound  to  pursue  the 
directions  of  the  act,  strictly.  They  had  no  authority  to 
enter  into  such  a  contract.  The  act  never  intended,  nor 
contemplated  a  personal  suit  or  demand.  There  can  be  no 
personal  decree  in  this  case.  A  decree  under  an  illegal 
contract  will  not  bind  the  land,  which  was  ultimately  to  pay, 
and  this  Court  cannot  force  an  assessment  on  the  land. 

Again,  the  case  is  within  the  statute  of  frauds.  {Rob,  on 
Frauds,  126.  advertis.  p.  17.  6  East,  602.) 

The  answer  peremptorily  denies  the  agreement  and  it  is 
not  competent  to  prove  the  agreement  aliunde.  (6  Vtsey, 
12.  2  Bro,  Ch.  Cas.  559.  Dickens^  664.)  No  part  perform- 
ance will  be  sufficient,  unless  that  part  performance  was  in 
pursuance  to  the  contract,  and  was  such,  that  the  non-ful- 
filment of  the  contract  would  be  a  fraud.  (1  Bro.  Ch.  Cnj. 
480.  Mitford  .irg.  Loft,  808,  809.  7  Vesey,  341.  1  Vesey. 
221.  2  Bro.  Ch.  Cas.  563.  3  A^k.  4.  *Ambl.  586.  2  Bro.  [*  143 
Cfc.  Cas.  561.  556.  Arguendo.  Sugden*s  Luw  of  Vend.  83, 
84.  (3d  ed.)   1   Schoale  fy  Lefroy,  41.) 

Part  of  the  contract  was  clearly  within  the  statute,  even 
if  the  agreement  as  to  lowering  the  dam  was  not.  If  a 
contract  is  void  in  part,  "by  the  statute,  it  is  void  in  toto. 
i^Anst.  420.  525.  7  Term  Rep.  281.  Sugden's  Law  of 
r^endors^  64.) 

The  cause  stood  over  for  decision,  on  the  merits,  to  this  day. 


The  Chancellor.     The  object  of  this  suit  is  to  obtain    An^tt  29tH 
«i  iliscovery  of  the  funds  under  the  control  of  the  defendants, 
^g  commissioners,  and  to  compel  them  to  perform,  on  their 
part,  the  parol  contract  set  forth  in  the  bill.     The  contract 
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1814.       i^  denied  in  the  answers,  and  the  statute  of  frauds  is  also 

v.^'^N^'^^  insisted  on,  and  much  testimony  has  been  taken  on  eacli 

Phillips     side,  in  respect  to  the  contract,  and  to  its  pait  performance. 

Thompsoit.         ^'  ^^^  ^^^^  question  that  naturally  arises  upon  the  case  is, 

whether  the  contract,  as  charged,  was  a  ^^  contract  or  sale 

of  lands,  tenements,  or  hereditaments,  or  any  interest  in,  or 

concerning  them,"  witliin  the  4th  section  of  the  English,  or 

the  11th  section  of  our  statute  of  frauds,  (sess.  10.  ch»  44.) 

The  commissioners,  under  the  act  stated  in  the  ca^^e,  (sess. 
30.  c.  25.)  were  authorized  "  to  remove  any  obstructions, 
^  dam,  or  erection,  mill  or  improvement,  in  or  across  the 
tVallkU'y  at  the  outlet  of  the  drowned  lands,  and  to  use 
and  occupy  a  sufficient  proportion  of  lands  adjoining  each 
bank  of  the  river,  on  which  they  might  find  it  necessary  to 
lay  the  rocks,  stone,  earth,  gravel,  or  other  substance,  which 
they  might  have  any  occasion  to  take  out  of  the  same ;  and 
to  take,  use,  occupy,  and  enjoy  the  same,  for  the  pur- 
poses aforesaid,  and  to  contract  with  the  owner  for  the 
damages,"  &c.  Under  this  authority  the  contract  is  alleged 
to  have  been  made,  and  posses^sion  of  the  lands  of  the 
[  *  144  J  *plaintifr  taken ;  and  I  think  it  must  be  considered  as  a 
contract  concerning  an  interest  in  lands,  within  the  purview 
of  the  statute  of  frauds. 

I  lay  it  down  preliminarily,  as  a  clear  principle,  that  the 
commissioners  had  no  legal  right  to  use  and  eryoy  the  lands 
of  the.  plain ti If,  or  to  remove  or  destroy  his  proj:erty,  with- 
out a  contract  with  him,  and  his  assent  for  that  purpose,  or 
until  compensation  had  been  made  or  tendered,  as  the  act 
provided.  The  latter  was  not  done,  and,  therefore,  a  valid 
contract  was  necessary  to  give  them  the  right. 

The  statute,  under  which  the  commissioners  acted,  men- 
tions that  they  were  "  to  contract,"  or  to  treat  and  agree, 
"  with  the  owncir,  for  the  damages  or  compensation,  and  to 
pay  the  amount."  The  nature  and  form  of  the  contract  is 
not  defined  in  the  act,  and  it  must  he  understood  to  mean  a 
contract  valid  by  the  existing  laws  of  the  land.  The  statute, 
most  certainly,  did  not  intend  any  unnccessnry  interference 
with  established  principles.  The  owner  must  be  a  person 
of  competent  age  and  ability  to  contract,  and  the  contract, 
to  be  binding,  must  have  the  requisite  form  and  substance. 
It  must  be  subject  to  the  same  rules  and  construction  as  all 
other  contrncts  of  the  same  nature.  Thus  it  has  been 
decided,  {Simonds  v.  Cailin,  2  Caines,  61.)  that  when  a 
statute  authorizes  a  sale  of  lands,  it  means  a  sale  with  the 
customary  solemnities,  and  by  deed  or  note,  in  writing, 
according  to  the  direction  of  the  statute  of  frauds. 

It  was  said  that  the  right  granted  to  the  commissioners, 
by  the  contract  charged,  was  an  easement   only,  and  not 
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witliin  the  act.  I  have  looked  into  the  books ;  and  with  1814. 
respoct  to  a  right  of  entry  on  land  for  a  temporary  and 
speitial  purpose,  and  which  is  sometimes  treated  as  an  ease- 
ment, there  are  very  subtle  distinctions,  and^nuch  apparent 
contradiction  in  the  cases.  Thus,  a  sale  of  timber  growing;, 
or  of  potatoes  in  the  ground,  and  which  had  done  growing, 
has  been  held  to  be  a  sale  not  within  the  statute  of  frauds. 
(Anon.  1  Lord  Raym.  182.  Parker  v.  Stanilard,  11  East, 
36-2.)  But  a  *sale  of  grass  growing,  or  of  turnips  growing,  [  *  145  ] 
was  the  sale  of  an  interei>t  within  the  act.  (Crosby  v. 
Wadsworth,  6  East,  609.  Emmerson  v.  Heelis,  2  Taunton, 
33.)  In  one  case  in  the  K.  B.,  rather  imperfectly  reported, 
(  fVood  V.  Lake,  Sayer,  3.)  it  was  held,  that  a  parol  agree- 
ment for  liberty  to  stack  coals  on  land  for  seven  years,  was 
but  an  easement,  and  not  an  interest,  and  so  not  within  the 
statute.  L  mean  not  to  meddle  with  the  above  cases,  except 
so  far  as  to  observe,  upon  the  last,  which  has  some  bearing 
upon  this,  that  it  is  justly  liable  to  all  the  observations  against 
its  authority,  made  by  Mr.  Sugden,  (^Laiv  of  Vendors,  3d 
Lond.  ed.  56.)  and  that  the  agreement,  thereby  stated, 
seems  to  have  been  equally  within  the  words,  and  within 
the  mischief  of  the  act.  .The  contract,  in  this  case,  related 
to  an  interest  to  be  acquired  in  the  land  itself,  and  to  such 
a  possession,  for  the  limited  purpose,  as  would  entitle  the 
commissioners  to  an  action  of  trespass  or  ejectment,  for  any 
injury  or  interruption  to  the  possession.  They  were  to  have 
the  use  and  enjoyment  of  the  land.  Unless  the  contract 
reached  to  an  interest  in  the  soil,  the  objects  of  the  act 
could  not  be  answered,  and  would  be  exposed,  at  all  times, 
to  be  defeated.  The  privilege  of  erecting  a  mill  dam  on 
the  bank  of  a  creek,  was  held,  in  the  case  of  Jackson  v. 
BueL  (9  Johns,  Rep,  298.)  to  be  an  interest  for  which  an 
ejectment  would  lie,  because  an  interest  was  given  in  the 
soil,  not  only  for  erecting  the  dam,  but  for  possessing  it. 
So,  a  contract  for  the  sale,  and  delivery  of  possession,  has 
been  held  to  carry  with  it  an  interest  in  the  land,  and  to 
come  within  the  statute.  (^Howard  v.  Easton,  7  Johns. 
Rep.  205.)  With  respect  to  the  word  tenement,  it  has 
been  held  to  reach  not  only  to  corporeal  inheritances,  but 
to  rights  annexed  to,  and  to  be  enjoyed  as  part  of  the  inlier- 
itance  ;  such  as  rents,  tolls,  estovers,  commons,  piscary,  &c., 
/or  these  all  savor  of  the  realty.  (Co.  Litt.  200.)  If  we 
report  to  either  branch  of  the  clause  of  the  statute  of  frauds, 
the  contract  seems  to  he  within  it.  The  use  of  the  outlet 
of  the  fValfkill,  SLiid  its  *banks,  for  the  purposes  declared,  [♦146] 
and  the  enjoyment  of  that  use,  by  the  commissioners  and 
their  successors,  was  to  be  as  permanent  as  the  improvements 
tntended.     The  provision  was  for  a  public  and  lasting  object, 
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1814.  ^^^  if  ^'^G  outlet  was  not  kept  clear  and  unobstructed,  tlie 
lands  to  be  improved  might  again  be  overflowed. 

2.  But  the  plaintiff  alleges  a  part  performance  of  the 
contract,  to  take  the  case  out  of  the  statute.  The  an- 
svvcirs  deny  the  agreement,  and  any  part  performance  in 
pursuance  of  it.  This  has  led  the  parties  into  mu(  h  parol 
proof;  and  unless  the  plaintiff  has  clearly  established  (he 
contract,  as  charged,  and  also  a  part  performance  cf  the 
same  contract,  he  has  not  entitled  himself  to  the  relief 
sought. 

The  proof  of  the  existence  of  this  contract,  as  charged 
in  the  bill,  consists  of  the  depositions  of  Momcs  Phillips, 
father  of  the  plaintiff,  and  one  of  the  original  commissioners, 
of  Moses  PhiUipSfjun,^  Lemuel  Judson^  Henry  W,  PhWips 
and  John  Kinney,  who  ail  prove  various  confessions  of  llio 
different  commissioners,  with  whom  the  plaintiff  contracted, 
of  the  making  of  the  contract  as  charged.  On  the  other  hand, 
there  are  the  answers  of  the  defendants,  denying  any  such 
contract,  and  the  depositions  of  John  Townsend,  James 
Moore  and  Joseph  Jefferson,  proving  a  different  contract, 
and  one  conformable  to  that  alleged  in  the  answers,  and 
■-^  which  was  to  be  reduced  to  writing.     There  are,  also,  on 

the  part  of  the  defendants,  the  depositions  of  fViUiam  Town- 
send  and  David  Mason,  proving  the  application  o£  Moses 
Phillips,  in  behalf  of  the  plaintiff,  to  David  Mason,  to  take 
minutes  of  the  contract  with  the  plaintiff,  and  to  reduce  it  to 
writing,  to  be  executed,  by  the  parties  respectively,  at  the 
meeting  of  the  commissioners  in  June,  1807.  The  minutes 
so  taken  by  Mason  are  an  exhibit  in  the  cause,  and  ttiey  re- 
late to  a  contract  as  set  forth  in  the  answer,  and  do  not  ap- 
ply to  the  contract  charged  in  the  bill.  The  testimony,  as 
*  147  ]  it  respects  the  quantity  of  the  proof  on  each  side,  *may  be 
considered  as  nearly  balanced ;  but  there  are  intrinsic  cir- 
cumstances arising  out  of  the  nature  of  the  testimony,  which 
inclines  the  balance  in  favor  of  the  defendant^.  The  answers 
of  the  defendants,  who  were  the  original  contracting  parties, 
and  who  were  selected  by  the  legislature,  for  their  judgment 
and  character,  to  execute  this  public  trust  as  commission- 
ers, who  have  no  personal  interest  in  the  question,  and  who 
must  be  presumed  to  have  full  knowledge  of  the  contract 
intended  to  be  made  by  them,  are  entitled  to,  and  cannot 
but  receive,  very  great  consideration,  in  estimating  the  rela- 
tive weight  and  credit  of  testimony.  The  original  minutes 
of  Mason,  the  attorney,  taken  down  at  the  time,  from  the 
mouth  of  Moses  Phillips,  the  father  and  agent  of  the  plain- 
tiff, for  the  express  purpose  of  reducing  the  contract  to  writ- 
ing, and  preparing  it  for  execution,  ought  to  have  a  more 
preponderating  influence  than  the  fallacious  memory  of  wit- 
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nesses  speaking  several  years  afterwards.     Written  proof,  of        1814. 
that  kind,  always  outweighs  parol  proof,  in  judgment  of  law,   v^^-n^^-^* 
as  well  as  by  its  power  to  produce  conviction.  Puilmps 

The  plaintiff  has,  accordingly,  failed  in  making  out,  by    xhcmfioii. 
clear   and  satisfactory  proof,  the  existence  of  the  contract 
as  laid. 

The  evidence  on  the  part  of  the  plaintiff,  in  support  of 
the  allegation  of  part  performance  of  his  contract,  as  charged 
in  his  bill,  consists,  principally,  of  the  testimony  of  John 
Kinney,  Gabriel  N,  Phillips j  John  Basuin  and  Thomas 
Waters,  proving  that  the  commissioners  entered  on  the  land, 
and  commenced  the  canal,  in  the  autumn  of  1807,  and  con- 
tinued working  at  it  in  the  year  ensuing.  The  defendants 
admit  this  fact,  and,  also,  that  the  plaintiff  lowered  his  dam 
four  feet  in  April,  1808 ;  but  they  say  that  the  entry  and 
occupation  of  the  land  was  made  with  the  express  or  implied 
assent  of  the  plaintiff,  and  under  a  mutual  understanding 
that  a  compensation  was  to  be  made,  but  not  the  specific 
compensation  now  claimed.  There  is,  likewise,  proof,  that 
at  the  meeting,  in  June,  the  commissioners  refused  to  exe- 
cute the  contract  *8et  forth  in  the  answers,  and,  consequent-  [  *  148  J 
ly,  that  no  contract  was  signed  ;  there  are,  also,  other  facts 
in  proof,  from  which  we  are  necessarily  led  to  infer,  that  this 
refusal  must  have  been  known  at  the  time  to  the  plaintiff. 
As  the  contract,  whatever  it  was,  rested  in  parol,  and  had 
not  been  consummated,  nor  any  act  done  under  it,  the  com* 
missioners  clearly  had  a  right  to  avail  themselves  of  the  locus 
penitential,  and  reject  it.  It  does  not  follow,  then,  as  a  neces- 
sary consequence,  that  the  subsequent  entry  of  the  com- 
missioners, in  the  autumn  of  that  year,  was  in  pursuance  of 
the  contract  charged,  nor  is  it  to  be  reasonably  presumed, 
after  that  refusal,  provided  any  other  good  reason  can  be  as- 
signed for  that  entry.  The  real  motive  is  obvious,  indepen- 
dent of  the  contract ;  it  was  in  pursuance  of  their  public 
trust,  and  to  carry  their  powers  into  effect.  The  11th  sec- 
tion of  the  act  seems  evidently  to  contemplate  an  entry  and 
exercise  of  power,  being  previous  to  the  settlement  of  com- 
pensation ;  and  the  4th  section  is  far  from  being  very  clear 
and  explicit  on  that  point.  Though  I  consider  it  to  be  a 
fundamental  principle  of  law,  and  of  good  government,  that 
private  property  cannot  be  taken  away  for  public  purposes, 
without  just  compensation,  and  that,  until  that  is  made,  the 
party  aggrieved  would  be  entitled  to  his  legal  remedy  ;  yet 
it  was  very  natural  that  the  commissioners  should  consider 
the  provisions  of  the  act  as  sufficient  for  their  entry,  in  the 
first  instance,  and  that  it  was  safe,  or  expedient,  to  leave  the 
qoestion  of  compensation  as  a  subject  of  future  arrangement 
with  the  plaintiff,  either  by  agreement,  or  by  assessment  under 
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1814.  ^^^  ^^^'  ^^^  grounds  upon  which  iht5  entry  was  made,  a^ 
s^^^s^-i^^  stated  by  the  coniinissioners  in  their  answer,  appear  to  me 
PfliLLirs  to  be  extremely  ))robable.  The  entry  was,  at  lta>t,  no  very 
THOHPsoir.  decisive  and  unequivocal  evidence  of  a  part  performance  of 
the  identical  contract  set  up  by  the  plaintiff*  It  was  cer- 
tainly not  such  an  act  done,  to  ute  Lord  Hardwickc^s  words, 
"as  could  be  done  with  no  other  view  or  design  than  to  per- 
form the  agreement."  It  would  be  extravagant  to  maintain 
[  *  149  ]  this,  when  we  consider  the  *authority  and  objects  of  tl.e 
trust  under  which  the  commissioners  acted. 

It  is  not  sufficient  that  the  entry  and  use  of  the  land  is 
evidence  of  some  agreement.  It  must  be  Fatisfactory  evi- 
dence of  the  particular  agreement  charged,  or  it  will  not 
take  the  case  out  of  the  statute. 

It  is  well  settled,  that  if  a  party  sets  up  part  performance, 
to  take  a  parol  agreement  out  of  the  statute,  he  must  show 
acts  unequivocally  referring  to,  and  resulting  from,  that 
agreement ;  such  as  the  party  would  not  have  done,  unless 
on  account  of  that  very  agreement,  and  with  a  direct  view 
to  its  performance ;  and  the  agreement  set  up  must  appear 
to  be  the  same  with  the  one  partly  performed.  There  must 
be  no  equivocation  or  uncertainty  in  the  case.  1  he  ground 
of  the  interference  of  the  Court  is  not  simply  that  there  is 
proof  of  the  existence  of  a  parol  agreement,  but  that  there 
is  fraud  in  resisting  the  completion  of  an  agreement  partly 
performed.  These  principles  have  been  recognized  in  a  se- 
ries of  decisions.  Lacan  v.  Mertius,  3  Atk.  4.  Gunter  v. 
Halseif,  Amb,  586.  Niven  v.  Belknap,  2  Johns,  Hep,  587. 
Frame  v.  Dawson,  14  Ves,  386.  Clinan  v.  Cooke,  1  Schoafe 
fy  Lcfroy,  41.  Lindsay  v.  Lynch,  2  Schoah  fy  Lrfroy,  1.) 
These  adjudications  will  fully  justify  me,  by  their  strong  and 
pointed  application  to  this  case,  in  denying  to  the  plaintifl* 
the  execution  of  the  agreement  contained  in  his  bill.  He 
has  failed  in  satisfactory  proof  of  his  agreement ;  he  fai  s, 
also,  in  showing  such  acts  of  performance  as  are  necessarily 
to  be  imputed  to  that  agreement,  and  cannot  reasonably  Iw 
imputed  to  any  other  cause. 

This  case,  like  many  others,  shows  the  utility  of  the  statute 
of  frauds,  and  the  danger  of  relaxing  the  sanction  of  its  pro- 
visions. I  agree  with  those  wise  and  learned  judges,  who 
have  declared  that  the  Courts  ought  to  make  a  stand  against 
any  further  encroachment  upon  the  statute,  and  not  to  go  one 
step  beyond  the  rules  and  precedents  already  estaWished. 

3.  But  here  arises  another  and  serious  question,  whether 
[  •  150  ]  *thc  bill  ought  to  be  dismissed.  It  is  certain  that  the  plain- 
tiff has  sustained  injury  by  the  act  of  the  commissioners,  and 
is  entitled  to  compensation  ;  and  the  defenaants  admit,  that 
they  entered  upon  his  land  and  dug  the  canal,  under  his  ex 
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|Hre9s  or  implied  assent,  and  with  a  mutual  understanding  that  \8\4 
compensation  should  be  made.  How  is  the  plaintiff,  then,  K^^^-^^^m^^y 
to  obtain  compensation  ?  He  cannot,  perhaps,  for  the  low-  Phiklim 
ering  of  his  dam,  in  the  mode  provided  by  the  11th  section,  THOMrwu" 
for  it  was  his  own  voluntary  act,  not  that  of  the  commission- 
ers ;  and  he  might  meet  with  insuperable  difficulties  in  an 
action  of  trespass  at  law,  for  entering  to  cut  the  canal,  as  the 
Biitry  appears  to  have  been  with  his  assent,  and  seven  years 
have  elapsed  since  it  was  made.  This  case,  then,  presents 
pecuhar  and  strong  claims  for  the  interference  of  this  Court, 
in  securing  to  the  plaintiflfa  due  and  adequate  compensation. 
In  Clifford  v.  Brooke,  (13  Fts.  131.)  the  bill  could  not  be 
sustained  on  the  ground  of  fraud  or  mistake,  and  the  relief 
prayed  for  was  in  the  nature  of  damages.  The  chancellor 
observed,  that  if,  in  dismissing  the  bill,  he  WBre  to  exclude 
the  plaintiff  from  all  remedy,  he  should  nause  upon  the  decis- 
ion ;  but  he  concluded  that  the  plaintiff  might  bring  an  ac- 
tion at  law  for  his  damages.  1  have  no  doubt  of  the  juris- 
diction of  this  Court  over  this  case,  and  that  it  can  cause  the 
damages  to  be  assessed,  either  by  a  reference  to  a  master  to  in- 
quire into,  an.i  report  them,  or  by  an  issue  of  quantum  dam- 
nijicatus.  The  case  of  D  nton  v.  Stewart,  before  Lord  Ken- 
yon,  when  master  of  the  rolls,  was  to  this  effect.  (I  Fonb, 
38.  n.  y.  and  165.  n.  b.  and  1  Fes,  jun.  329.)  That  case 
was,  afterwards,  approved  and  followed  by  Sir  PVtlliam 
Grant,  in  Greenaway  v.  Adams,  (12  Ves.  395.)  In  both 
those  cases,  which  were  bills  for  specific  performance,  the 
defendant  had  put  it  out  of  his  power  to  perform  the  con- 
tract, and  the  Court  retained  the  bills,  and  referred  it  to  a 
master  to  assess  the  plaintifTs  damages.  This  appears  to 
me  to  be  a  case  under  similar  circumstances,  and  as  proper 
as  any  that  can  arise  for  the  *application  of  the  principle  of  [  *  151  , 
those  decisions.  Justice  demands  that  the  plaintiff  should 
have  relief,  and  I  am  apprehensive  he  would  be  remediless 
without  the  aid  of  this  Court.  The  cases  are  numerous  in 
which  the  Court  of  Chancery  has  caused  damages  to  be  as- 
sessed, either  by  an  issue  or  by  a  master,  at  its  discretion. 
(2  Fonb.  441.  Hedges  v.  Everard,  1  Eq.  Cas.  Abr.  18. 
pi.  7.  CuJd  V.  Butter,  1  P.  fVms,  570.  Errington  v. 
Aynesly,  2  Bro.  341.)  I  believe  the  more  usual  course, 
where  the  damages  are  not  a  matter  of  mere  computation, 
is  by  awarding  an  issue,  and,  under  the  circumstances  of  this 
case,  I  deem  it  the  more  advisable  method. 

I  shall,  accordingly,  retain  the  bill,  and  award  an  issue  of 
quantum  damnijicatus,  to  assess  the  damages  which  the  plain* 
tiff  has  sustained  by  the  entry  and  acts  oi^  the  commissioners, 
and  by  his  own  act  in  lowering  his  dam,  which  was  a  conse- 
quence of  their  directions ;  that  the  issue  be  tried  at  the 
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Orange  circuit,  and  that  all  further  questions  be  reserved 
^  until  the  return  ol*  the  postea  on  such  issue. 
8  After  tl)e  duniages  are  a>scs8ed,  I  apprehend  no  difficulty 
in  finding  means  to  enlbrce  payment.  It  is  made  the  duty 
of  the  commissioners  to  assess  and  pay  the  damages  to  be 
sustained.  It  is  part  of  their  trust,  and  the  sum  becomes  a 
lien  on  the  lands  that  are  to  contribute. — 

The  following  decree  was,  thereupon,  entered  : 
^'  That  the  plaintitl'  ought  to  receive,  from  the  defendants 
in  this  suit,  or  their  successors  in  office,  the  damages  sustain- 
ed bv,  and  compensation  due  to,  him,  by  reason  of  lowering 
his  mill  dam  across  the  Wallkilly  in  the  bill  mentioned,  at 
the  time  the  same  was  done ;  and,  also,  by  reason  of  the 
defendants,  their  predecessors,  or  successors  in  office,  enter 
ing  upon,  using  and  occupying  the  lands  of  the  phiintiff,  for 
digging  a  canal,  and  otherwise,  as  the  same  may  have  been 
used  for  the  purpose  of  draining,  or  to  facilitate  and  assist  in 
draining,  the  drowned  lands,  in  the  pleadings  mentioned. 
•  But,  inasmuch  as  it  does  not  satisfactorily  appear  to  the 
\b^  ]  *Court,  that  any  agreement  has  been  made  by  and  between 
the  parties,  as  to  the  amount  of  such  damages  and  compen- 
sation, to  the  end,  that  the  same  may  be  satisfactorily  ascer- 
tained, it  is  further  ordered,  adjudged  and  decreed,  that  an 
issue  be  made  up  between  the  parties,  to  ascertain,  by  the 
verdict  of  a  jury  of  the  county  of  Orange^  the  amount  of 
such  damages  and  compensation ;  that  the  said  issue  be  tried 
at  the  next,  or  any  subsequent  circuit  in  the  ^aid  county ; 
that,  for  the  purpose  of  forming  a  proper  issue  for  the  as- 
sessment of  the  damages  and  compensation,  to  which  the 
plaintiff  is  declared  to  be  entitled  as  aforesaid,  the  plaintiff 
shall  declare,  in  assumpsit,  that  the  defendants  promised  to 
pay  him  as  much  as  he  reasonably  deserved  to  have  for  his 
said  damages  and  compensation,  or  to  that  effect ;  and  to 
w^iich  declaration,  the  plea  shall  be  nan  assumpsit;  on  the 
trial;  the  plaintiff*  shall  not  set  up  any  agreement  between 
him  and  the  defendants,  or  their  predecessors  in  office,  as  to 
the  amount  of  damages  and  compensation  ;  and  the  defend 
ants  shall  admit  their  assumption  to  pay  the  plaintiff  so  much 
as  he  reasonably  deserved  to  have  as  damages  and  compen- 
sation, for  lowering  his  mill  dam,  by  the  defendants'  request, 
and  for  their  accommodation,  as  commissioners  for  dn^iuing 
the  drowned  lands,  and  for  the  defendants,  or  their  prede- 
cessors, or  successors  in  office,  entering  upon,  using  and  oc- 
cupying the  lands  of  the  plaintiff,  as  aforesaid  ;  and  the  jury 
are  to  allow,  in  their  assessment  of  damages,  interest  upon 
the  amount  of  the  damages  they  may  find,  for  such  damages 
and  compensation,  from  the  times  when  the  several  act$ 
were  done,  for  which  the  plaintiff  is  declared  to  be  entitled 
128 


CASES  IN  CHANCERY. 

lo  damages  and  compensation  as  aforesaid,  to  the  time  of 
rendering  tlni  verdict ;  and  that  all  further  directions  be  re- 
served until  the  said  issue  shall  be  tried,  and  the  postea  re- 
turned to  this  Court.' 
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*MoRRELL  and  others  against  Dickey. 


[•153] 


d.  being  about  to  sail  on  a  voyage  to  the  Jf^est- Indies,  where  he  afler- 
wanla  died,  addressed  a  letter  to  M.,  contaiuing  the  following  clause : 
**  A  thousand  accidents  may  occur  to  me,  which  might  deprive  my 
sisters  of  that  protection  which  it  would  be  my  study  to  afford  ;  and, 
in  that  event,  I  must  beg  that  you  will  attend  to  piuting  them  in  pos- 
session of  two  thirds  of  what  I  may  be  worth,  appropriating  one  third 
to  Miss  C.  and  her  child,  in  any  manner  that  may  ap|)ear  most  prop- 
er." This  was  held  to  be  a  valid  will,  especially  after  it  had  lieeu 
proved  as  the  last  will  of  S.,  by  the  surrogate,  and  administration 
granted  with  the  will  annexed ;  and  that  C,  and  her  son,  were  each 
entitled  to  a  moiety  of  one  third  of  the  personal  estate  of  the  testator, 
io  the  hands  of  the  administrator. 

Courts,  in  this  state,  do  not  take  notice  of  letters  testamentary,  or  letters 
of  administration,  granted  abroad,  or  out  of  the  state.  Nor  can  a  per- 
son appointed  a  fruardtan  to  an  infant,  in  another  state,  be  entided  to 
receive  from  the  administnitor,  here,  the  legacy  or  portion  of  the 
iiifanL 

The  guardian  must  he  appointed  here,  and  give  competent  security,  to 
be  approved  of  by  this  Court,  before  the  j»aynient  of  the  infantas 
money  will  be  ordered. 

On  a  bill,  by  a  legatee,  where  the  defendant  subinitted  to,  and  asked  the 
direction  of  the  Court,  his  eoHs  were  onlered  to  be  paid  out  of  the 
fund. 

WILLIAM  L  SWAN,  of  Charleston,  S.  C,  being  about    August  tmk 
lo  sail,  as  supercargo,  on  a  voyage  to  the  West  Indies,  wrote  a 
letter,  dated  New- York,  August  31,1810,  addressed  to  John 
Magrath^  which,  among  other  thing.s,  contained  the  follow- 
ing clause :  '^  My  dear  friend,  a  thousand  accidents  may  oc- 
cur to  me,  which  might  deprive  my  sisters  of  that  protection 
which  it  would  be  my  study  to  aflbrd;  and,  in  that  event,  I 
must  beg  that  you  will  attend  to  putting  them  in  possession 
of  two  thirds  of  what  I  may  be  worth,  appropriating  the  re- 
tnaining  part  to  Miss  C****,  and  her  child,  in  any  manner 
that  may  appear  most  proper."     Swan  arrived  at  the  Ha- 
(Ptfxjia,  and  was  there  taken  sick,  and  died,  in  the  autumn  of 
1810,  unmarried,  and  without  lawful  issue,  leaving  personal 
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1614.       property  to  the  value  of  about  8,000  dollars,  over  and  above 
v^^^N/-*^^  all  debts,  &c. ;  part  of  which  had  been  collected,  ♦and  had 
MoRRELi.      come  into  the  hands  of  the  defendant,  a  citizen  cf  Ntw-  York 
DicKET.  Magrath,  to  whom  the  tcslamentary  letter  was  addressed, 

r  *  154  1  declined  the  executors^hip,  and  refu.-ed  to  take  out  adminis- 
tration on  the  estate  of  Swan.  In  consequence  of  which, 
the  defendant,  on  producing  the  letter  of  Swan  to  the  sur- 
rogate of  the  city  and  county  of  New- York,  before  whom  it 
was  fully  proved  as  the  last  will  of  Swan,  on  the  21st  of  June, 
1813,  letters  of  administration,  with  the  will  annexed,  were 
granted  to  the  defendant,  of  the  personal  estate  of  Sican  in 
this  state. 

Miss  C,  having  afterwards  intermarried  with  Morrell,  and 
residing  in  Philadelphia,  with  her  son,  William,  she,  with 
her  hu.^band,  and  her  infant  son,  by  S.,  as  his  next  friend, 
filed  their  bill,  in  this  Court,  against  the  defendant.  The 
bill  further  stated,  that  the  sum  of  1 ,634  dollars  and  38  Cents, 
part  of  the  personal  property  of  W,  L  Swan,  deceased,  had 
come  to  the  hands  of  the  defendant,  as  administrator ;  that 
Barbara  Morrell,  one  of  the  plaintiffs,  had  been  appointed 
by  the  Orphan's  Court  of  Philadelphia,  guardian  to  her  said  J 
infant  son. 

That  she  and  her  son  were  each  entitled  to  receive  theiiv 
moiety  of  the  one  third  of  the  money  in  the  hand^  cf  the^ 
defendant,  on  giving  security,  by  bond  or  otherwise,  to  th^ 
administrator,  as  required  by  the  laws  of  t)iis  state ;  that  the^ 
had  offered  such  security  to  the  defendant ;  but  the  defend  2 
ant  oMected,  that  he  was  advised  that  the  appointment  ok= 
Mrs.  Af.  by  the  Orphan^ s  Court  of  Philadelphia,  as  guardian 
to  her  infant  son,  was  of  no  force  or  validity  in  this  statc= 
and  that  he  could  not,  therefore,  safely  pay  over  the  infiint"^^ 
share  to  his  mother,  or  any  other  person,  without  \\m 
special  order  and  direction  of  the  Court;  that  the  plaintiffs^ 
if  the  Court  thought  it  necessary,  were  willing  to  becc  n^ 
guardians  to  the  infant,  according  to  the  rules  of  this  Cour  "^ 
and  prayed  to  be  appointed  guardians,  on  giving  the  requ  * 
[•  155]  site  security;  that  the  defendant  had,  also,  ♦objected  to  paj^" 
ing  any  definite  proportions  of  the  property  to  Mrs.  M,,  c=:^ 
her  son,  because  the  share  of  each,  by  the  said  will,  was  ir^^ 
definite ;  and  that  although  Magrath  had  a  discretional^ 
power  to  allot  their  separate  proportions,  the  defendant,  ^*- 
administrator,  had  no  such  discretion.  _ 

The  defendant,  in  his  answer,  admitted  the  facts  stated  »' 
the  bill,  and  submitted  himself  to  the  order  and  direction  ^^ 
the  Court. 

The  cause  was  submitted,  by  consent,  to  the  Court,  ^c> 
the  bill  and  answer. 


CASES  IN  CHANCERY.  155 

MeicaJfy  Tor  the  plointifTs.  1814. 

Einmety  for  the  defendant. 


The  Chancellor.  This  is  an  amicable  suit,  by  the 
plaint!  HTs,  as  legatees,  in  and  by  the  last  will  of  fViliiam  L 
Sivan,  deceased,  against  the  defendant,  as  administrator  with 
the  will  annexed,  and  the  case  is  submitted  upon  bill  and 
answer. 

J .  The  first  point  is  as  to  the  right  of  the  plaintiffs  (the 
mother  and  son)  to  the  legacy,  and  the  extent  of  that  right. 
The  will  was  in  the  form  of  a  letter  addressed  to  John  Ma^ 
grathy  at  the  time  when  the  testator  was  setting  out  on  a  voy- 
age from  New  York  to  the  Wtst-Indies,  where  he  died  ;  and 
it  contained  the  following  clause:  '^A  tliousand  accidents 
may  occur  to  me,  which  might  deprive  my  sisters  of  that 
protection  which  it  would  be  my  study  to  afford ;  and,  in 
that  event,  I  must  beg  that  you  will  attend  to  putting  them 
in  possession  of  two  thirds  of  what  I  may  be  worth,  appro- 
priating the  remaining  third  to  Miss  C***«***,  and  her  child, 
in  any  manner  that  may  appear  most  proper."  It  is  admit- 
ted that  the  two  plaintifls,  Barbara  and  fFt7/wi»f,  are  the 
moiher  and  child  allucled  to  in  the  will.  There  is  no  doubt 
that  the  paper  must  be  received  and  treated  as  a  will,  and  that 
the  plaintiffs  are  each  entitled  to  an  undivided  *moiety  of  [  *  156  ] 
one  third  of  all  the  estate  of  the  testator.  This,  indeed, 
seems  to  be  a  point  conceded  by  the  case ;  and  the  probate  ^ 

of  the  paper  as  a  will,  by  the  surrogate  of  New-York,  is 
conclusive  ;  it  being  the  judicial  act  of  a  competent  Court. 
(3  Term  Rep,   125.     1   Vesey,  287.     2  Atk.  324.) 

2.  Admitting  the  right,  the  next  point  is,  whether  the 
plaintiff,  Barbara,  has  entitled  herself  to  the  portion  of  her 
inrint  son,  as  she  has  not  been  appointed  guardian,  nor  given 
security,   under  the  authority  of  this  state,  but  applies  as 

f:uardidn  appointed  by  the  Orphan^s  Court  of  Philadelphia. 
t   is  well  settled,  that  we  cannot  take  notice  of  letters  testa- 
ttientary,  or  of  administration,  granted  abroad,  and  that  they 
give  no  authority  to  sue  here.     This  is  not  only  the  law  in 
England,  but  it  has  been  very  generally  adopted   in  this 
C'ountry.     {Tourton  v.  Flower,  S  P.  fVms,  369.  Lee  v.  Bank 
oy  England,  8  Ves,  44.   Goodwin  v.  Jones,  3  Tyng^s  Rep. 
^14.     Riley  v.  Riley,  3  Day^s  Rep.  74.     Fenwick  v.   Ad- 
ministrators of  Sears,  1    Cranch,  259.)     This  case  is  within 
the  reason  of  that  rule ;  and  the  security  taken  in  the  Or- 
pharCs  Cmrt  of  Philadelphia  may  not  be  adequate  to  rf  ach 
*"©  property  lying  within  this  state.     This  Court  must  judge, 
J-^lf,  of  the  security,  before  it  directs  the  payment  of  the 
*Qiaju's  money.     The  defendant  would  not  be  justified  in 
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1814.  Daying  the  infant's  money  to  the  plaintiff,  on  the  ground  that 
she  was  the  mother  of  the  legatee.  I  had  occasion,  lately, 
to  consider  this  point,  in  the  case  of  Genet  v.  TaUmadge.\  It 
is  only  in  her  character  of  guardian,  duly  appointed  here, 
upon  requisite  security,  that  she  can  entitle  herself  to  receive 
the  legacy  of  her  son. 

My  opinion,  accordingly,  is,  that  she  is  entitled,  in  her 
own  right,  to  a  moiety  of  the  third  of  the  testator's  estate, 
and  that  the  defendant,  ader  deducting  his  taxable  costs  oi 
this  suit  out  of  the  one  third  of  the  sum  of  1,614  dollars  and 
38  cents,  admitted  to  have  been  received  by  him,  be  decreed 
to  pay  a  moiety  of  the  residue  thereof  to  the  plaintiff,  Bar- 
bara. As  the  defendant  is  not  in  default,  and  has  only 
[  *  157  ]  *8ought  the  direction  of  this  Court  in  a  case  proper  for  it,  be 
ought  to  receive  costs  out  of  the  fund ;  (a)  and  this  is  the 
course  of  the  Court  in  such  cases.  (  fVhopham  v.  Wingfitld, 
4  Ves,  630.)  As  to  the  remaining  moiety  of  the  third,  be- 
longing to  the  child,  that  must  be  paid  into  Court,  to  the 
register,  or  assistant  register,  to  abide  the  order  of  the  Court ; 
and  when  the  plaintiff,  Barbara^  is  appointed  guardian  here, 
and  gives  the  competent  security,  the  money  will  be  paid 
over  to  her. 

Decree  accordingly. 

(•)  Vid«  Mft,  46,  tyUU  T.  TMU, 
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•'•"^Aawklin  and  others  against  W.  1.  and  S.  Robinson. 

^*-^fee  plaiotiflT  and  defendant  were  joint  owners  of  a  ship  and  cargo,  on 

^  voyage  from  ^ew- York  to  Batavia,  and  back;  and  the  defendant 

^^reed  to  go  out  in  the  ship  as  supercargo,  and  the  plaintiff  agreed  to 

pay  him,  as  a  compensation  for  the  ]>ei-formance  of  the  duties  of  a 

Supercargo,  the  sum  of  10,000  dollars,  *'out  of  the  proceeds  of  any 

oargo  the  ship  may  bring  from  Batavxcu,  or  to  deliver  him  part  of 

9ucli  cargo,  to  that  amount,  at  the  current  market  price,  on  its  arrival 

ttt  .A/Vti^  xbr^  at  his  option."    The  ship,  on  her  return  voyage,  from 

xiecessity,  put  into  SL  KiUs,  where  the  vessel  was  condemned  as  un- 

seaivorthy,  and  sold  with  the  cargo,  and  the  proceeds  remitted,  by  the 

supercargo,  to  Ahr-  York. 

KThe  delendant  having  caused  8,000  dollars  of  the  sum  stipulated  to  be 

fMiid  to  him  by  the  agreement,  to  be  insured,  as  his  commissions^  he 

recovered  the  amount,  in  a  suit  at  law,  of  the  underwriters,  as  for  a  total 

loss,  on  the  ground  that  he  had  no  remctdy  on  the  agreement  against 

rhe  plaintifi^  his  compensation  bcuig  payable  only  out  of  a  particular 

iVioa,  which  depended  on  a  contingency  that  had  never  happened.  On 

WL  bill  filed  against  the  defendant  for  an  account^  the  defendant  claimed 

C43  retain  a  certain  sum  for  commissions  and  for  services,  in  the  sale 

^nd  management  of  the  concern  ;  and  it  was  held,  that  the  fiefendant 

^«WR8  not  entitled  to  any  allowance,  on  a  quantum  meruit  for  his  ser- 

"^'icets  merely  on  the  groun<l  that  the  contingency  had  never  happened 

OBI  wliicb  his  specific  compensation,  for  the  same  service,  was  to  de- 

y>4Bnd  ;  nor  was  he  entitled  to  any  compensation  for  his  services  at  St. 

^MCittSj  as  he  still  acted  in  character  of  siqiercargo,  and  the  salens  there 

^v^^ere  substituted  •for  a  sale  in  Mw-Yort,  on  which,l)y  his  special  agree- 

n^ent,  he  was  to  receive  no  conmiission.    Joint  owners,  or  partners, 

sAre  not  entitled  to  charge  each  other  for  services  rendered  in  the  care 

a.nd  management  of  the  joint  pro})erty,  unless  there  is  a  special  agree- 

vnent  for  that  purpose. 


[*i5yj 


THE  plaintiffs  were  joint  owners,  with  the  defendants,  of  August  29ui. 
the  ship  Mary,  and  her  cargo,  on  a  voyage  from  New-  York 
to  Satavioy  and  back.  W.  L  Robinson,  one  of  the  defend- 
ants, who  were  partners  in  trade,  engaged  to  go  out  in  the 
•ship  as  supercargo,  and  an  agreement  was,  thereupon,  made 
and  executed  between  the  parties  interested,  as  follows: 
*'  We,  the  subscribers,  owners  of  the  ship  Mary,  having  engaged 
William  I,  Robinson,  as  supercargo,  on  her  intended  voyage 
r*"^^  here  to  Batavia,  and  possibly  to  Canton,  have  agreed, 
'■^  consideration  of  his  undertaking  and  executing  the  duties 
^^his  trust,  to  pay  him  10,000  dollars,  out  of  the  proceeds 
pf  any  cargo  the  ship  may  bring  from  Batavia,  or  to  deliver 
J^'ai  part  of  such  cargo,  to  that  amount,  at  the  current  mar- 
**^^t  price,  on  arrival  here,  at  his  option.  But  if  the  ship 
^'^ould  proceed  to  Canton,  and  the  letter  of  credit,  with 
^hich  he  will  be  furnished,  should  be  availing,  we,  in  that 
l^'*^,  agree  to  pay  him  12,500  dollars,  as  above,  otherwise, 
■^  b  to  receive  no  more  than  10,000  dollars,  the  same  as  if 
^ne  voyage  out  had  terminated  at  Batavia.     New- York,  21  st 
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1814.       of  March,   1798."     Signed   by  the  owners,  and  by  the  de 
v^-s,^-^^  fondants.     On  this  agreement  were  the  following  endorse- 
Franklin     ments : — **  I  agree   to   undertake  the   management  of  tlitt 
RoBi^NsoN.     business  committed  to   my  care,  as    within,  on  the    terms^^ 
specified.      fV.  I.  Robinson.^* 

**  We  agree,  in  consideration  of  the  sum  to  be  paid  ffil^^^ 
Ham  I.  Robinson,  as  herein  specified,  to  take  upon  ourselvet  rgg== 
the  trouble  of  the  management  and  sale  of  the  return  carg^*-^ 
from  Batavia  or  Canton,  free  of  commission,  subject  to  th»  .^k: 
direction  of  a  majority  of  the  owners  of  the  ship  Slary,  Wn^r-^ 
^  S.  Robinson.''^ 

Before   proceeding  on  the  voyage,  William  L  Mobinw^^, 
procured  insurance,  to  the  amount  of  8,000  dollars,  on  tf 
[  *  159  ]       commissions  *stipulated  to  be  paid  to  him  by  the  above  agr 
ment,  and,  afterwards,  recovered  the  amount  of  the  sum 
insured  against  the  insurers. 

He  proceeded  on  the  voyage  described,  and  arrived  ^^  ai 
Batavia,  where  a  return  cargo  was  purchased,  with  whiczizaci: 
the  vessel  set  sail  for  New-iork;  and  during  her   voya^^^^ 
back,  was  compelled,  by  stress  of  weather,  to  put  into 
Kitts,  where,  on  a  survey,  the  ship  was  found  un^eawoi 
and  condemned ;  and  the  laws  of  the  island  prohibiting  ti 
reshipment  of  the  cargo  in  another  vessel,  it  was  sold  thei^^re 
under  the  direction  of  William  L  Robinson,  by  merchan        ts 
who  were  paid  a  regular  commission  on  the  sale,  and  he  i^ve- 
ceived  and  remitted  part  of  the  proceeds  to  the  dtfendan       ts, 
who,  afterwards,  received  other  parts  of  the  proceeds.     T"   ^e 
vessel  was  also  sold  at  St.  Kitts,  and  purchased  in  by  fh^^- 
Ham  I.  Robinson,  for  the  account  of  the  owners ;  and  ^  J»e 
was,  afterwards,  repaired,  and  brought  to  Neu-Yorky  a  "^Jcl 
there  sold,  and  the  money  received  by  the  defendants.     T**e 
plaintiffs  demanded  of  the  defendants  an  account  of  the  pm^o- 
ceeds  of  the  vessel  and  cargo,  and  a  payment  of  the  resp^^c- 
tive  proportions  to  which  they  were  entitled  ;  but  the  defei"T»  ^' 
ants  have  refused  to  account  and  pay  to  the  plaintiffs  •:  le 
proportions  demanded,  alleging  their  right  to  retain  the  sm^ra 
of  10,000  dollars,  the  compensation  agreed  to  be  paid  to  f0^l- 
Ham  I.  Robinson,  according  to  the  contract  above  niention^^* 
The  plaintiffs  insisted,  that  this  compensation  was  to     be 
paid  only  on  the  event  of  the  arrival  of  the  vessel  with  '•^h® 
return  cargo  from  Batavia  to  New- York ;  and  that  er^^^^ 
having  never  happened,  William  L  Robinson  wns  nofentid^d 
to  that,  nor  any  other  sum ;  and,  moreover,  that  he  had    ^^ 
covered  for  a  total  loss,  on  the  policy  of  insurance  on    t,he 
commissions  specified  in  the  contract.     The  bill  praved    f<^' 
an  account ;  and  the  payment  of  the  proportions  of  the  vc^* 
sel  and  cargo,  to  which  the  nlaintiffs  were  entitled ;  end  ^^^ 
relief. 
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*The  defendants,  in  their  answer,  admitted  that  the  cargo       1814. 
^vas   sold  by  merchants  at  «&.  Kitts,  under  the  directions, 
axid  with  the  assistance  of  JVilliam  L  Robinson;  but  they 
denied  that  the  usual  and  customary  commissions  on  such 
occasion^)  were  allowed  or  paid  to  the  merchants. 

The  defendants  alleged,  that  fVilliam  L  Robinson  advised 
the  plaintiifs,  by  letter,  of  the  situation  of  the  vessel  and 
oargo  at  Si.  Kitts  and  staid  there,  for  the  purpose  of  effect- 
ing a  sale  of  the  property,  collecting  and  securing  the  pro- 
oeeds,  and  acting  ibr  the  interests  of  the  concerned,  as  cir- 
oumstauces  might  rei^uire.  That  the  vessel  was  sold  for 
-^  ,7O0  dollars,  and  purchased  by  IVilliam  L  Robinson,  for  the 
beoefit  of  tiie  owners,  and  he  chnrged  on  that  sum  the  ordi- 
nary commission  of  5  per  cent.  That  it.  being  impractica- 
ble to  sell  the  cargo,  without  taking  bills  of  exchange  on 
JLfondon,  he  employed  factors,  who  guarantied  the  payment 
of  the  bills  for  2^  per  cent.  That  the  usual  commission  at  St. 
JKitta  was  5  per  cent,  on  sales,  and  7.;^  per  cent,  with  aguar- 
^LXkty  of  the  debts.  And  the  defendants  claim  the  5  per  cent., 
ior  the  agency  of  William  I.  Robinson,  in  the  sale  of  the  cargo. 
The  proceeds  of  the  sales  of  cargo  amounted  to  164,447 
ciollars,  of  which  23,112  dollars  was  invested  in  rum,  sugar 
^od  ooolasses,  and  sent  to  New- York;  and  the  residue,  in 
billsi,  remitted  to  London ;  on  which  the  defendants  claimed 
CI.  commission  of  2^  per  cent. 

The  defendants  admit,  that  they  sold  the  vessel  at  auc- 
tion, and  passed  the  net  proceeds,  deducting  2^  per  cent, 
oom mission,  to  the  credit  of  the  concern.  They  also  charge 
one  half  per  cent,  commission,  for  etfecting  insurance  of  the 
oargo  shipped  from  St.  Kitts  to  New-  York,  and  2i  per  cent. 
on  amount  of  duties  paid  by  them. 

The  defendants  further  alleged  that  a  large  proportion  of 
Ihe  bills  of  exchange,  so  remitted  to  Londan,  were  protested 
for  non-acceptance  and  non-payment;  in  consequence  of 
\¥hicb  it  became  necessary  for  them  to  open  a  correspond- 
ence ♦with  merchants  at  St.  Kitts  and  London,  in  order  to  [  *  161  ' 
fobtain  payment  of  the  bills;  that  in  some  instances,  the  bills 
vrere  paid  with  damages,  and  in  other  cases,  new  bills  were 
taken,  which  were  again  protested ;  that  the  defendants 
liave  collected  120,000  dollars  of  the  bills,  and  5,843  dollars 
8Ull  remain  unpaid ;  and  they  have  been,  for  eight  years 

East,  diligently  engaged  in  effecting  the  payment  of  the  said 
ills,  maintaining  a  correspondence,  by  letters,  with  mer- 
c^haots  and  others,  in  Europe  and  the  West-Indies,  for  that 
porpose,  <&c. ;  and  as  a  compensation  for  their  services,  they 
<!harge  the  concern  4,000  dollars,  or  at  the  rate  of  500  dol- 
lars per  annum,  for  eight  years  ;  that  they  have  rendered  an 
account  of  the  proceeds  of  the  vessel  and  cargo  to  the  plain- 
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1814.       tiffs,  and  have  paid  over  to  the  plaintiffs  iheir  ju?t  and  full 

v,^'-^v^-^%k-^  proportions  of  all  moneys  which  have  come  to  their  hands 

Franklin     from  the  sale  of  the  ship  and  cargo,  reserving  only,  as  secu- 

Robinson,     '"'t)'  ^"^  indemnification  of  the  payment  of  their  claims  againf^t 

the  concern,  for  the  services  rendered  by  them,  in  and  about 

the  management  of  their  business,  as  above  mentioned,  the 

sum  of  10,000  dollars,  which  they  hold,  and  insist  that  they 

ju-e  entitled  to  hold  until   they  are  paid  for  their  services  as  ^ 

so  claimed. 

The  cause  being  at  issue,  on   a  general  replication,  was  ^ 

brought  to  a  hearing  before  his  honor  the  late  chancellor,         ^ 
who,    in    October   last,    pronounced  the    following  decree:  ^ 

*•  That  the  charge  made  by  the  defendants  for  compensation.  _  j 
or  allowance,  by  way  of  salary,  as  the  representatives  and  ^^ 
agents  of  the  concern  in  the  ship  Mart/,  in  the  pleadings  :=*  * 
mentioned,  for  maintaining  and  conducting  the  correspond-  — ^. 
ence  mentioned  in  the  answer,  and,  also,  all  allowance  foi  -w^di 
commissions  on  the  purchase  and  sale,  by  them,  or  either  ol  A^^zDi 
them,  of  all,  or  any  part  of  the  goods  and  merchandise  men-  —  .mh- 
tioned  in  the  answer,  as,  also,  on  the  sale  of  the  ship  Mary^  VS^' 
mentioned  in  the  pleadings,  except  as  herein  afterwards  ia^  s  is 
directed,  be  wholly  disallowed  by  the  master  in  taking  the^  M^ie 
[  •  162  ]  account  hereinafter  directed  ;  and  it  is  further  *ordered,  ad —  f^d- 
judged  and  decreed,  that  it  be  referred  to  one  of  the  masters  "»' -rs 
of  this  Court,  to  take  and  state  an  account  between  the^  ^K^ne 
plaintiffs,  respectively,  and  the  defendants;  in  which  ac— -^n^  c- 
count  the  defendants  shall  be  charged  with  all  moneys  re— -^a^  e- 
ceived  by  the  defendants,  or  either  of  them,  as  the  agents  ob  «:i^of 
agent,  factors  or  factor,  or  as  part  owners  of  the  ship  Mary  -^5:^1 
and  her  car<roes,  mentioned  in  the  pleadings,  as  well  whar  .^^  *^^ 
they,  or  either  of  ihem..  received  on  the  sale  of  the  ship^  ^  ^*P 
Mary,  as,  also,  what  they,  or  either  of  them,  may  have  re-'^:^'^" 
ceived  on  account  of  the  cargo  of  the  ship  on  her  returrm^^^" 
voyage  from  Batavla,  and  which  have  not  been  accounterf^^  ^^^ 
for  with  the  plaintitl's.  And  it  is  further  ordered  and  de-  ^^  *® 
creed,  that  in  taking  the  accounts,  the  defendants  be  aV-t-^^ 
lowed  reasonable  commissions  fnr  the  sale  and  disposittors  r-^^ 
of  the  return  cargo  of  the  ship  Mary,  at  St.  Christophers^  as  J^  * 
mentioned  in  the  pleadings  in  this  cause,  the  amount  o-^"^  ^ 
which  commissions,  so  to  be  allowed  to  the  defendants  b^^*^  : 
the  master  in  taking  the  account,  is  to  be  ascertained  by  hinM^^  •'  *' 
in  manner  following,  that  is  to  say,  by  ascertaining  what,  nc^:^  ^"*^ 
cording  to  the  u>age  and  custom  of  merchants  in  such  case^^"^^ 
or  otherwise,  was  earned  by,  or  ought  to  be  allowed  untcc^^-^  ^^ 
the  defendant,  William  L  Robinson,  for  his  services  as  supei^  ^^^^ 
cargo  of  the  ship  Mary,  on  her  outward  voyage  from  jVctc^-^"  ^' 
York  to  Bntavia,  and  for  disposing  of  the  outward  cargo  c^  ^' 
the  ship  Mary,  at  Batavia,  and  for  procuring,  and  causin^'^^'??' 
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lo  be  laden  on  board  of  the  ship  Mary,  at  Baiavia,  the  re-        1814. 
turu  cargo,  which  was  brought  in  her  to,  and  sold  or  disposed 
of  at,  St.  Christophers,  as  in  the  pleadings  and  proofs  men- 
tioned, at  the  time  the  services  were  performed, as  if  no  other 
services  had  been  performed  by  him.     And  by  ascertaining 
what,  according  to  the  custom  'of  merchants,  or  the  usages 
c.'Stablishe:!  at  St,  Christophers  in  such  cases,  or  otherwise, 
^va-?  earned  by,  or  ought  to  be  allowed  to,  the  defendant, 
iMUiain  L  Robinson,  as  commissions  for  his  services  as  a 
lactor  or  commission  merchant,  for  selling  the  return  cargo 
<if  the  ship  Mary,  at  St.  Christophers,  as  in  the  pleadings 
"*and  |)roofs  mentioned,  at  the  time   the  services  were  per-       [*  163 
formed,  exclusive  of  guarantying  the  payment  of  the  money 
<m  such  sale.     And,  then,  by  crediting  the  defendants  with 
suc'i  portion  of  the  sum  of  10,000  dollars  as  the  services 
at  .SV.  Christophers,  calculated  as  aforesaid,  shall  bear  to  the 
«imount  or  value  of  the  services  rendered  by  the  defendant, 
IViliiam  I.  R)lnnson,  as  supercargo  of  the  shij)  in  the  voyage, 
before  her  arrival  at  St.  Christophers,  calculated  as  aforesaid. 
And  th:it  all  other  just  allowances  be  made  lo  the  defendants, 
on  taking  the  account,  for  actual  disbursements  for  account 
of  the  pl.nntiffs   (if  any)  in  transacting  the  business  at  St, 
Christophers  as  aforesaid,  or  afterwards.     That  the  master 
be  authorized  to  examine  the  parties,  or  any  of  them,  under 
oath,  in  taking  the  accounts,  as  he  shall  see  fit  and  proper ; 
and  that  the  master  may  report  specially,  as  to  any  of  the 
matters  which  may  be  brought  before  him,  on  taking  the 
accounts  hereby  ordered,  if  required  by  either  party,  and 
he  shall  think  it  reasonable  so  to  do ;  and   that  all  further 
directions  be  reserved  until  the  coming  in  of  the  master's 
report." 

()n  the  application  of  the  plaintiffs,  a  rehearing  was  di- 
rected by  the  present  chancellor. 

On  the  rehearing,  the  cause  was  argued  by  Riggs  and 
Boyd,  for  the  plaintiffs,  and  Harison  and  T,  L.  Ogden,  for 
the  defendants. 

The  Chancellor.  It  appears,  by  the  contract  between 
the  parties,  of  the  2lst  of  Fel/ruary,  1798,  that  10,000  dollars 
were  stipulated  to  be  paid  to  the  defendant,  fV,  I,  Robinson, 
in  lieu  of  all  compensation  and  commission,  for  his  services 
as  supercargo  upon  the  voyage,  and  for  the  services  of  him, 
and  his  partner  Sylvester  Robinson,  for  the  mana'jement  and 
sale  of  the  return  cargo.  It  further  appears,  that  the  defend- 
ant, W.  I.  Robinson,  caused  8,000  dollars  of  this  sum  to  be 
insured,  and  that,  upon  the  loss  of  the  voyage,  he  sued  the 
underwriters,  and  recovered.  His  right  of  recovery  depend- 
ed *on  the  question,  whether  he  was  entitled  to  demand  of       [  *  164  j 
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1814.       the  plaintifls  the  sum  stipulated  by  the  contract :  and  it  was 
v.^-N/'^^.^  decided,  in  the   first  instance,  by  the  Supreme  Court,  and 
I'R^KKLiN     finally,  on  error,  by  the  Court  in  the  last  resort,  [2  Caines's 
UoBiNsov.     Rtp.  357.     1  Johns.  Hep.  616.)  that  he  had  no  remedy  upon 
the  contract  with  the  plaintiffs,  because  the  money  was  made 
payable  out  of  a  specified  fund,  and  that  fund  depended  on 
a  contingency  which  had  never  happened.     We  are,  thcDj 
to  consider  it  as  the  settled  law  of  this  case,  that  the  defend- 
ants cannot  set  up  a  claim  under  the  contract ;  and  the  point 
then  is,  whether  they  are  entitled   to  a  quantum  meruit  foi 
their  services,  or  for  any   part  thereof,  precisely  as   if  no 
agreement  had  ever  been  made. 

It  is  evident,  from  the  variation  in  the  accounts,  rendered 
by  the  defendant,  W,  L  Bobinso7i,  that  he  rested  hiB  de- 
mand for  compensation,  for  his  services  at  *SY.  Kitts,  entirely 
upon  his  contract.  In  his  first  account,  (exhibit  Ko.  5,)  he 
charges  the  plaintifls  with  the  10,000  dollars.  This  was 
prior  to  his  recovery  against  the  in^urers,  and  u  hen  his  claim 
against  them  was  resisted,  on  the  ground  that  he  had  not 
lost  his  claim  under  the  contract.  Afterwards,  in  his  ac- 
count, (exhibit  No.  6,)  and  which  was  exhihiled  after  the 
recovery  against  the  underwriters,  he  omits  this  charge  alto- 
gether ;  and  this  fact  is  of  great  force  to  show  the  (it  fendant's 
own  sense  of  the  foundation  of  his  claim.  But  without  con- 
sidering this  waiver  as  absolutely  binding,  I  cannot  f^nd  any 
just  principle  upon  which  the  claim  for  commissions,  set  up 
by  the  defendants,  can  be  admitted. 

It  seems  to  be  inconsistent  with  the  object  and  intention 
of  the  parties,  in  making  the  contract,  to  allow  the  defend- 
ants to  recover  on  a  quantum  meruit^  mere  ly  because  the 
contingency  had  not  occurred  on  which  the  extrac  rdinary 
and  specific  allowance  for  the  same  services  was  made  tc 
depend.  This  would  be  giving  the  defendants  an  undue  ad- 
vantage, not  consistent  with  equality  and  justice  between 
the  part  es.  The  benefit  of  the  contingency  may  have 
I  *  165  ]  *bcen  an  inducement  for  the  allowance.  Tlie  parties  to  the 
contract  were  joint  owners  of  the  ship  and  cargo ;  and  the 
defendant,  JV,  L  Robinson,  in  his  character  of  part  otcnir, 
was  not  entitled  to  charge  for  his  services,  exce|  t  upon  the 
ground  of  the  special  agreement.  I  know  of  no  case  which 
entitles  one  partner  to  such  an  allowance  against  another 
without  an  agreement.  The  case  of  Thornton  v.  Froctor^  (1 
Anst,  94.)  evidently  proceeds  upon  this  principle.  Each  joint 
owner,  in  taking  care  of  the  joint  property,  is  taking  care  of 
his  own  interest,  and  the  law  never  undertakes  to  measure 
and  settle,  between  partners,  their  various  and  unequal  ser« 
vices  bestowed  on  the  joint  business.  This  must  be  left  tc 
be  regulated  by  contract.  But  the  defendant,  W,  L  Rolin 
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son,  bestowed  his  services  as  supercargo,  in  which  trust  and        1814. 
character  he  had  been  placed  by  the  whole  concern,  and,  in  v^^-s^-^^ 
that  character,  he  can   look   only  to  the  agreement.     His       Nicoll 
duty,  as  supercargo,  continued  at  St.  Kitts,  and  until  the  trustkks  or 
cargo,  intrusted  to  his  charge,  or  the  proceeris  of  it,  had  ar-  Huktikotow 
rived  at  Neiv-York ;  and  for  the  purpose  of  compensation, 
the  sales  at  St,  Kitts  may  be  considered  as  substituted  for 
the  sales  at  New-  Yorkj  and  they  were  to  be  made  free  of 
commission. 

This  case  must,  therefore,  be  referred  to  a  master,  to  take 
an!  state  an  account  between  the  parties,  under  the  direc- 
tions contained  in  the  decretal  order  of  the  14th  of  October 
last,  except  that,  in  addition  to  the  claims  of  the  defendants, 
or  rither  of  them,  disallowed  by  that  order,  the  claim  for 
commissions  on  the  sale  and  disposition  of  the  return  cargo 
of  the  ship  Mary,  at  St.  Christophers,  be  al-o  disallowed  ; 
and  that  all  further  directions  be  reserved  until  the  com- 
ing in  of  the  master's  report. 

Decree  accordingly. 


*NicoLL,  an  infant,  by  his  guardians,  &c.,  [*166] 

(igainst 
The  Trustees,  &c.  of  the  Town  of  Huntington. 

TThe  peculiar  state  of  property,  and  the  oppressive  nntiire  of  the  litigB- 
tion  at  law,  as  to  the  title,  affords  a  pro|>er  groniul  for  the  equitable 
jurisdictiou   of  this  Court.     Aud   the   |>arty  may  either  couie  iuto 
equity,  first  to  have  his  title  tried  at  law,  uuder  its  siiperiutendence,  or 
he  may  have  the  title  established  at  law,  before  he  comes  to  this 
Court ;   and  where  the  title  is  once  established  to  the  satiitfaction  of 
the  Court,  either  upon  its  own  view  of  *he  testimony,  or  by  verdict 
on  one  or  more  issues,  awarded  at  its  disi/retion,  it  will  declare  in 
whom  the  right  exists,  by  a  decree,  and  protect  that  right  by  a  perpet- 
ual injunction.     But  if  the  plaintiff,  from  his  own  case,  does  not  show 
enough,  or  fails  to  make  out  a  title,  l>y  evidence,  his  bill  will  be  dis- 
niiiMed  without  awarding  an  issue. 
"JTiie  patent  to  f^'Uliam  JVicoU,  of  the  4th  of  June,  1688,  of  certain  islands 
ou  tl)e  south  side  of  Long  Island,  does  not  extend  to  Caplree  Island, 
Oak  bland,  and  Grass  bland, 
CVsfi,  in  equity,  do  not  always  follow  the  event  of  the  cause ;  but  are 
awarded  or  not,  according  to  the  justice  of  the  case,  in  the  sound  dis- 
,         cretion  of  the  Court.    And  where  a  plaintiff  bar)  prolmble  cause  for 
soeking  the  aid  of  the  Court,  but  failed  in  establisliin;;  his  tftle  ;  but 
the  defendant  showed  none  or  no  better  title  to  the  property  in  dis- 
pute, the  bill  was  dismissed  without  costs  on  either  side. 

THE  Un,  which  was  filed  in  May,  1306,  staled  that  let-  /«•»«  sc^^ih, 
^<^*^  patent  were  granted,  on  the  4th  of  June,  1688,  to  WiU     sSiJ,     "^"^ 
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1814.       ^^^^  ^icoll,  the  ancestor  of  the  plaintiflf,  "for  all  those  islands, 
s^^^s^^-^^  and    small   isles   of  sandy  land   and   marshes,  or  meadow 
NicoLL       ground,  with  the  appurtenances,  situate,  lying,  and  being 
Trustees  of  ^"  ^^^  south  side  of  Long  Island,  between  the  Inlet^  or  6'i//, 
HuKTiNGTOH.  commonly  called  Huntington  Gut,  and  the  lands  of  the  said 
Nicolly  at  a  certain  river  called   Coneigunty  in  the  bay,  or 
sound,  that  is,  between  the  firm  land  oi  Long  Island  and  the 
beach,  together  with  all  and  singular  the  lands,  meadows, 
marshes,  moors,  waterponds,  hawking,  hunting,  fishing  and 
fowling,  and  alPthe  rights,  profits,  hereditaments  and  appur- 
tenances, to  the  said  islands,  isles,  and  premises  belonging, 
or  in  any  wise  thereto  appertaining.'* 
r  •  167]  *That  the  islands,  so  granted,  are  known  by  the  names  of 

Fire  Island,  Captree  Island,  Oak  Hand  and  Grass  Island, 
the  three  last  of  which  are  the  subject  of  controversy  in  the 
cau«e.  The  patentee  took  possession  of  the  islands,  and 
transmittc  d  them,  by  'descent,  to  the  great  grandfather  of 
the  plaintiff,  who  was  seised  thereof  in  1745.  In  August, 
1778,  he  made  his  will,  and  devised  the  islands  to  William 
Nicoll,  the  grandfather  of  the  plaintiff,  for  life  :  remainder  to 
the  father  of  the  plaintiff,  for  life  ;  remainder  to  the  first  son 
of  the  plaint'ffs  father,  in  fee  tail;  and,  afterwards,  died. 
The  plaintiffs  grandfather  entered  on  the  premises,  under 
the  will,  in  1760,  and  continued  in  possession  until  his  death, 
in  1796.  The  plaintiffs  father  then  entered  as  tenant  for 
life,  and  continued  in  possession  until  his  death,  in  17r9. 
when  the  plaintiff,  then  en  ventre  sa  mere,  became  seised  of 
the  premises  in  fee  tail,  and  which  was  converted  into  a  fee 
simple,  under  the  will,  l)y  virtue  of  the  act  abolishing  entail?. 
(See  Stedfast  v.  Nicoll,  3  Johns.  Cas.  18.) 

That  the  premises  in  question,  from  the  remotest  period, 
until  about  twenty  or  thirty  years  ago,  were  merely  resorted 
to  lor  fishing  and  fowling,  with  or  without  the  permission  of 
the  owners ;  that  they  are  incapable  of  being  inhabit*  d  or 
enclosed,  being  at  a  considerable  distance?  from  the  main 
land  of  Long  Island ;  that  they  produce  large  quantities  ( f 
grass  and  herbage,  and  have  lately  become  valuable;  that, 
for  forty  years,  and  upwards,  the  ancestors  of  the  plaintiff 
used  the  islands,  as  owners  thereof,  by  leasing  the  same,  and 
y  giving  permission  to  persons  to  cut  the  grass ;  that  the  lands 
of  the  plaintiff,  at  Conetqunt  river,  (between  which,  and  the 
gut  called  Huntington  Gut,  the  islands  granted  in  the  pat- 
ent, lie,)  are  situated  eastward  of  Fire  Island,  which  is  the 
easternmost  of  the  four  islands ;  that  Huntington  Gut  was 
a  water  passage  through  the  beach,  from  the  bay  to  the 
ocean,  west  of  the  westernmost  of  the  four  islands  ;  that  llio 
guts  through  the  beach  to  the  ocean  are  fluctuating  and 
changeable,  sometimes  filling  up,  and  new  ones  opeiing, i«l- 
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ways  *furtlier  to  the  westward ;  and  those  that  remain,  gradu-        1814. 
ally  work  to  the  westward,  so  that  it  is  now  difficult  to  as-  s^^^-^^-^^^ 
certain  where  the  gat,  called  Huntington  Gut,  in  the  patent,       Nicoll 
was,  in  early  times,  situated ;  and   that  the  gut,  so  called  trustees  o» 
Huntington^  does  not  now  exist,  at  least,  at  the  place  where  Huntinqtom 
It  was  when  the  patent  issued. 

That,  on  the  30th  of  November,  1666,  letters  patent  is- 
sued, granting  and  confirming  unto  the  freeholders  and  in- 
habitants of  the  town  of  Huntington,  their  heirs  and  suc- 
cessors, "  all  the  lands  which  had  already  been,  or  thereafter 
should  be,  purchased  for,  and  on  behalf  of  the  said  town, 
whether  from  the  native  proprietors,  or  others,  within  the 
limits  and  bounds  therein  expressed,"  to  wit,  "  from  a  cer- 
tain river  or  creek,  on  the  west,  called  by  the  Indians, 
Nakaquatick,  and  by  tfte  English,  the  Cold  Spring,  to 
stretch  eastward  to  the  Nasiquaclc  river ;  on  the  north  to  be 
bounded  by  the  Sound,  and  on  the  south,  by  the  sea,  includ- 
ing; there,  nine  several  necks  of  meadow  ground,*'  &c. 

That  these  nine  necks  of  meadow  ground  form  part  of 
the  shore  of  Long  hlnnd,  on  the  north  side  of  the  bay,  in 
which  the  said  islands  are  situate  ;  and  counting  from  the 
eastern  boundary  line  of  the  town  of  Oysterbay,  which  is 
the  western  line  of  Huntington,  the  nine  necks  of  meadow 
ground  will  not  extend  so  far  eastward  as  the  most  westerly 
of  all  the  four  islands. 

On  the  2d  of  August,  1688,  letters  patent  were  issued, 
confirming  unto  the  freeholders  and  inhabitants  of  Hunting" 
tan,  the  lands  mentioned  in  the  last  patent  above  stated,  and 
constituting  the  grantees  a  corporation,  6lc.  ;  and  saving  to 
the  king  all  necks  of  land  not  purchased  of  the  Indians, 

That,  on  the  5th  of  October,  1694,  the  inhabitants  of 
Huntington  applied  to  the  governor  of  the  province  of  iVeM;- 
York,  for  a  grant  and  confirmation  of  the  premises  mentioned 
in  the  first  patent,  so  far  only  as  that  the  limits  and  bounds 
of  their  town  should  not  be  as  above  mentioned,  but  as  here- 
after expressed,  viz.  ''all  those  tracts  and  necks  of  land 
•lying  upon  Long  Island,  within  the  county  of  Suffolk,  [  *  169] 
bounded  on  the  west  by  a  river  called  Cold  Spring,  and  a 
line  running  south,  from  the  head  of  Cold  Spring,  to  the 
south  sea  ;  on  the  north,  by  the  sound  ;  and  on  the  east,  by 
a  line  running  from  the  west  side  of  Fresh  Pond,  to  the 
west  side  of  Whitman^s  Dale;  from  thence  to  a  river  on 
the  south  side  of  the  island,  on  the  east  side  of  a  neck  called 
Sampawwams,  and  from  the  said  river  south  to  the  south  sea." 
Letters  patent  of  grant  and  confirmation,  were  accordingly 
iasoed,  and  the  freeholders  and  inhabitants  of  the  town  in- 
corporated within  those  limits. 

That  the  ea8tei:n  boundary  line  of  the  town  of  Huntington^ 
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1814.       as  described  in  the  kist-mentioned  letters  patent,  is  not  so  far 

v^-rf^-v^-^^*-^  eastward  us  the  most  westerly  of  the  said  islands ;  and  that 
NicoLL       the  boundaries  of  Huntington  have  ever  since  been  accord- 

Trustees  of  i>^g  to  the  bounds  descr.bed  in  the  said  patent. 

UuwTisfOTON.       That,  until  within  twenty  pr  thirty  years  last  past,  those 
islands  were  regarded  of  I. tile  value,  aiid  the  owners  did  not 
take  much  pains  to  obtain  the  products  of  them  e.\clu>ively  ; 
timt,  conse({uentl/,  some  of  the  inhabitants  of  Huntington 
cut,  and  carri(  d  away,  grass  from  them  ;  but  when,  in  later 
years,  the  products  l>ecanie  more  an  object  of  attention,  the 
ancestors  of  the  pluintift*  a$.*^erted  their  right,  and  brought 
actions  of  trespass  against  persons  acting  under  the  town  of 
Huntington^  for  entering,  cutting,  and  carrying  away   the 
grass,  which  suits  were  brought  before  justices  of  tlie  ))eace, 
aud  uniformly  determined  in  favor  of  the  plaintiff's  ancestors ;        ^ 
and  the  defendants  in  those  suits  never  pleaded  any  title.       ^. 
But,  lately,  the  defendants  have  set  up  their  title  to  those     -^"^ 
islands,  as  part  of  the  common  lands  of  Huntington, 

That,  in   180-2,  Zcbulon  Smith  having  entered  on   Captree  —  mrz 
Island,  and  cut  and  carried  away  grass,  in  defiance  of  ttie  ■ 
plaintiff's  right,  and  J.  Jarvis,  and   2\  Smithy  having,  also,^.    •   - 
done  the  same,  actions  of  trespass   were  brought  Rgain^t^P"  ^ 
tliem  by  the  guardians  of  the  plaintiffs,  before  a  justice  of 
the  peace,  and  they  all  pleadeid  titles  under  the   town    of 

i  *  170  J       Huntington;  *an(l   the  cauj-es  were,  afterwards,  removed 
the  Supreme  Court,  and  the  defendants  respectively  pleadc 
that  the  locus  in  quo  was  the  freehold  of  the  trustees  of  the 
freeholders   and   commonalty  of  tlie  town  of  Huntington^ 
The  plaintif)^  replied  the  freehold  in  himself,  and  the  posses- 
sion thereof  by  his  guardians,  and  traversed  the  title  ^t  U( 
by  the  defendants,  on  which  issue  was  joined,  and  one  of  the 
causes  tried  at  the  Suffolk  circuit,  in  1805,  and  a  verdict  foundK^ 
for  the  plaintifl' ;  the  other  two  causes  were  not  tried  for  want:^ 
of  time. 

That  Jesse  Weeks,  pretending  title  to  the  islands  in  ques- 
tion, under  the  town  of  Huntington,  brought   actions   of 
trespass  against  Peter  Monfort  and  Elias  Leek,  who  entered. 
thereon,  under  the  plaintiff,  which  actions  were  still  pendins;^ 
That  the  defendants  persisting  in  their  claim  to  the  suicft 
islands,  declaring  their  intention  to  enter  thereon,  and    tc»» 
encourage  others  to  enter,  and  cut,  and  carry   away,  tli^ 
grass,  die,  in  despite  of  the  plaintiff 's  title,  so  that  thc^ 
plaintiff  will  be  forced  to  abandon  his  rights,  or  be  led  ititR.^ 
a  multiplicit!/  of  suits,  and  to  great  expense. 

That  owing  to  the  great  changes  which  have  taken  plac^^ 
in  the  beach,  between  the  bay  and  the  ocean,  aadf  the  gutr^ 
or  water  passages  through  the  same,  since  the  ietters  paten'^ 
were  issued^  the  Huntington  gut  cannot  be  located  without 
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tJie  testimony  of  aged  witnesses.     And  the  bill,  therefore,        1814. 
prayod  that  their  testimony  might  be  perpetuated ;  and  that  v..*^--s^^^^ 
tlie  title  of  the  plaintifi  might  be  established  by  a  decree  of       Nicoll 
this  Court;  and  that  tie  defendants  may  be  restrained  by  trust^^s  of 
an    injunction    from   further  entering   on    the    islands,  and  Hortisgtws 
taking  the  profits ;  ana  that  the  suits  against  Monfort  and 
Ltek^  also,  be  enjoined  ;  and  for  further  and  other  relief,*  &c. 
The   answer   of    the  defendants  admitted  the  patent   to 
Nicofly  in  1688,  but  insisted  that  it  covered  Fire  Island  only, 
and  not  the  others.     They  denied  thai  any  of  the  ancestors, 
or  guardians  of  the  plaintiff,  ever  had  seisin  or  possession  of, 
or  right  to,  the  other  islands,   but  admitted  the  chain  of 
descent,  *as  stated,  ami  the  title  to  Fire  Inland;  that  the       [*-171  ] 
four  islands  are  uninhabitable,  and  were  only  useful  for  the 
grass,  &c. ;  and  denied  any  use  by  the  plaintiff,  or  his  ances- 
tors, or  ownership,  except  as  to  Fire  Island.     The  defendants 
denied   that  Huntington  Gut,  mentioned  in  the  patent  to 
Nicoll,  lay  west  of  the  four  islands,  and  averred  that  it  was 
the  same  as  the  one  now  called  Fire  Island  Inlet,  and,  some- 
times, formerly,  the   Great  Gut ;  and  was,  from  the  earliest 
settlement  of  the  country,  known  by  the  name  of  the  ifien- 
tington   Gut.     They  admitted  the  changes  of  the  guts,  as 
stated  by  the  plaintiff;  that  Huntington  Gut,  in  the  patent, 
is  now  called  Fire  Island  Inlet,  and  was  never  filled  up,  and 
that  no  other  gut  was  ever  called  by  the  name  of  Huntington, 
They  admit  the  patent  and  confirmation  to  the  town  of 
Huntington,  in  1666,  and  that,  counting  east,  the  nine  necks 
will  not  include  either  of  the  four  islands  ;  but  they  insisted 
that  the  nine  necks  were  not  contiguous,  but  were  so  many 
necks  as  had  been  purchased  of  the  Indians,  and  that  some 
of  them  were  as  far  east  as  the  bounds  of  Huntington ;  that 
the  three  islands  are  embraced  by  the  patent  of  Huntington ; 
and    that  the  freeholders,  &c.  took  possession  of  them  as 
«iich,  and  continued  in  possession,  until  the  patent  of  the 
9d   of  August,  1688.     They  admitted  the  patent  of  confir- 
tnation  in   1694,  and  that  the  bounds  of  the  town  are  as 
therein  described  ;  and  that  the  eastern  boundary  line  of 
the    town,  as  set  forth  in  the  patent,  is  not  so  far  east  as  to 
•Embrace  the  three  islands,  or  either  of  them.     The  defend- 
H.nts  insisted,  that  the  inhabitants  of  Huntington  have  always 
claimed  and  exercised  ownership,  and,  for  twenty  years  past, 
liave  let  oiit  the  lands  yearly ;  and  that  no  adverse  claim  was 
«»et   up,  until  about  eighteen  or  twenty  years  ago,  when  the 
li^IaintifT's   grandfather   made  claim  to  those   islands;   and 
^boat   twehe   years  ago,   he  brought   actions   of  trespass 
^^inst  persons  entering  on  the  islands  under  the  defendants, 
t^efore  justices  of  the  peace :  and  the  defendants  pleadina; 
"%  itfey  the  causes  were  removed  into  the  county  Court,  but 
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1814.       ^QTe  not  jirosccutCil  further.    *That  the  guardians  of  the  plain- 

^^^"^^^^^  tiff  brought  tliree  actions  of  trespass,  as  slated  by  the  plain- 

NicoLL       tiff,  but  tlie  defendants  in  those  suits  did  not  plead,  or  rely 

Trustkks  of  ^"  ^'*^  ^*^^^  of  the  town  of  Huntington,  but  on  the  want  of 

HuNTiNOToir.  possession  in  the  plaintiff;  and  that  the  defendants  insisted 

on  their  right,  and  a  possession  of  the  three  islands,  for 

above  one  hundred  years.     They  admitted,  that  suits  were 

brought  against  Smith  and  others,  and  a  verdict  found  in 

one  of  the  suits,  for  the  plaintiff;  but  that  such  verdict  was 

against  the  evidence,  which  was  contradictory.     They  ad 

mitted  that  they  persisted  in   their  right,  but  denied   any 

intention  to  force  the  plaintiff  to  abandon  his  claim,  by  a 

multipUcity  of  suits;  and  they  objected  to  the  examination 

of  witnesses  in  perpetuam  rti  mtmoriam,  and  to  the  prayer 

of  the  bill. 

It  is  unnecessary  to  state  the  mass  of  evidence  taken  in 
the  cause.  The  material  parts  of  it  will  be  found  in  the 
opinion  delivered  by  the  Court. 

In  1807,  the  chancellor  having  ordered  an  injunction  to 
restrain  Weeks  from  proceeding  in  the  suits  brought  by  him, 
and,  also,  that  the  guardians  of  the  plaintiff  should  be  ex- 
amined as  witnesses  in  the  cause,  appeals  were  entered  on 
those  orders;  and,  in  February,  1808,  the  Court  of  Errors 
dismissed  the  appeal,  and  remanded  the  cause.  (Vide  S. 
C,  3  Johns.   Hep.  566—608.) 

This  cause  was  first  brought  to  a  hearing,  on  the  plead- 
ings and  proofs,  before  the  late  Chancellor,  in  1809,  who, 
without  entering  fully  into  the  merits,  awarded  a  feigned 
issue,  to  be  tried  in  ^ueen^s  county,  by  a  special  jury,  at  the 
circuit  of  the  Supreme  Court.  By  the  directions  for  the 
feigned  issue,  the  right  of  Nicoll  only,  to  the  islands  in 
question,  was  to  be  tried,  without  any  inquiry  into  the  title 
of  the  town  of  Huntington, 

The  feigned  issue  was  accordingly  made  up,  and  tried 
before  the  present  Chief  Justice,  in  June,  1811,  and  a  verdict 
was  found  against  the  plaintiff's  title.  The  judge  certified, 
[  *  173  ]  that  he  was  satisfied  with  the  verdict ;  and  that  he  *wa& 
of  opinion,  and  so  declared  to  the  jury,  on  the  trial,  that 
neither  the  plaintiff,  nor  the  trustees  of  the  town  of  JHmh- 
tington,  had  any  title  to  the  premises  in  question,  upon  a 
just  location  of  their  respective  patents. 

In  August,  1811,  the  plaintiff  petitioned  for  a  rehearing, 
and,  also,  moved  for  a  new  trial  of  the  feigned  issue,  which 
last  motion  stood  over,  by  order  of  the  Court,  until  the 
question  as  to  a  rehearing  should  be  decided ;  because,  if  a 
rehearing  should  be  granted,  a  new  trial  would  be  unne- 
cessary. 

The  petition  for  a  rehearing  stated,  as  grounds  for  the  ap-  - 
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plication,  that  ihe  chancellor  had  erroneously  excluded  some        1814. 
affidavits  which  had  been  offered  in  evidence  on  the  part  of  \^^->s^'*n^' 
the    plaintiff;  and  that  the  feigned  issue,  as  directed,  had       Nicoll 
only  brought  the  plaintiff's  title  in  question,  without,  at  the  trustees  or 
same  time,  inquiring  into  the  title  of  the  defendants.  HuirTuroTon. 

In  December,  1811,  the  chancellor  ordered  a  rehearing  of 
the  cause. 

In  Mayy  1812,  a  petition  was  presented,  on  the  part  of  the 

plaintiff,  to  dismiss  William  Udall,  as  one  of  the  guardians 

4^[  the  plaintiff,  to  the  end  that  he  might  be  a  competent 

«%'itnes8for  the  plaintiff  in  the  cause,  the  plaintiff  offering 

CO  give  security  for  costs,  if  required;  and  the  guardian  was, 

s24DC0rJ)ngly,  dismissed. 

In  October,  1812,  the  plaintiff  petitioned  the  Court  for  an 

c^arAev  for  leave  to  examine  further  witnesses  in  the  cause,  to 

^^  tablish  facts  discovered  since  the  former  hearing,  and  to 

^  ?«c:amine  William  Udall,  late  one  of  the  plaintiff's  guardians, 

m,  M':Md  who  could  not,  while  guardian,  have  been  examined ; 

a.  3^Md  in  support  of  this  application,  the  following  cases  were 

a  m  ^ed :   CaUon  v.  Afi/icc,  Free,  in  Chan.  234.     2  Fern.  472. 

6^r,^zainford  v.  Paul,  3  Bro.  Q.  C.  370.     2  Dickens's  Rep.  750. 

C^^^rsiu  CancellaruB,  281.     Mayor,  Sfc.  of  London  v.  Dorset, 

1  Ch.    Cms.  228.     In   January,   1813,  the  late  chancellor 

ff^^^nted  the  prayer  of  the  petition,  *and  Udall,  and  several       [  *  174  ] 

^^Aer  witnesses,  were  examined  in  the  cause,  in  behalf  of 

*^^  plaintiff. 

The  cause  was  finally  brought  to  a  hearing  on  its  merits, 
*^^fore  the  present  chancellor,  3ie  22d  of  June  last ;  and  was 
•-■"^ued  by  Harison  and  Riggs,  for  the  plaintiff;  and  by  T. 
^^^  Emmet  and  Wells,  for  the  defendants. 

jFor  the  plaintiff,  it  was  contended,  1.  That  the  plaintiff 

■^^ul  a  right  to  the  equitable  interposition  of  this  Court  on 

^c^count  of  the  difficulties  attending  a  remedy  at  law ;  that  a 

^^ourt  of  chancery  has  jurisdiction,  and  it  may  decide  ques- 

^5  ^^08  of  law  and  fact,  without  a  jury,  and  though  suchques- 

^ons  relate  to  lands  or  goods.     (5  Br.  P.  C.  369.  8  Br.  P. 

^  399.     6  Vesey,jun.  671.     Cur.  Cancell.  344.  6  Crctnch's 

^^p.  22.    1  Johns.  Cos.  436.  3  P.  Wins.  294.  2  Vesey,  552. 

*-     Pern.  287.  292.     1  Ch.  Cas.  155.     1  Schoales  ^  Lefroy, 

*13.)  ^ 

..    Besides,  it  appeared  that  the  plaintiff  had  already  estab- 

■•^lied  his  title  at  Jaw,  before  he  applied  to  this  Court. 

S.  That  the  first  patent  to  the  inhabitants  of  Huntington 
^ifl  act  include  the  premises ;  that  the  bay  is  an  arm  of  the 
^^9  aad  is  to  be  considered  as  the  sea,  in  the  meaning  of 
^H«  patent.     (I  Harg.  Law  Tracts,  10—18.)  The  second 
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p«.tciit  was  similar  to  the  first.  The  third  patent  contract!  ^ 
the  limits  of  the  town,  on  the  north,  and  enlarges  them  on  m 
the  south ;  and  the  defendants  admit  that  this  patent  does     ^g 

not  cover  the  premises.     This  patent  was,  in  law,  a  aurren-    ^ 

der  of  the  two  former  patents  ;  and  if  so,  there  must  be  an  .^-a 
end  of  the  title  of  the  defendants.  ("20  Fin.  Ab.  Surrender,  ^  —-• 
125.S.  5.  128.8.9,10.  129.8.11,12.  131.S.25.29.  6Cb.-«3 
69.  b.  10  Co.  61.  6.)  If  the  defendants  have  no  title,  the^»*j< 
plaintiflf,  having  shown  a  possession,  must  prevail. 

That  from  the  evidence  in  the  cause,  no  further  issue  oi^  ^o 
trial  could  be  necessary  to  enable  the  Court  to  decide  ii  .■  ii 
*favor  of  the  plaintiff.  But  if  any  issue  should  be  directed^  ^^ 
it  ought  to  be  so  framed  as  to  inquire  into  the  title  of  th^.^( 
defendants,  as  well  as  that  of  the  plaintiff;  for  if  neither  ^-=^1 
party  had  a  title,  the  property  was  in  the  state ;  and  this  re-^^^e- 
suit  would  have  great  influence  as  to  awarding  costs.  Bo^caut 
it  is  enough  for  the  plaintiff  to  show  a  possession,  or  color-^  ar- 
able title. 


For  the  defendants,  it  was  insisted,  that  this  was  not  a  mii         ye 
of  original  equity  jurisdiction.     It  was  strictly  matter  of  legs  -^ai 
cognizance,  of  which  chancery  entertains  jurisdiction  inc^z=:i- 
dentally,  in  order  to  prevent  suits  becoming  an  instrumeicr  m 
of  oppression  by  means  of  endless  litigation,  but  which  a 

Court  of  law  has  no  power  to  prevent.  However  clear  a^srid 
uncontradicted  the  evidence  may  have  been,  this  Coizi^rt 
could  not  decree,  without  directing  an  issue  at  law.  T  Mie 
suit  is  in  the  nature  of  a  bill  of  peace.  There  have  be  ^n 
two  verdicts,  one  for  each  party.  One  verdict  is  not  su^tf^- 
cient  to  decree  in  favor  of  the  plaintiff.  (4  Bro.  P.  C  ®  ^2 
— 700.J 

2.  Ihe  third  patent  was  not  a  surrender  of  the/ce  gran'C^d 
by  the  first  and  second.  There  can  be  no  surrender  c^f  a 
fee,  by  implication.  This  is  applicable  only  to  lesser  esta^tes 
which  can  be  merged  in  a  greater.  (Co.  Liit.  337.  b.  4 
Cruise's  Dig.  152.  tit.  32.  ch.  9.  s.  1.  4.  6.  Perkins,  &«5. 
20  Vin.  Ab.  123.  pi.  5.     144.  pi.  3.) 


Augutt  S9th        The  cause  stood  over  for  decision  to  this  day,  when 
following  judgment  was  pronounced  by  the  Court : 


the 


The  Chancellor.     The  foundation  of  the  bill   is     the 
legal  right  of  the  plaintiff  to  the  three  islands  in  dispute ;  Btid 
his  claim  to  the  assistance  of  this  Court  arises  from  the  pecfi- 
liar  state  of  the  property,  and  the  oppressive  nature  of  the 
litigation  which  it  involves.     His  case  states  a  proper  groancl 
of  equitable  jurisdiction,  and  if  the  title  he  sets  up  wasi^ 
ficiently  established  at  law,  before  he  came  here,  or  i»* 
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•since  established  to  the  satisfaction  of  this  Court,  either  upon 
its  own  view  of  the  lestimomy,  or  by  verdict,  upon  one  or 
more  issues,  to  be  awarded  to  its  discretion,  it  would  then  be 
the  duty  of  the  Court  to  declare  that  right  by  decree,  and 
protect  it  by  injunction.  But,  on  the  other  hand,  if  the  title 
of  the  pbintitT  iails,  on  investigation,  and  I  shall  be  satisfied, 
from  all  that  appears  in  the  case,  that  is  not  well  founded, 
it  would  then  be  useless  to  put  the  parties  to  the  expense  of 
another  feigned  issue.  The  bill  would  have  no  real  ground 
of  support,  and  ought  to  be  dismissed. 

1  have  accordingly  been  led  to  direct  my  first  and  prin- 
cipal attention  to  the  testimony  bearing  on  the  plaintiffs 
title. 

His  title  rests  upon  the  construction  and  location  of  the 
patent  of  1688,  to  William  Nicoll,  his  ancestor.  .  There 
was  no  possession  of  the  islands  by  any  person,  except  oc- 
casional entries,  and  these  were  not  so  exclusive,  steady  and 
certain,  as  to  amount  to  evidence  of  right,  and  to  supersede 
the  necessity  of  paper  title. 

The  words  of  the  patent  are  easily  and  obviously  satisfied 
acx^ording  to  the  present  physical  state  of  that  part  of  the 
country,  without  resorting  to  the  pretensions  of  the  plaintiff. 
Indeed,  it  is  impossible  to  cast  the  eye  upon  any  modern 
and  accurate  map  of  Lo?ig  Island  without  being  struck  with 
the  impression,  that  the  plaintiffs  construction  of  his  patent, 
is  violent  and  unnatural ;  and  nothing  can  reconcile  us  to  it, 
but  satisfactory  proof  that  the  beach  on  the  south  side  of 
that  island  has  undergone  some  great  change  since  the 
<late  of  the  patent.  There  is  a  cluster  of  low  islands,  or 
small  isles,  which  are  separated  by  water,  when  the  tide  is 
full,  but  not  so  when  the  tide  is  down,  and  which  are  called 
JFire  Llandy  or  Fir^e  Isla^nds,  and  they  lie  between  a  very 
noted  and  large  inlet,  or  gut,  and  the  lands  of  Nicoll. 
It  is  admitted,  on  all  sides,  that  they  are  included  in  the 
patent ;  and  if  that  gut  was  in  esse,  at  the  time  of  the  patent. 
it  would  seem,  very  naturally,  to  have  been  the  one  intended. 
♦The  words  of  the  patent  are,  *'  all  those  islands,  and  small  [  *  177 
isles,  of  sandy  land  and  marsh,  or  meadow  ground,  with  the 
appurtenances,  situate,  lying,  and  being,  on  the  south  sidc*of 
Long  Island,  between  the  inlet  or  gut,  commonly  called 
Iluntington  Gut,  and  the  lands  of  the  said  Nicoll,  at  a 
certain  river  called  Conetqunt,^^  &c.  If  the  above  inlet, 
now  existing  and  generally  known  by  the  name  of  Fire 
hland  Inlet,  be  the  one  referred  to  in  the  patent,  by  the  name 
of  the  "  gut,  commonly  called  the  Huntington  GutJ^  it  puts 
an  end  to  the  plaintiffs  claim.  To  this  point  a  srreat  part  of 
the  testimony  in  the  cause  has  been  directed.  On  the  part 
of  the  plaintiff,  several  witnesses  have  been  examined  to 
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18M.       prove  that,  for  the  last  40  or  50  years,  or  as  long  as  they  cai- 
v,.^,*->^-^^^  well  remember,  this  Fire  bland  Inlet  has  been  known  by 

NiioLL       tlie  several  names  of  Fire  Lland  Inlet  or  GtU,  the  Great  3 

Tnv'TKM  OF  ^"^'  NicoWs  GtUj  or  Mne-Mile  Gut;  but  not  by  the  name  ^ 
iliiNTixGToif.  of  Huntington  Gut.  The  testimony  of  Garret  KettUtas,  ^  : 
Israel  Howell^  Jacob  fVilkt,  Isaac  l^hompson,  Daniel  Jarvis,  ^  t 
Epenetus  Wood^  Daniel  Udall,  and  Richard  Udall,  goes  to  «z:» 
this  fact.  On  the  other  hand,  there  are  several  witnesses  ^^  n 
examined  on  the  part  of  the  defendants,  who  testify  to  the  ^^  c 
same  length  of  time,  and  that  Fire  Hand  Inlet  was  known,  .^  ^, 
as  well  by  the  name  of  Huntington  Gutj  or  Huntingtonm,'^  n 
East  Guty  as  by  the  other  names  above  mentioned.  Thiai^^ 
appears  from  the  testimony  of  LuJcp  Rulandy  Moset  Wicks^  -^b, 

Caleb  Saxton,  James  Pearsall,  Gilbert   Wickes^  Joseph  Ru -s- 

land,  Joseph  Ketcham  and  Arthur  Dingee.  There  may^^^ 
be  a  few  more  witnesses  on  one  side  or  the  other,  whosci^^^o 
testimony  has  some  relation  to  this  point ;  but  it  is  unneces — -^ 
sary  to  be  more  particular.  The  weight  of  this  testimony,  iu.  ^ 
respect  to  the  name,  is  on  the  side  of  the  defendants,  fronrrap 
this  circumstance,  that  the  witnesses  on  that  side  speak  af-*""^" 
firmatively,  as  to  a  fact  within  their  knowledge,  of  the  nam^^^^ 

of  Huntington  Guty  or  Huntington  East  Gut,  and  the  plain- -^ 

tiffs  witnesses  can  only  speak  negatively  of  their  having  Dcm:^ 
knowledge  of  any  such  name  so  applied.     But,  after  aU        -^ 
[*178]        ♦there  is  much  uncertainty  in  the  attempt  to  designate  lh^s=^ 
gut,  by  the  shifting  and  changing  names  used  within  the  las^^K- 
fifty  years.     The  patent  goes  back  125  years,  and  speakfe-^^ 
of  the  name  then  commonly  given  to  the  inlet. 

The  plaintiff  has,  however,  proved  affirmatively,  by  seve- 

ral   witnesses,  as    Garret   Kettletas^   Isaac  Howell^   Davu^ 
fVillety  John  Arthur  and  Epenetus    Wood,  that  there   wa^ 
formerly  a  gut  to  the  westward  of  the   islands  in  dispate^ 
and  now  filled  up,  which  was  called  Huntington  Gut.     OtM 
the   other   hand,   it  is   proved  by    Caleb   SaxtoUy   Gilbert 
fVickcs,  Joseph   Ketcham  and   Richard   Udall,  that    Gilgt^ 
Gut  (and  which  now  appears  on  the  maps  to  be  west  of  tu^ 
town  of  Huntington)  was  anciently  known  by  the  name  of 
Huntington  West  Gut,  or  Huntington  Gui  ;  and  one  of  thenci 
said  it  had  been  called  Huntington  West  Chit  by  old  whale- 
men,  who  have  been  dead  forty  years ;  and  another  said,  that 
the  temporary  gut,  opposite  Cedar  Island,  was  called  Bun 
tington  West  Gut,  as  contradistinguished  from  Fire  Inland 
Iniet,  which  was  called  Huntington  East  Gut. 

With   respect   to   this  intermediate  gut,  between    JFYr^ 
Island  Inlet  and  Gilgo  Gut,  (the  two  plain  and  noted   in^ 
lets,  which,  and  none  other  in  that  quarter,  are  known  U> 
modern  times  and  modern  maps,)  it  appears  to  have  beei^ 
^ry  temporary,  and  soon  disappeared.    The  whole  testis 
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mo  ly  concerning  it  is  loose  tradition,  and  involved  in  dark-       1814. 
neis  and  fable.     Jacob  Seaman  says,  that  about  fifty  years  ^^^^^s^^-*^^ 
ago,  the  ocean  broke  through  the  beach,  between  Fire  Lland       Nicoll 
€Jut  and  Gilgo  Gut,  with  great  violence,  and  formed  what  trusties  of 
'vwas  called  Cedar  Island  Gut,  but  which  in  a  few  years  was  Huntikotow. 
filled    up,   and   gone.     Isaac    Thompson   speaks,  also,  but 
I  >o8ely,  of  a  gut  called  Huntington  &ur,  between  Cerfar  and 
i^.ik  Islands,  now  disappeared ;  and  he  says,  that  within  his 
memory,  the  water  has  several   times  broke  through  the 
L>euch.  and  that  the  inlets  afterwards  closed  up.     Though 
r-everal  of  the  plaintifl**s  witnesses  have  designated  one  of 
±  hese    intermediate   and    temporary  guts,  as   having  been 
=*^kii'>\vn  by  the  name  of  Huntington  Gut,  yet,  I   think,  we       [  *  179  ] 
z  «iust  be  governed  by  mere  conjecture,  in  fixing  on  any  of 
t  liesc  transient  inlets,  as  the  inlet  intended  by  the  patent  of 
B.  '6SS.     Why  should  we  be  seeking,  through  the  most  vague 
sM^nd  contradictory  traditions,  for  some  extinguished    inlet, 
^^/hich  may  enable  the  plaintiff  to  embrace  islands  lying  far 
^^"est,  and  collateral  to  his  lands,  when  we  have,  in  front  of 
f-x  i»  &rm,  a  large  inlet  of  unknown  antiquity,  which  includes 
J^  ^tiottn  it  and  his  lands  the   little  islands   lying  against  or 
pjfposite  his  lands,  and  which  so  readily  corresponds  with 
fie  words  of  the  patent? 

But  it  is  contended,  that  even  JPtVc  Island  Inlet,  though 

B  ^w  nine  miles  wide,  did  not  exist  at  the  date  of  the  patent. 

t  ^  this  be  really  so,  we  are  then  reduced  to  the  necessity  of 

^  exploring  in  the  dark  for  the  inlet  in  question.     The  bill 

^^niits,  that  it  is  now  difficult  to  ascertain  the  one  intended. 

T'o  prove  the  commencement  of  Fire  Island  Inlet  since  1688, 

^he  testimony  of  John  Arthur  and  Richard    Udall  is  relied 

^Q.     The  first  witness  says,  that  he  always  understood,  from 

^  '^oy,  (an%i  as  he  said  this  in  1T70,  and  was  then  seventy- 

'^tir  years  o!d,  he  must  refer  back  to  within  thirty  years  of 

^^    patent,)    that  Fire  Island   Inlet  broke   through    after 

•^^^coll  settled  there,  and  that  it  used  to  be  called  the  New 

^'^Z.     The  other  witness  says,  that  old  Mr.  Willis  told  him, 

"^^t  he  had  been  informed  by  his  ancestors,  that  Fire  Island 

^•«t  broke  through  in  the  winter  of  1690,  or   1691,  in  a 

*^nn.     This,  at  best,  is  improbable,  and  rests  on   founda 

^*^n8  too  weak.     The  sudden  existence  of  such  a  grand  inlet 

^  that,  known  in  the  memory  of  the  oldest  witnesses  by 

^^  names  of  the  Great  Gut  and  the  Nine  Mile  Gut,  and 

^hich  was  a  passage;  for  privateers  during  the  revolutionary 

^"^SU",  must  have  been  ascertained  with  much  greater  histori- 

^l  certainty ;  for  it  would  have  been  regarded  as  a  remark- 

?^fe  phenomenon  in  the  natural  history  of  the  country.     The 

*nlet  may,  probably,  have  extended  itself  gradually  towards 

tlie  west.     Several  of  the  witnesses  attes^  to  this,  and  the 
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1814.       ^^^^  ^applies  equally  to  Gilgo  Gut;  but  this  progress  must 

^.^^-^^^-^^  have  been  very  gradual,  for  Isaac  Thompson,  who  lived  op- 

NicoLL       posite  Fire  Island  Inlet  forty-nine  years,  says,  only,  that  from 

TRUSTKE8  or   ^^®  appearances  and  changes  within  his  know  ledge,  he  tliinks 

HUNTI50T0K.  it  quite  probable  that,  formerly,  the  cast  bhore  of  the  gut 

was  as  far  eastward  as  the  end  of  Fire  Island.     If  this  was 

so,  then  the  description  in  the  patent  applied  most  precisely 

to  the  Fire  Hands,  and  to  them  only. 

The  patent  .to  Htlliam  Smith,  in  1693,  is  a  most  impor- 
tant item  of  testimony,  in  the  consideration  of  this  question 
of  fact;  with  me,  it  has  all  the  preponderance  so  justly  due 
to  written,  over  parol  proof,  especially  when  we  are  relerring 
to  times  far  beyond  the  memory  of  man.  That  patent  was 
for  lands  bounded  west  on  Eiast  Conttqunt  river,  and  east  oik 
Mastick  river,  and  down  on  each  side  to  the  main  sea,  with^ 

the  islands  in  the  bay,  '*  from  a  certain  gut,  or  inlet,  west 

ward,  commonly  called  Huntington  East  Gut,  to  a  place  oi — z=» 
the   beach,   eastward,   called    Cuptuange,  being   the    wes  ^    i 
bounds  of  Southampton ;  the  beach  and  bay  being  twenty 
four  miles  east  and  west."     The  present  Chief  Justice ^  whoi^i^ 
tried  the  feigned  issue  heretofore  awarded  in  this  cause,  oe^ 
the  point  whether  the  title  of  the  three  islands  was  in  tti 
plaintiff,  certified,  that  this  patent  to  Smith  was  offered  i 
evidence  upon  the  trial,  and  was  located  by  parol  proof;  an 
that  it  appeared  that  the  gut,  in  the  patent  to  Smith,  calle 
Huntington  Flast  Gut,  was  the  same  with  the  one  mentionc 
in  the  pleadings  and  testimony  in  this  cause,  by  the  nair   —^ 
of  Fire  Island  Inlet ;  and  that  running  west  from   the  we-     ^ 
bounds  of  Southampton,  the  twenty-four  miles  would  ternrr^  i 
nate  some  distance  to  the  east  of  Fire  Island,  making  t^k^c* 
probable  width  of  the  gut,  at  the  date  of  the  patent,  frr-»»  177 
three  and  a  half  to  five  miles,  being  nearly  the  width     ^0/ 
NicolPs   land  on  Long  Island.      He  further  certified,  tL  T^ai 
he  told  the  jury,  if  Huntington  East  Gut,  in  the  patent         to 
Smith,  was  the  same  with  Huntington  Gut,  in  the  patent        to 
Nicoll,  the  islands  in  question   were  not  included  in     ZXis 
r  *  181 1       ^patent,  and  that  he  was  of  that  opinion,  and  so  told  the  ju      "Jry, 
who  accordingly  found  a  verdict  for  the  defendants.     T      his 
patent  to  Smith  does  away  all  pretence  of  the  creation         of 
Fire  Island  Inlet,  by  some  violent  action  of  the  s^ea,  siE=^»cc 
1688  ;  for,  if  it  existed  in  1693,  and  was  then  a  familiar  p^-^ 
sage,  ''  commonly  called  Huntington  East  Gut,^^  it  is  qi:^  '^^ 
certain  it  was  not  **  the   new  gut,"  suddenly  brought  \w^^^ 
existence  by  a  storm,  within   the  two  or  three  preced»^ft 
years. 

From  this  view  of  the  case,  I  am  perfectly  satisfied  tl^^ 
the  patent  to  Nicoll  does  not  extend  to  Captree,  Oak^  m^^ 
Grass  Islands,  and  there  is  no  need  of  any  further  ~ 
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infi>nn  and  satisfy  my  judgment.  I  have  given  the  i 
untitf  the  benefit  of  the  testimony  excluded  on  the  issue ;  ^^^ 
r  I  have  taken  it  all  into  consideration  in  forming  my  Nu 
•nclusion.  Truit. 

I  have  not  placed  reliance  on  the  evidence  which  the  Huhti 
aintiff  has  given,  of  the  use  and  possession  of  the  islands, 
cause,  as  I  have  already  observed,  (and  the  fact  appears 
undantly  in  the  testimony,)  the  islands  are  not  capable  of 
y  other  possession,  occupancy,  or  real  use,  tlmn  occasional 
d  periodical  entries  to  cut  the  grass  and  sedge ;  and  the 
itimony  as  to  this  use,  is  quite  as  strong,  if  not  much 
onger,  in  ^favor  of  the  defendants.  Several  witnesses 
ve  testified  to  the  claim  and  use  of  the  islands,  by  the 
Gtintiff  and  his  ancestors,  from  the  time  of  the  lease  to 
owell  and  Smithy  in  1768,  down  to  the  time  of  filing  the 
II ;  but  as  many,  and,  perhaps,  more  witnesses,  testify  to  a 
nilar  claim  and  occupancy,  during  the  same  period,  by  the 
fendants,  and  those  claiming  under  the  town  of  Hunting" 
1,  the  result  is,  that  possession  must  be  adjudged  to  be- 
ng  to,  and  to  be  in,  the  party  who  has  the  rights  and  as 
s  plaintiff  has  no  title,  he  has  no  lawful  possession.  The 
uity  of  his  bill  has  totally  failed. 

It  cannot  be  material  whether  the  title  set  up  by  the  de- 

idants  be  good  or  not,  as  to  the  point  of  the  dismissal  of 

e  bill.     If  they  have  no  title,  yet  the  bill  must  be  dis-       [  *  182  ] 

sed,  because  the  plaintiff  has  no  title,  and,  consequently, 

equity  to  support  his  case.     But  it  is  a  very  different 

ition,  whether  the  bill  shall  be  .dismissed  with  or  without 

1.     On  this  question,  I  have  felt  some  embarrassment. 

%  are  always  discretionary  in  this  Court.     They  are 

ded,  as  Lord  Harduncke  has  observed,  (2  Atk.  552.) 

-cm  any  statute  authority,  but  from  conscience,  and  ex 

io  boni  viri^  as  to  the  satisfaction  due  on  one  side  or 

her.     A  general  denial  of  costs,  in  all  cases,  would  be  * 

g  out  encouragement  to  great  vexation,  without  any 

)ense,  and  therefore,  costs  usually  follow  the  justice 

sase ;  but  they  do  not  always  follow  the  event  of  the 

There  are  cases  in  which  costs  have  been  denied, 

the  plaintiff  failed,  when  he  had  probable  cause  of 

Trcthewy  v.   Hoblin,  2   Ch.    Cos.  9.)     So,   where 

?irs  revived  a  cross  bill,  and  entered  into  very  long 

^nsive  examinations,  to  set  aside  a  deed,  and  failed, 

were  denied  against  tliem,  as  they  had  probable 

contend.     {Shales  v.  Sir  John  Barringtony  1  P. 

•) 

iresent  case,  it  strikes  me  that  the  plaintiff  had 

'.ause  to  come  here.     His  ancestors  had  maintained 

steady  claim  to  the  islands  in  dispute,  and  had 
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leased  one  of  them  as  early  as  the  year  1768.  He  had  aba 
succeeded  at  law  in  an  action  of  trespass,  tried  at  the  jS^  • 
folk  circuit,  in  which  he  had  alleged  a  seisin  in  himself,  and 
the  defendant  had  alleged  a  freehold  in  Huntington^  and  on 
om'.  the  traverse  of  the  defendant's  title,  the  issue  had  been 
found  for  the  plaintiff.  Other  trespass  suits  between  the 
parties  were  still  pending ;  and,  with  respect  to  the  merits 
of  the  case,  as  it  appears  before  this  Court,  the  defendants, 
when  brought  in,  deny  the  plaintiff's  title,  and  set  forth  the 
patents  under  which  they  claim  an  exclusive  title  to  the 
premises.  The  issue  awarded  here  was  upon  the  title  of  * 
the  plaintiff,  but  the  defendants'  title  was  brought  into  view, 
3  ]  and  to  the  notice  of  ''"the  Court,  by  the  pleadings ;  and  on  the 
trial  of  the  issue,  and  on  the  argument  in  this  Court,  the 
learned  judge,  before  whom  the  cause  was  tried,  certified, 
that  he  gave  it  as  his  opinion  to  the  jury,  that  the  patents 
under  which  the  defendants  claimed  did  not  cover  the  islands 
in  dispute.  I  do  not  wish  to  give  any  decided  opinion  on 
that  point.  When  a  cause  resolves  itself  into  a  dry  legal 
question,- the  proper  forum  for  the  determination  of  it  is  a 
Court  of  law,  and  I  only  notice  that  title  here  incidentally,  ^ 

as  it  serves  to  guide  me  in  the  exercise  of  a  suitable  discre*  *- 

tion  as  to  costs. 

It  is  admitted   that  the  last  patent  to  Huntington  does  ^m 

not  touch  the  islands.     If  the  defendants  have  a  title,  it  is         ^ss 
under  their  first  patent,  of  1666,  and  the  terms  of  it  are  ex*         ^— 
tremely  vague  as  to  the  southern  boundary,  and  the  better        "Mr 
opinion  is,  that  it  is  limited,  in  breadth,  to  the  "  nine  several       M  I 
necks   of  meadow  ground ;"   if  that  be  so,  the  premises       -^ 
are  excluded.     These  necks  are  undoubtedly  to  be  taken         ^i 
in  continuity.     Ad  proocimum  antecedens  fiat  relatio.     It  \a        ^a 
a  general   principle,  in  the  construction  of  written  instru-        — 
ments,  that  a  particular  specification  will  exclude  things  not        -^ 
specified.     But,  whatever  doubts  might  have  existed  undir 
this  patent,  I  consider  them  as  removed  by  the  la^t  patent 
of  1694,  which  was  granted  on  the  petition  of  the  inhabitants 
of  Huntington,  and  was  intended  as  a  substitute  for  the  pre- 
ceding patents,  ''  so  as  that  the  limits  and  bounds  of  their 
town  should  not  be  as  above  mentioned,  but  as  hereafter  ex- 
pressed."    The  clear  definition  and  location  of  the  southern 
boundaries  of  their  town,  by  this  last  patent,  certainly  con- 
cludes the  inhabitants  of  Huntington  from  resorting  to  the 
vague  and  indefinite  description  of  the  former  patents,  even 
if  we  suppose,  in  opposition  to  the  usa^e  under  our  govern* 
ment,  that  there  are  technical  difficulties  in  the  way  of  a 
legal  surrender  to  government  of  an  estate  in  fee. 

If,  then,  the  plaintiff  had  proboble  cause  for  instituting  his 
suit,  and  the  defendants  have  been  litigating  ;igainst  his  chiiro, 
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^iOiout  any  better  claim  or  title  on  their  part,  I  think  it  forms        1814. 
^  very  reasonable  case  for  the  denial  of  costs  on  either  side. 
It.  is  a  case  of  mutual  error. 

Bill  dismissed  without  costs. 

[*1841 


^VoN  &  Brockway  against  Tallmadge  and  others. 

^^^re  a  bill,  on  demurrer,  is  dismissed  for  want  of  equity,  on  the  merits 

i^  ^>f  the  case,  as  stated,  leave  to  amend  the  bill  will  not  be  granted. 

^^oendraeuts  are  granted  only  where  there  is  some  defect,  as  to  parties, 

^r  some  omission,  or  mistake,  of  a  fact  or  circumstance,  connected 

>ith  thesiilistance  of  the  case,  but  not  funning  the  sul)siance  itself^  or 

where  there  is  some  defect  in  the  prayer  for  relief. 

THE  bill  stated,  that  Brockway  was  imprisoned  on  a  ca,    Augutt  soiii 
T^    at    the  suit   of   Tallmadge  and  others ;   that   Lyt  ^    fy      ^^  ''■*• 
^^^rockway,  and  the  defendant,  Dewey,  as  surety,  gave  to 
iJj^^icAiiioJirf,  sheriff  of  the  county,  one  of  the  defendants,  a 
^^^ond    for   the    liberties   of  the   gaol.       Tallmadge    fy    Co, 
^^Tought  an  action  against  the  sheriff,  for  the  escape  of  the 
^^efendant  from  the  gaol  liberties,  which  was  tried  in  June, 
i  SI  1,  and  the  jury,  under  the  direction  of  the  judge,  found 
^^   Terdict  for  the  plaintiffs.     It  appeared  on  the  trial,  that 
^^3rockway  returned  within  the  liberties  before  suit  brought. 
«^W  case  having  been  made  and  argued,  before  thcr  Supreme 
^L-^ourt,  judgment  was  given  thereon,  for  the  plaintiffs,  in 
J%dayy  1812;  and  the  case  having  been,  by  consent,  turned 
icmto  a  special  verdict,  a  writ  of  error  was  brought  to  the 
OZTourt  for  the  Correction  of  Errors.     Lyon  and  Dewey  under- 
cook to  defend  the  suit  brought  against  the  sheriff  for  the 
^^K»ipe,  and  employed  counsel  for  that  purpose ;  and,  to  in- 
demnify the  sheriff,  confessed  judgment  on  the  bond  which 
h»ad  been   given    for   the   gaol    liberties.       Tallmadge    and 
o^hert  offered  to  relinquish  the  judgment  which  they  had 
•^^abtained  against  the  sheriff,  for  the  escape  of  Brockway ,  if       [  *  185  J 
%\\e  sheriff  would  assign  to  them  the  judgment  confessed  to 
*^i«n  on  the  bond  given  for  the  gaol  liberties.     The  sheriff 
*»^ formed  the  plaintiffs  and  Dewey,  the  person  who  gave  the 
*^^nd,  of  this  proposal,  and  that  he  should  accede  to  it,  un- 
i^es  they  would  deposit  the  money,  or  give  further  security 
^^  his  indemnity,  which  they  were  unable  to  do ;  and  the 
i!^^'"'  '"  September,  1813,  against  the  wishes,  nnd  without 
™^  assent,  of  the  plaintiffs  and  Dew  *.y,  assigned  the  judg- 
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1814.       nieut  he  had  -obtained  against  them  on  the  said  bond,  to 
v..^^^^,^,.^^^    Tallmadge  &  Co,,  who  thereupon  released  the  judgment  they 

Lyon         had  obtained  against  the  sherifi'  for  the  escape ;  and  which  ^ 

»,      ^'  prevented    the   further   prosecution   of  the    writ   of  error, 

brought  on  that  judgment.  1  hat  i .  Mumfoi'd,  as  attorney  -^ 
for  Tallmadgc  ^  Co.,  apphed  to  Lyon,  and  representing  j^» 
to  him  tlie  danger  of  having  the  payment  of  the  whole  judg  -« 

ment  fall  on  him  alone,  if  there  should  be  any  delay,  obtain  ^ 
ed  the  consent  of  Lyon,  that  execution  should  immediatel}  ^  fj 
issue  on  the  judgment ;  and  an  execution  was  accord ingly*^^  M] 
issued  again.st  the  plaintifTs  and  Dewey,  and  levied  on  theirs  m  s\\ 
real  and  personal  estates,  which  were  sold  by  the  sheriff,^ 
at  auction,  for  an  inconsiderable  sum.  The  plaintiflf,  Lycn^  ^ 
alleged,  that  Dewey,  being  displeased  at  Lyons  having  con 
sented  to  the  issuing  the  execution,  had  associated  himseli 
with  Tallmadge  and  others,  the  plaintifTs  in  the  suit  at  law 
and  had  become  hostile  to  the  plaintiffs,  and  unwilling  to  Ac^Mzia 
any  act  favorable  to  the  plaintiffs,  or  unfavorable  to  ih^  Mrh^ 
defendants,  with  whom  he  had  made  his  peace.  That  th^.«^4e 
proceedings  in  the  suit  had  been  stayed  by  an  order  of  XhmMrUax, 
Supreme  Court,  but  he,  Lyon,  apprehended  that  steps  woulc^  M  ^Id 
be  speedily  taken  to  dispose  of  his  property  under  the  exe^3»  ae- 
cution ;  that  the  question  as  to  the  liability  of  the  sheriff  fo^i^^^oi 
the  escape,  where  the  prisoner  returned  before  suit  broiightP^  .^Hfct 
bad  been  brought  before  the  Court  of  Errors,  in  a  similatf^f  I& 
case ;  and  the  judgment  of  the  Supreme  Court,  in  Tillman  y^  ■«  v 
[  •  i86  ]  Lansing,  on  which  the  Court  relied  in  giving  judgment  in  •th^ir  i-lh* 
suit  of  Fallmadge  and  others  v.  Richmond,  had  been  reversedt^^^^Bd 

The  bill,  then,  stated  some  agreement  that  the  case  of  th  ^^  S\\i 
plaintifls  should  be  brought  within  the  last  decision  of  ttw^^h< 
Court  of  Errors;  and  there  was  a  prayer  for  general  relie^^^ef 
and  for  an  injunction  to  stay  all  proceedings,  by  the  defend:^  ^nA- 
ants,  on  the  judgments  at  law. 

There  was  a  general  demurrer  to  the  bill. 


Gold,  for  the  plaintiffs,  cited  10  Johns,  Rep.  509.  54f  J^9. 
563.  Pothier  on  Oblig.  par.  4.  c.  3.  s,  6.  Hinders  P"  Sf'r. 
17.  Barton's  Suit  in  Equ.  40.  2  Atk.  3.  13.  Vesey,  11  .MIU. 
2  P.  Wm3.  Ii36.  3  Atk.  755.  Dickens,  533.  Coopemr  ^r^s 
Eg.  PL  129.  139.  Miiford^  4.  2  Johns.  Cas.  1.  2  Powm^^^^^cU 
an  Cont.  163,  164.     2  Fesey,  159.     3   Ves€y,jun.  253. 


Riggs,  contra. 

The  Chancei 

...e  face  of  this  bi...      ^ j_  ^ ^ — 

Lyon  and  Dewey,  to  Tallmadge  and  others,  and  the  rele^  ^=5ase 
of  the  judgment  against  Richmond,  are  not  charged  as  frauc^-^^^' 


August  soth.        The  Chancellor.     There  is    no    equity  appearing         _.^" 
the  face  of  this  bill.     The  assignment  of  the  judgment  agaiar  m:  inst 
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^MU  acts,  :if  done  with  a  fraudulent  intention.     The  very        1814. 
-^tate  of  t  \e  case  repels  any  possible  presumption  of  fraud,  v^^^s/--^^ 
-^ichtnond  gave  notice  to  the  plaintiffs  of  the  proposition         Lto5 
«:na  Je  to  him,  and  re:]uired  of  them  the  deposit  of  the  sum,  tallmadqb. 
:tfbr  which  he  stood  charged,  so  as  the  more  eflectually  to 
indemnify  him  :  that  was  not  done.     He  then  required  ad- 
ditional security  :  that  was  not  given  ;  and  he  told  the  plain- 
tiffs that  he  should  make  the  assignment,  if  tliis  cHectual 
indemnity  was  not  given.  There  was  no  concealment  or  fraud 
in  the  case  ;  but  due  notice  was  given  of  his  intention.     Nor 
^was  it  an  unreasonable  or  oppressive  demand  on  the  part 
of  Richmond.     He  stood  charged  with  the  escape  by  the 
judgment  of  the  Supreme  Court ;  and  Lyon  and  Dewey  stood 
^behind  him,  and  were  bound  to  save  him  harmless.     He  had       [  ♦  187  ] 
^  right  to  be  acquitted  and  discharged  from  all  hazard,  and 
i¥as  not  bound  to  permit  a  litigation  to  go  on  in  his  name,  and 
at  his  risk.     He  had  a  right,  at  any  time,  to  relieve  himself 
irom  the  burthen  of  the  risk,  and  of  the  litigation,  by  placing 
the  surety  in  his  place,  with  all  his  means  of  defence.     It 
^was  a  right  founded  on  a  clear  fundamental  principle  of 
equity.     This  he  offered  to  do,  and  asked  only  a  deposit  of 
the  sum  for  which  he  stood  charged  ;  or,  if  that  could  not  be 
done,  that    he  should  receive   additional  security.     There 
is  no  hardship,  or  injustice,  or  fraud,  imputed  to  Richmond^ 
cither  by  any  averment,  or  by  the  facts  stated  in  the  bill.     But 
the  bill  admits,  that,  after  all  this  was  done,  the  plaintiff  con- 
sented that  the  assii^nees  should  issue  execution  on  the  judg- 
ment confessed.     If  ever  the  maxim  applied,  it  does  here, 
that  volenti  non  fit  injuria.     With  a  knowledge  of  all  the 
facts,  and  as  the  last  act  in  the  history  of  the  case,  the  plain- 
tiff consents  to  have  his,  and  his  co-sureties'  property  charged 
in  execution,  and  sold  for  the  payment  of  the  debt.     This 
consent  is  alleged  to  have  been  obtained  upon  the  repre- 
sentations of  Tk,  Mumford,  as  counsel  for  the  defendants ; 
but  Mumford  is  no  party  to  this  bill,  and  is  not  called  upon  to 
answer  to  the  truth  of  those  representations,  .nor  arc  these 
representations  even  charged  as  being  untrue,  or  made  with 
any  fraudulent  intention. 

The  bill,  therefore,  does  not  contain  any  gravamen,  or 
equity.  There  is  nothing  that  the  defendants  need  to  an- 
swer.    The  bill  must  be  dismissed  with  costs. 

Gold,  for  the  plaint  Iff,  then  moved  for  leave  to  amend  the  bill. 

RiggSy  contra. 

The  Chancellor.     The  motion  for  leave  to  amend  the    Avg^ut  Mil 
l^ill,  is  not  founded  upon  any  specified  omission  or  imperfec- 
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1814.       ^ion*     *The  demurrer  was  decided  upon  the  meriU^  and  on 
the  ground  that  the  bill  contained  no  equity.     A  general 
leave  to  mend  would  be  the  same  as  leave  to  make  a  new 
bill,  and  I  think  the  indulgence  of  amendments  is  not  to 
be  carried  so  far.     If  the  bill  be  found  defective    in   its 
prayer  for  relief,  or  in  proper  parties,  or  in  the  omission 
or  mistake  of  some  fact  or  circumstance  connected  with 
the  substance  of  the  case,  but  not  forming  tiie  substance 
itself,  the  amendment  is  usually  granted.     But  the  substance 
of  the  bill  must  contain  ground  for  relief     There  must  be 
equity  in  the  case,  when  fully  stated,  and  correctly  applied 
to  the  proper  parties,  sufficient  to  warrant  a  decree.     Here, 
as  I  have  already  observed,  the  substance  of  the  bill  is  d(^ 
fective.     The  plaintitf  gives  a  plain  and  candid  statement  of 
his  case,  and  it  cannot  entitle  him  to  relief,  for  the  reasons  as« 
signed  in  pronouncing  the  decree.     In  the  absence  of  author* 
ity,  I  should  deny  this  motion ;  because,  as  far  as  the  doc-  - 
trine  of  amendments  can  be  reduced  to  general  rules,  or  - 
principle,  it  is  against  it.     But  there  are  cases  which  govern  j 
the  present  one.     In  Najiierv,  Effingham^  (2  P.  Wms.  401.)  i 
Lord  Ch.  King  observed,  that  there  was  not  any  precedent,^ 
in  this  Court,  of  an  amendment  to  a  bill  in  a  part  wherein  it  J 
has  been  dismissed  upon  the  merits  ;  and  in  a  case  before  Lordf 
Talbot,  and  which  is  cited  by  Mr.  Cox,  in  his  notes  to  P- ' 
Williains,  (2  P.  IVms.  300.)   the  chancellor  observed,  that  ,j 
after  a  demurrer  to  the  whole  bill  allowed,  the   bill    wa^ 
regularly  out  of  Court,  and  there  was  no  instance  of  leave  t*jr 
amend  it. 

Motion  denied,  with  costs.    ^ 


[♦  189]      *D.  Gelston  against  Codwise,  Morris,  Mo^^^w 

and  others.  *       ' 


On  appeal  from  this  Court,  the  decree  or  order  of  the  Court  m^ 
Correction  of  Errors  becomes,  to  this  Court,  the  law  of  ihe  r.iscT 
the  party  can  have  no  other,  or  further  relief,  than  wliat  is  acj,  n 
tered  by  the  decree  of  the  Court  above.  ' 


Sept.  3d.  THE  bill  gave  a  summary  of  the  suits  and  procec(lino|f 

Codwise  and  others  against  Sands  and  others,  of  whon^i 
plaintiff  was  one,  and  on  a  petition  presented  to  this  Coufi 
Gelston,  the  order  of  the  Courts  thereon,  and  the  decreel 
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lie  Court  for  the  Correction  of  Errors,  on  appeal.     It  is  unne- 
cessary to  detail  the  voluminous  proceedings  in  these  causes,  v. 
rhe  substance  of  them  is  to  be  found  in  the  reports.     (10 
Tohns.  Rep.  507—524.) 

The  material  facts  are,  that  certain  real  estates  of  Comfort 
Sands,  a  bankrupt,  at  Brooklyn,  and  in  Pine  and  Cedar 
itreets,  in  New-York,  the  conveyances  of  which,  by  the 
Mmkrupt,  had  been  set  aside  as  fraudulent,  were  ordered  to 
^e  sold  by  the  master,  and  the  money  brought  into  Court, 
o  be  distributed  among  the  creditors  of  Sands.  :The  plain- 
iflf,  a  judgment  creditor,  pending  an  appeal  in  the  original 
uit,  (4  Johns.  Rep.  636.)  presented  his  petition,  stating  his 
udgment  as  a  lien  on  the  real  estate  of  Sands,  and  praying 
in  order  for  the  payment  of  the  amount,  aAer  the  satisfaction 
»f  prior  encumbrances  ;  the  hearing  of  the  petition  was  de- 
erred  until  the  fund  was  brought  into  Court.  Pursuant  to 
he  decree  of  the  Court  above,  the  moneys  were  ordered,  on 
he  25th  of  June,  1803,  to  be  paid  over  to  the  assignees  of 
he  bankrupt.  In  March,  1809,  the  bill,  as  it  regards  Gelston, 
nd  his  petition,  were  heard,  and  the  bill  dismissed,  with  costs. 

*In  February,  1810,  Gelston  presented  another  petition,       [*1£ 

tating  mistakes  in  drawing  up  the  decree,  in  ordering  his 

iidgment  to  be  paid,  according  to  its  priority,  in  preference 

>  the  general  creditors,  nor  the  priority  of  the  liens  to  be 

teertained  and  settled ;  and  because  the  decree  made  no 

der  or  direction  allowing  or  dismissing  the  former  petition ; 

d  he,  therefore,  prayed  a  rehearing  on  those  two  points : 

1  this  petition  for  a  rehearing  was,  on  the  12th  of  Septem- 

,  1810,  dismissed  with  costs.     The  Court  for  the  Correc- 

I  of  Errors,  in  March,  1812,  on  appeal  from  this  decision, 

veil  as  on  a  cross  appeal  from  the  decree  of  the  Court,  in 

tember,  1809,  dismissing  the  bill  against  Gelston,  ordered 

cross  appeal  to  be  dismissed,  with  100  dollars  costs,  and 

decree  of  this  Court  to  be  affirmed :  and  that  Court, 

iher  considering  that  the  moneys  arising  from  the  real 

5,  formerly  of  Comfort  Sands,  in  Brooklyn,  in  the  plead- 

mentioned,  and  which  are  now  in  the  Court  of  Chan- 

or   may   hereafter   he  brought  therein,  ought  (after 

;  costs,  &c.)  to  be  applied  to  the  payment  and  satis- 

\  of  the  judgment  creditors  of  Comfort  Sands,  whose 

mts  were  docketed  previously  to  the  bankruptcy  of 

t  Sands,  according  to  the    priority  of  the  time   of 

ag,  in  preference  to  the  other  creditors  of  Comfort 

'  '*  ordered,  adjudged,  and  decreed,  that  the  order  of 

ft  of  Chancery,  of  the  12th  of  September,  1810,  be, 

same  is  hereby  reversed ;"  and  it  further  "  order- 

the  cause  be  remanded  to  the  Court  of  Chancery, 

id,  that  the  Court  may  dirf  n  an  inquiry,  &c.,  and 
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1814.       what  judgments  remain  open,  unsatisfied  of  record,  againsi 
v.^^N/'-^^   Comfort  Sands,  and  which  were  docketed  previous  to  hia 
GiLSToif      becoming  a  bankrupt,  and  the  amount  thereof  respectively, 
CoDwisE.     and  the  order,  in  point  of  time,  in  which  they  were  docketed  j 
and  that  the  Court  of  Chancery,  after  deducting  the  costs, 
&c.,  and,  also,  the  amount  due  on  all  the  judgments  stand- 
ing open  and  unsatisfied  of  record,  against  Comfort  SatidSf 
[*191  ]       and  which  were  docketed  *prior  in  point  of  time  to  the 
judgment  obtained  by  David  Gelston,  shall  cause  the  residue, 
if  any,  to.be  applied  to  the  satisfaction  of  the  judgment  of 
David  Gelston,  together  with  the  interest." 

''  And  further,  that  on  the  inquiry  as  to  the  judgments 
against  Comfort  Sands^  docketed  previous  to  the  judgment 
in  favor  of  David  Gelston,  which  may  be  directed  by  the 
Court  of  Chancery,  the  fact  of  the  prior  judgments  remain- 
ing open  and  unsatisfied  of  record,  and  satisfaction  not 
voluntarily  confessed  before  the  master,  shall  be  conclusive 
against  David  Gehton,  as  to  the  amount  to  be  retained,  in 
preference  to  the  satisfaction  of  his  judgment." 

The  bill  further  stated,  that  certain  of  the  judgments 
standing  unsatisfied  on  record  against  Sands,  prior  to  the 
judgment  of  Gelston,  had  been  paid,  or  discharged,  or  ought 
not  to  be  considered  as  Kens,  for  reasons  stated ;  that  the  as- 
signees had  sold  other  real  estates  of  Comfort  Sands,  the 
proceeds  of  which  had  come  to  their  hands :  and  that  the 
assignees  had  obtained  out  of  Court,  the  proceeds  of  the 
sales,  by  Mr.  Hildreth,  the  master,  amounting  to  above  28,000 
dollars ;  but  when  applied  to,  had  refused  to  pay  the  amount 
due  to  the  plaintiff  on  his  judgment,  on  the  pretence  that 
the  decree  only  directed  the  payment  to  be  made  out  of 
such  moneys  as  were  then  in  Court,  or  might  thereafter  be 
brought  in;  and  that  they  having  obtained  the  moneys  pre- 
vious to  this  decree,  they  were  not  bound  to  apply  the  same 
to  the  payment  of  the  judgment,  though  they  well  knew  that 
the  amount  was  more  than  sufficient  to  pay  all  the  judgments 
unsatisfied  of  record  prior  to  the  plaintiff's  judgmept;  and 
that  the  plaintiff  was,  therefore,  compelled  to  file  his  bill  against 
the  defendants,  in  the  nature  of  a  supplemental  bill,  to  have 
the  full  benefit  of  the  decree  ;  and  he  prayed  for  a  discovery  ; 
and  that  the  principal  and  interest  of  his  judgment  might 
be  paid  to  him  out  of  the  moneys  received  by  the  defend- 
ants ;  and  for  general  relief 
[  •  192  ]  *The  defendants,  in  their  answer,  stated,  that,  in  May, 

1812,  on  the  remittitur  to  this  Court,  from  the  Court  of 
Errors,  the  plaintiff  applied  for,  and  obtained,  an  order  of 
this  Court,  referring  it  to  a  master,  to  take  an  account  of 
what  Codwise  and  others  had  expended,  &c.  for  costs,  &c. ; 
what  judgments  remained  open  and  unsatisfied  of  record 
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ci^itiSt  dmfort  Sands,  docketed  before  his  bankruptcy,  and        1814. 
t  fieir  priority  in  point  of  time.     And  directions  were  given,  ^  .<^-n/-^^ 
oonformable  to  the  decree  of  the  Court  above,  as   to  the      Gklstow 
iudgments  remaining  open,  and  unsatisfied  of  record,  unless     codwisc 
voluntarily  confessed  to  be  paid ;  and  directed  the  master  to 
report  thereon  with  all  convenient  speed ;  and  it  was  there- 
upon decreed,  that  tlie  said    decree    of   the  Court  above 
should  be  carried  into  effect  in  this  Court.     And  the  de- 
fendants insisted,  that  inasmuch  as  this  Court,  and  the  Court 
above,  did  not  order  the  moneys  in  the  hands  of  the  as- 
signees, or  of  the  master,  to  be  brought  into  Court,  to  answer 
the  demand  of  the  plaintiff,  but  restricted  him  for  payment, 
to  the  money  then  in  Court,  or  thereafter  to  be  brought  into 
Court,  arising  from  the  sales  of  the   Brooklyn  estate;  and 
as  the  said  decree  has  been  procured  by  the  plaintiff  himself, 
he  can  have  no  equitable  relief,  beyond  the  scope  of  that 
decree,  which,  and  the  order  of  reference  to   the  master, 
being  in  full  force,  are,  they  insisted,  a  bar  to  the  plaintiffs 
demand,  and  the  relief  sought  by  his  bill. 

The  defendants,  also,  answered  the  other  matters  charged 
in  the  bill ;  and  the  cause  being  put  at  issue,  several  wit- 
nesses were  examined ;  but  it  is  unnecessary  to  state  the 
evidence  here. 

Pendleton  and  S.  Jones,  jun.,  for  the  plaintiff.  They  cited 
JkatforcTs  PL  86,  87.  Cooper's  PL  99,  100.  4  Johns.  Rep. 
S38.     10  Johns.  Rep.  507.  520.  522. 

Harison  and  Riggs,  contra.     They  cited  REtford's  PL  79 

82.     3.  P.  fVms.  371.    Cooper's  PL  88, 89.     3  Atk.  *809.       [  *  J  90  | 

a  Vesey,  571.  1  Ch.  Cos.  43,  44.  2  Vesey,  232.  2  Atk. 
3-^9.  1  P.  fVms.  723.  Cos.  temp.  Talb.  201.  2  Atk.  107. 
^\)rest.  Rep.  65. 

• 
The  Chancellor.     This  bill  is  founded  on  the  decree  of      s*pt,  3d 
the  Court  for  the  Correction  of  Errors,  of  March,  1812,  (10 
•^<^hns.  Rep.  523.)   which  declared,  that  the  moneys  arising 
fVoni  the  real   estate   of  Comfort  Sands,  at  Brooklyn,  and 
^^^tiich  were  then  in  the  Court  of  Chancery,  or  might  there- 
•►fter  be  brought  in,  after  paying  the  costs  and  charges  of 
Godtwfc  .and  others,  ought  to  be  applied  to  pay  the  iudg- 
»«ent  creditors  of  Sands j  whose  judgments  were  docketed 
P'^or  to  his  bankruptcy,  according  to  priority,  in  preference 
^^  his  other  creditors.     The  bill  accordingly  calls  for  a  dis- 
covery of  the  state  of  those  several   judgments,  and  the 
^J'^punt  due  thereon ;  and  that  the  defendants  may  pay  the 
P'aintiff  the  amount  of  his  judgment,  out  of  the  moneys 
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1814.      arising  from  the  proceeds,  generally,  of  all  the  real  estates  of 
^...^^-v^-|^^^  Sands, 
Gelstoji  But  the  decree  went  further,  and  prescribed,  specially,  the 

CoDwisK.  terms  of  the  relief  afforded  to  the  present  plain tifT.  This 
Court  was  to  direct  an  inquiry  as  to  the  costs  and  charges  of 
Codwiie  and  others,  and  as  to  the  judgments  which  were 
docketed  prior  to  the  bankruptcy  of  Sands,  and  remained 
unsatisfied  of  record ;  and  that  those  costs,  and  the  unsatis- 
fied judgments  of  record,  prior  in  point  of  time  to  that  of  the 
plaintifl*,  were  first  to  be  deducted  from  the  particular  fund 
so  appropriated  to  pay  the  plaintiff.  The  decree  further  di- 
rected, that,  upon  such  inquiry,  the  &ct  of  prior  judgments 
remaining  unsatisfied  of  record,  and  of  which  satisfaction 
was  not  voluntarily  confessed  before  the  master,  was  to  be 
conclusive  upon  the  plaintiff,  as  to  the  amount  to  be  retain 
cd,  in  preference  to  his  judgment. 

Upon  these  terms,  and  in  obedience  to  that  decree,  an  in- 
quiry was  directed  by  this  Court;  and  the  plain tifl*,  finding 
that  this  course  would  not  exactly  meet  his  wishes  and  par- 
r  ^  194  ]  pose,  *has  filed  the  present  bill,  which  is  not  strictly  a  bill 
to  carry  the  decree  of  the  Court  above  into  execution,  but  is 
more  like  a  bill  of  review,  to  correct  the  alleged  imperfection 
of  that  decree.  The  bill  seeks  relief  out  of  the  proceeds 
of  all  the  estate  of  Sands,  without  confining  himself  to  the 
proceeds  of  the  Brooklyn  estate  ;  and  it  seeks  for  a  discove- 
ry of  the  payment  of  the  judgments  by  other  means  than 
the  record,  or  the  voluntary  confession  of  the  party ;  and  it 
seeks  for  payment  from  moneys  not  then  in  chancery,  nor 
afterwards  brought  in,  but  which  had  been  previously  appro- 
priated by  the  officers  of  the  Court.  In  all  these  respects, 
the  bill  seeks  for  refief  beyond  the  terms  of  the  decree, 
though  that  decree  was  obtained  on  his  own  motion,  and  on 
his  own  appeal. 

The  defendants,  accordingly^in  their  answer,  among  other 
things,  insist,  that  the  plaintiff  is  limited  to  the  terms  of  that 
decree,  and  the  order  made,  in  this  Court,  to  carry  it  into 
effect ;  and  this  they  insist  on  as  a  bar  to  this  suit,  especially 
as  that  decree  is  in  full  force,  and  was  obtained  by  the  plain- 
tiff's own  seeking. 

It  struck  me,  at  the  very  threshold  of  the  argument,  that 
the  terms  of  that  decree  were  the  law  of  this  Court,  and 
that  no  decree  can  be  made  here,  or  relief  given  to  the  par- 
ties in  that  suit,  in  variation  from  that  decree.  The  more  I 
have  since  reflected  upon  the  case,  the  more  I  am  impressed 
with  the  conviction  that  this  is  a  solid  principle,  and  one 
well  grounded  in  reason  and  authority. 

It  is  the  acknowledged  doctrine  of  a  Court  of  review,  to 
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give  such  decree  as  the  Court  below  ought  to  have  given  ;        isl- 
and when   the  plaintiff  below  brings  the  appeal,  the  Court  v^^^O-^^ 
above  not  only  reverses  who'  .s  wrong,  but  decrees  what  is      Gelston 
right,  and  models  the  relief  according  to  its  own  view  of  the      codwise 
ends  of  justice,  and  the  exigencies  of  the  case.     The  act 
organizing  the  Court  for  the  Correction  of  Errors,  declares, 
that  "  on  appeals  from  any  decree  or  order  of  the  Court  of 
Chancery,  the  Court  above  is  authorized  and  required,  finally, 
•to  determine  the  same,  and  all  matters  concerning  it;  and       [  *  195  ] 
to  reverse,  affirm,  or  alter  the  decree  or  order,  and  to  make 
such  other  decree,  or  order,  therein,  as  equity  and  justice 
shall  require."     The  Court  above  acts,  therefore,  on  appeals, 
in  the  given  case,  with  all  the  plenitude  of  a  Court  of  equity 
of  original  jurisdiction  ;  and  the  special  terms  of  the  decree, 
ivhatever  they  may  be,  become,  to  this  Court,  the  law  of  that 
cast,  and  no  other,  or  further  relief,  can  be  administered  to 
he  party. 

Were  it  otherwise,  there  would  be  no  such  thing  as  a  final 

end  to  litigation,  and  suits  and  decrees,  on  the  same  subject 

matter,  would  be  multiplied   so  as  to  become  embarrassing, 

inconsistent  and  oppressive.     It  is  infinitely  better  that  de- 

creeSy  in  the  last  resort,  however  inconvenient  or  incomplete 

in  their  particular  provisions  in  the  particular  case,  should 

tp^  acquiesced  in,  and  finally  close  the  controversy,  than  that 

tFmey  should  be  permitted  to  be  amended,  or  extended  by 

n^w  original  bills  between  the  same  parties,  on  the  same  sub- 

i^^^t  matter.     Such  a  precedent  as  the  one  now  sought  tor, 

^''^^ould  tend  to  fix  a  character  of  dangerous  instability  and 

■-•  ^icertainty  on  the  administration  of  justice. 

It  may  sometimes  become  impossible,  from  accidents,  (fcc. 

^^^^  carry  a  decree  into  effect,  without  a  further  decree  of  this 

T^^wrt;  but  the  general  rule,  in  such  cases,  is  not  to  vary  the 

*^  ^cree,  even  of  the  same  Court,  except  in  certain  cases  where        ^ 

^^'^ere  may  have  been  a  mistake;  {Mitf.  87.     1   'Ves.  245) 

^^*d  it  is  said,  that  the  house  of  lords,  upon  appeal,  con- 

^■^ers  \he  law  of  the  decree  not  to  be  examined  on  a  bill  to 

^^^rry  it  into  execution.     {Mitf.  86,  87.     Cwper,  99.)     So, 

^^•i  a  bill  of  revivor,  the  plaintiff  cannot  controvert  the  de- 

^^^^,  whatever  the  defendant  may  do.     (2  Ves,  2*32.)     It  is 

^^''efl  settled,  that  a  decree  ran  never  be  impeached  by  an 

^••iginal  bill ;  it  can  only  be  questioned  by  a  bill  of  review. 

•^f  a  decree  could  be  altered,  or  varied,  by  an  original  bill,  a 

*^u«e,  as  it  has  been  frequently  observed,  would  never  be  at 

^^8t,  and  there  would  be  confusion  and  inconsistency  *in  the       [  •  196 

k  decrees  of  the  Court.     (Read  v.  Hambey,  1  Ch.   Cas.  44. 

I  Taylor  v.  Sharp,  3  P.  IVms.  371.      Worthy  v.  Birlchead,  3 

1         Atk.  809.     2  Ves.  571.     Shepherd  v.  Titley,  2  Atk.  348.) 

■  These  are  principles  laid  down  in  a  series  of  decisions 
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1814.       relative  to  decrees  in  the  same  Court;  but  with  respect  t 

v,.^,^--^.-^,^^  the  docrees  of  the  Court  of  Appeals,  the  objection  applie 

GzLSTON      with  much  greater  force,  since  in  that  case,  the  w^eight  o 

C0DWI8K      authority  is  added  to  the  sanctions  of  policy.     It  was,  there 

fore,  doubted  by  l^ord  Redcsdale,  [Mitf,  79.)  whether  evei 

a  bill  of  review,  upon  error  in  the  decree  itself,  can  be  brough 

after  affirmance  in  parliament.     The  case  of  Barbon  v.  Scarl 

(1  Vtm.  419.)  was  somewhat  analogous  to  the  present  al 

tempt;  but  it  seemed  to  be  admitted  as  a  settled  point,  thai 

after  judgment  upon  appeal  in  the  house  of  lords,  this  Coiir 

could  not  intermeddle  further  than  to  settle  so  much  of  th 

cause  as  the  lords  had  remanded,  and  that  it  could  not  re 

verse  or  alter  the  order  of  the  Court  above. 

The  object  of  the  present  bill  is  to.  vary  essentially  thi 
decree  above,  and  to  accommodate  it  to  a  new  equity  set  up: 
for  here  is  a  different  and  much  more  extensive  relief  soughi 
for,  and  one  depending  on  different  proof.  But  the  decree 
above  must  be  taken  to  be  conclusive  throughout,  artd  il 
must  be  carried  into  effect  in  the  mode  there  prescribed /afic 
in  no  other ;  if  it  be  not  binding  upon  both  parties,  it  can- 
not be  binding  upon  either,  and  the  whole  decision  would  b( 
set  afloat.  I  am  satisfied  that  this  Court  cannot,  with  prt> 
priety,  exercise  the  jurisdiction  prayed  for.  The  plamtifl 
must  content  himself  with  the  terms  of  that  decree,  or  hi 
must  come  here  upon  eoual  terms  with  other  creditors  foi 
his  distributive  share  of  the  bankrupt's  estate,  or  he  must  b< 
left  to  pursue  his  remedy  at  law  upon  his  judgment.  H« 
elected  his  own  mode  of  application  to  this  Court,  in  the  firsi 
instance  ;  and  he  afterwards,  voluntarily,  sought  and  obtaiii' 
ed  a  decree  in  his  favor  in  the  Court  above.  He  is,  anc 
ought  to  oe,  concluded  by  the  equitable  relief  tendered  tc 
[  •  197  ]  *him  by  tne  terms  of  that  decree.  lie  cannot  be  permittee 
to  reject  those  terms,  and  come  here  for  a  new  decree. 

The  counsel  for  the  plaintiffs  do  not  consider  this  merel] 
as  a  bill  of  revivor  or  supplemental  bill  to  carry  the  decree 
above  into  effect,  for,  in  that  view,  it  would  be  wholly  un* 
necessary  and  useless,  as  nothing  has  happened  to  defeat  the 
provision  in  that  decree.  They  assert  it  to  be  an  origina 
bill  founded  upon  the  equity  contained  in  the  decree  \x 
error.  In  that  view,  and  for  the  reasons  alleged,  the  bil 
must  be  dismissed,  with  costs. 

Decree  accord! tiirlT. 
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BfiTTs  against  Betts,  ^Y^' 

Br.TTS 
"Vrbero  a  bill  for  a  div  rce,  on  the  groinul  of  aJulttry,  is  taken  pro  con 
/(mo,  or  the  defend  in t,  in  his  answer,  adniita  the  aduUery  charged, 
aod  a  reference  is  made  to  the  master,  under  the  third  section  of  the 
act  concerning  divorces,  (2  A*.  It  L,  197,  llkB.)  to  take  the  proof  of 
thfi  adultery,  and  to  rc|>ort  theri'Oii,  &.c.  hy  the  proof  to  be  taken  by 
the  masierl  is  meant  legal  ^>ruof  guncnUty ;  und  he  may,  therefore, 
n>reive  proof  of  the  cot^f^ion  of  the  deteiidant,  wh'ch  must,  how- 
ever, (fO  connected  with  and  siip|i«)rtf?d  by  other  proofs,  before  the 
Court  will  decree  a  divorce  a  vinculo  mairimoniu 
M  ^t,  by  the  51st  rule  of  the  Court,  Junt^  180(i,  evidence  of  the  confeb- 
siomi  of  the  defendant  is  not  adinissilile  at  all,  on  a  feigned  issue  award- 
ed to  tiy  the  fact  of  adultery.  Whether  this  rule  has  not  gone  too  far 
in  rejecting  this  species  of  proof  altogether  ?     QiMsre. 

THE  plaintiff  filed  a  bill  for  a  divorce  against  the  defend-      Sr^yt.soi. 
BK_iit,  her  husband,  charging  him  with  adultery  and   cruel 
l:^  ^sage.    The  bill  was  taken  pro  confcsso,  for  want  of  an  an- 
s^*«rer;  and  a  reference  was  made'  to  a  master  to  report  the 
t^^cts,  and.  his  epinion  thereon. 

The  master  reported,   I.  Cruel  usage  by  the  defendant, 

^=^  W his  wife.  2.  Evidence  of  adultery,  in  his  opinion  satis&c- 

^^i»ry,  *and  that  the  evidence  consisted  of  the  testimony  of       [  *  19S 

^  S^ree  witnesses*.     The  first  witness  testified,  that  ho  had  been 

^^"^  houses  of  ill  fame  in  New-  York^  once  or  twice,  with  the 

^^^fendant,  but  did  not  stay  l^ng,  and  that  he  never  saw  the 

^A^fendant  alone  witti  any  woman,  at  such  places,  nor  does 

'^^  know  that  he  slept  at  any  such  house,  or  that   he  had 

^^Tiroinal  intercourse  with  any  woman.     That  the  defendant 

^^nce  told  him  he  had  the  bad  disorder,  and  by  which  he  un* 

^l^rstood  him  to  mean  the  venereal  disease.     Another  wit- 

*^«ss  testified,  that  the  defendant  confessed  to  her  he  had  the 

^^nereal,  and  took  it  from  a  girl  at  New-  York,  and  that  he 

■^^ul  had  a  child  by  a  certain  otiier  girl.     She,  also,  proved 

^•^sts  of  cruelty.     The  third  witness,  also,  proved  acts  of  cruel 

^*«ge. 

n.  JontSj  for  the  plaintiff,  moved  for  a  confirmation  of  the 
■"^spiirt  on  the  facts  t.ierein  stated,  and  for  a  decree  of  divorce 
•»    xineuloy  &c. 

Thr  Chancellor.     The  Courts  have  gone  no  further  on 

^^e  trial  of  the  issue  on  a  bill  of  divorce,  than  to  receive 

|>r€)of  ofthe  confessions  of  the  party  as  competent  testimony, 

y^htn  connected  with  other  proof.     {Doe  v.  /tor,  1  Johns.  Cos. 

%.)    But,  bv  the  5lst  rule'  of  this  Court,  in  June,  1806, 

«ur.h  evidence  is  not  now  admissible  at  all,  on  a  feigned  issue 
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1814.  to  be  awarded,  to  try  the  fact  of  adultery.  It  might  be  quw 
„^--s^-^^  tioned,  whether  that  rule  has  not  gone  too  far,  in  wholly  re 
Bktts  jecting  this  species  of  proof,  though  the  statute  evidently  ii 
Bktts  tended  that  a  divorpe  for  adultery  should  be  founded  on  otht 
proof,  in  addition  to  the  mere  confessions  of  the  party.  B 
the  3d  section  of  the  act  concerning  divorces,  if  the  defendan 
by  his  answer,  admits  the  adultery  charged,  or  the  bill  is  take 
pro  confesso,  for  want  of  an  answer,  a  master  must  still  h 
directed  to  take  proof  of  the  adultery,  and  the  cause  is  t 
be  heard  on  such  proofs  previous  to  a  final  decree.  I  thin 
[  *  199  ]  I  should  not  be  warranted  in  saying  that  the  *master  was  nc 
to  take  any  proof  of  confessions  of  the  party ;  for  the  confes 
sion  of  the  accused  is  a  legitimate  species  of  proof,  which  ii 
recognized  throughout  the  whole  law  of  evidence  ;  and  whei 
the  statute  speaks  of  **  proof,"  generally,  without  mention 
ing  any  Species  of  it,  we  are  to  understand  it  as  meaning 
legal  testimony  at  large,  as  known  and  established  in  law 
The  party's  confession  may,  and  does,  aid  other  proof;  bu 
the  decree  must  not  rest  alone,  nor,  perhaps,  essentially,  oi 
such  confessions,  for  there  is  great  danger  of  collusion  be 
tween  the  parties,  or  of  confessions  extorted,  or  made  de 
signedly,  to  furnish  means  to  effect  a  divorce.  These  con 
fessions  are,  therefore,  to  be  received,  in  this  case,  with  jeal 
ousy,  and  to  be  weighed  with  caution,  and  to  be  supporte( 
by  facts  and  circumstances  tending  to  dcmon«^^trate  the  charge 
to  the  satisfaction  of  the  Court. 

The  rule  was  derived  from  the  ecclesiastical  law,  and  ii 
well  settled,  that  the  confessions  of  the  party  are  admissibk 
on  a  charge  of  adultery,  if  sujrporttd  by  other  proof;  but  un 
less  corroborated  by  other  evidence  and  circumstances,  the] 
are  not  sufficient  ground  for  a  decree.  {Burn^s  EccL  Late 
tit.  Marriage,  s.  xi.  Baxter  v.  Baxter,  1  Mass.  Rep,  346 
Holland  V.  Holland,  2  Mass,  Rep,  154.)  The  same  doctrine 
as  to  proof,  is  laid  down  in  the  Traite  de  FAdulterc,  par  M 
Foumel,  (p.  160.)  which  is  a  full,  accurate  and  finished  essay 
on  the  whole  subject,  with  all  the  principles  to  be  coUectec 
from  the  civil,  the  canon,  and  the  French  law.  The  confes^ 
sion  of  the  party  is  there  held  to  be  competent  testimony 
but  then  it  must  be  supported  by  strong  presumptions,  anc 
by  some  determinate  facts.  Adult erium  non  probatur  contn 
alium,  sola  mulieris  confessione. 

The  present  case  may  be  said  to  rest  almost  wholly  oi 
proof  by  confession  ;  for  the  circumstance  of  the  defendants 
being  seen  once  or  twice  in  a  house  of  ill  fame,  in  the  wa] 
stated,  is  too  slight  and  equivocal  a  circumstance  to  snppl] 
[  •  200  ]  *the  defect  of  the  other  proof  It  is  not  satisfactory  evidenci 
of  guilt,  nor  of  the  sincerity  of  the  confession  ;  and  this  ii 
the  only  fact  exhibited  in  corroboration  of  the  confessions^ 
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The  proof  is,  then,  not  sufficient  to  justify  a  decree  dis-  ] 

solving  the  marriage,  though  it  is  enough  for  a  decree  of  v^ 

separation  from  bed  and  board,  on  the  ground  of  cruel  usage,  ra 

by  frequent  personal  violence,  &c.;  and  I  shall,  accordingly,  ^^^ 
make  such  a  decree. 

Decree  accordingly. 


Radlet  and  others  against  Shaver  and  others. 

■^  i^gular  decree  on  the  merits  cannot  be  set  aside  on  motion ;  and  it 
aeeins  that  where  it  is  soiieht  to  set  aside  a  decree  on  the  ground  of 
«ur|iri8e  and  iiregularky,  the  course  is  to  apply  by  pdUiofU 

THIS  was  a  motion  to  vacate  the  decree  entered  in  this 
^^use,and  all  proceedings  subsequent  to  the  17th  of  j)ecem- 
^«5r,  1800. 

^  Ii  appeared  from  the  affidavits,  which  were  read,  that  the 

-^  5.11  was  filed  on  the  8lh  of  March,  1799,  and  the  answer  put 

.•"^  on  the  2d  of  September,  1799.     The  solicitor  of  the  de- 

^odants  received  a  copy  of  the  rule  to  produce  witnesses,  in 

^^BAuary,  1801,  and  the  plaintifT:}'  solicitor  consented,  after 

^e  rule  had  expired,  that  the  defendants  should  produce 

^l^eir  witnesses.     And,  after  the  rule   for  publication  was 

t^^xssed,  in  1814,  the  plaintiffs'  solicitor  consented  that  he 

^^"lould  examine  witnesses.     The  proceedings,  on  the  part  of 

'^  l^e  plaintiffs,  were  perfectly  regular.     The  cause  was  brought 

"^O  a  hearing,  pursuant  to  regular  notice,  in  August,  1813, 

'^^id  a  decree  pronounced  in  December   following.     There 

'^*^«re,  also,  affidavits  of  merits  on  the  part  of  the  defendant, 

^»id  it  Appeared  that  his  solicitor  had  been  very  negligent       [  *  '2(»1 

**^  bis  cause. 

Van  Vechiefiy  for  the  plaintilT. 

P.  W.  Yates,  for  the  defendant. 

This  Chancellor.     A  regular  decree  on  the  merits  can- 
not be  set  aside  upon  motion.     The  case  in  1   Ves.  jun. 
^3.  is  to  this  point ;  and  there  is  no  irregularity  in  this  case 
^barged   on  one  side,  but   what   is  denied  on  the  other. 
Nothing  appears  but  the  grossest  neglect  of  duty,  by  the  de- 
fendant's solicitor,  anil  a  regular,  but  most  indulgent  conduct 
^  the  part  of  the  solicitor  for  the  plaintiffs.     The  examina- 
^  of  witnesses  after  publication  had  passed,  was  at  the 
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1814.       instance,  and  with  the  consent  of  the  defendant's  solicitor^  ai 

v^^-s/^-^^  as  a  special  indulgence  to  him.     From  the  case  of  Floyd 

-OHO        NangUy  (3  Atk.  568.)  it  seems  that  the  course  to  set  ap-dc 

Takot.      decree,  for  surprise  and  irregularity,  is  by  petition  ;  but  iiere 

no  irregularity  to  be  admitted  ;  for  every  act  complained  < 

and  proved,  was  by  the  consent  and  solicitation  of  thedefen 

ant's  solicitor,  and  he  is  concluded  from  setting  it  upas  irre 

ular.     It  Vcrii^ld  appear  that  the  defendant  has  been  almc 

deserted  by  the  person  to  whom  he  intrusted  his  defenc 

and  that  the  merits  of  this  case  ought  to  bo  looked  into ;  h 

this  is  not  the  mode.     I  should  apprehend,  that  a  petitic 

for  a  rehearing  would  be  the  proper  course,  but  on  this  I  c 

not  pretend  to  decide.     It  is  sufficient  that  here  is  a  decn 

regularly  obtained,  but  not  yet  perfected,  and  that  it  is  d< 

to  be  discharged  upon  motion. 

Motion  denied,  with  costs. 


[*bMi  J        *LoNG  againsi  Majestre,  administratrix,  &c.,  and 

Tardy. 

Though  the  54th  nile  of  the  Court,  (Junty  1806,|  where  a  non-residt 
files  a  bill,  requires  that  socnrity  for  costs  should  be  filed  ;  and  if  ti 
solicitor  for  tlie  plaintiff  proceeds  without  filing  security,  he  is  liab 
for  costs  to  the  amount  of  100  dollars;  yet  the  Court,  if  applicatit 
for  that  pur|)ose  is  made  in  due  season,  that  is,  before  the  answer 
put  in,  or  the  first  op|)ortiinity  afier  the  defendant  knows  of  the  fii 
of  the  non-residence  of  the  plaintiff,  will  order  all  proceedings  to  I 
stayed,  until  adequate  security  for  costs,  that  is,  to  a  greater  sum  thi 
100  dollars,  is  filed  by  the  plaintiff.  In  this  case,  the  Court  ordered 
bond,  with  surety,  to*  be  executed  to  tlie  defendant,  for  750  doUaj 
and  filed  with  the  register. 

Btpi,9th.  A  RULE  was  granted,  on  the   13th  of  August  last.  1 

show  cause  why  proceedings  should  not  stay  until  adequai 
security  for  costs  was  filed  ;  on  the  petition  and  affidavit « 
the  defendants,  that  the  plaintiflf  resided  in  the  kingdom  < 
France^  and  seeks,  by  his  bill,  an  account  of  partnershi 
transactions,  alleged  to  have  taken  place  partly  in  Euiap 
and  partly  in  the  United  States,  The  answer  of  Ma^\  tr 
the  administratrix,  had  not  yet  been  filed,  and  the  otln-  d< 
fendant  had  demurred  to  part  of  the  bill. 

J5urr,  for  the  defendants. 

Harris,  contra. 
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The  Chaivcei^'Or.     The  54th  rule  of  this  Court,  of  June ^       1814. 
806,  requires  security  for  costs,  when  a  uoa-resident  files  v^^^^^^^-^^^ 
a  bill.     The  exteut  of  that  security,  by  the  plaintiff,  is  not         Mix 
mentioned  in  the  rule,  and,  of  course,  must  be  left  to  the        ^^^ 
discretion  of  the  Court.     But  if  no  such  security  be  filed,  and 
u  solicitor  prosecutes  the  suit,  he  is  made  responsible  to  the 
amount  of  100  dollars,  and  no  more.     This  does  not,  how- 
ever, *prevent  the  Court,  in  cases  requiring  it,  from  order-       [*203] 
ing  security  in  a  greater  sum  than  what  the  solicitor  stands 
charged  with.     The  old  rule  in  the  English  Court  of  Chan- 
cery, where  the  piaintitT  lived  abroad,  was  40/. ;  but  Lord 
Hardwicke  said  it  was  too  low,  and  the  Court  frequently  in- 
creased it  upon  terms;  it  did  so  in  the  case  of  Gage  v. 
Larfy  Stafford,  (2  Ves.  556.)  from  40/.  to  300/.     The  de- 
fendant  is  not  bound  to  accept  of  the  solicitor's  security  un- 
der the  rule.     He  is  eutitlcd  to  a  sufficient  freeholder.     The 
sohcitor  is  charged,  in  consequence  of  his  omission,  to  see 
that  his  client  files  the  sufficient  security,  and  to  provide,  in 
all  cases  of  non-residence,  some  indemnity  for  costs. 

If,  therefore,  the  defendant  applies  in  season,  he  is  entitled 
to  adequate  security  for  cor^ts.  The  rule  is,  that  he  must 
apply  before  answer,  and  at  the  first  opportunity,  when  the 
fact  of  non-residence  appears  upon  the  face  of  the  bill ;  and 
if  it  does  not,  he  must  then  apply  as  soon  as  the  fact  comes 
to  his  knowledge,  which  may  be  in  any  subsequent  stage  of 
the  suit.     (Muliorucchy  v.  Jueliorucchy,  2  Ves.  24.) 

I  consider  the  application,  in  this  case,  in  season,  as  to 
the  defendant  Majestre^  but  not  as  to  the  other ;  and,  con- 
sequently, the  suit,  as  to  her,  must  be  stayed,  until  a  bond  to 
hei,  with  one  sufficient  person,  to  be  approved  of  by  the 
register  or  assistant  register,  in  750  dollars,  be  executed  and 
filed. 

Rule  accordingly. 


*Mix  against  Mix.  [  *  204 ' 

^o  give  the  Court  jurisdiction  to  decree  a  divorce,  a  vinculo  matrimonii^ 
on  the  ground  of  adultery,  where  the  marriage  was  solemnized  ahroad, 
It  must  clearly  and  distinctly  appear,  from  the  bill,  that  both  parties 
I  iuhabitauta  of  the  state  at  the  time  the  adultery  was  committed. 


THE  plaintiff,  on  the  30th  of  April,  1814,  filed  a  bill  to     Sfpi  istb 
•>l>tua  ^  divorce  from  her  husband,  on  the  ground  of  adultery, 
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1814.  The  bill  stated,  that  the  plaintiff  was  a  native  of  Great 

v^^^s^^^^  Britain,  and  now  an  inhabitant  of  this  state.     On  the  9th  of 
Mix  October,  1808,  she  married  the  defendant.     The  place  ol 

jiiJj  the  marriage  was  not  stated,  but  it  was  strongly  to  be  in- 

ferred from  the  bill,  that  the  marriage  took  place  in  Evgland. 
The  plaintiff  stated,  that  she  married  the  defendant,  "a  na- 
tive and  a  citizen  of  the  United  States,  and  an  inhabitant  of 
the  state  of  New-York.**  The  defendant  owed  large  debts 
in  England,  and,  in  June,  1809,  they  came  to  the  United 
States.  In  January,  1810,  they  returned  to  England.  In 
June,  1812,  the  defendant  came  back  to  the  United  States, 
with  the  pretence  of  finding  employment.  In  January, 
1813,  he  wrote  to  the  plaintiff  a  letter,  informing  her  that 
he  was  in  the  naval  service  of  the  United  States ;  and  she, 
in  pursuance  of  a  determination  to  follow  her  husband  to  the 
United  States,  embarked  from  England,  in  June,  1813,  for 
New- York.  She  arrived  at  Boston,  in  July,  1813,  and  came 
to  the  city  of  New-York,  and  took  lodgings.  The  defend- 
ant **  shortly  thereafter  visited  her,  and  after  remaining  and 
cohabiting  with  her  two  days,  again  abandoned  her."  That 
the  defendant,  .since  his  arrival  in  the  United  States,  hath 
committed  adultery  with  5.  H.  and  iS.  B.,  "  of  the  city  of 
New-York,*'  in  or  about  the  month  of  February,  1814. 
f  *  205  ]  *The  defendant  demurred  to  the  bill,  on  two  grounds : 

1.  That  it  did  not  appear  that  the  plaintiff  was  within  the 
provisions  of  the  act ;  and,  2d.  That  she  does  not  state  the 
offence,  or  act  of  adultery,  with  sufficient  precision. 

Burr,  for  the  plaintiff. 

S.  Jones,  jun.,  contra. 

The  Chancellor.  To  give  the  Court  jurisdiction,  in  this 
case,  it  must  appear  that  the  parties  were  "  inhabitants  of 
this  state  at  the  time  of  committing  the  adultery."  It  does 
appear  that  the  plaintiff  (who  is  the  injured  party)  w*as  an 
actual  resident ;  but  that  is  not  sufficient,  as  the  marriage 
was  not  solemnized  here.  It  must  then  appear,  that  both 
parties  were  inhabitants  of  this  state  at  the  time  of  the  adul- 
tery charged ;  and  this  fact  is  not  expressly  averred,  nor 
does  it  distinctly  and  certainly  appear  as  to  the  defendant 
The  bill  is  not  sufficiently  clear  and  positive,  on  this  poin  , 
to  give  the  Court  jurisdiction.  If  this  was  the  fact  as  to  both 
parties,  why  not  say  so  by  a  plain  and  positive  averment? 
When  the  statute  confines  the  jurisdiction  of  the  Court  over 
divorces,  to  persons  of  a  particular  description,  the  bill  ought 
to  show  distinctly  that  the  parties  come  within  that  descrip- 
tion. The  more  I  examine  the  bill,  the  more  uncertain  it 
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appears  to  me,  whether  the  defendant  really  was  an  inhabit-        1814. 
ant  of  this  state  at  the  time  of  the  adultery  charged.     It  v^^i^-n^-^^ 
does  not  appear  that  he  was  born  in  this  state.     He  is  only    Bradwei.l 
stated  to  have  been  an  inhabitant  of  it  "'-'^n  he  married,  and       wkkks. 
then  he  was  a  non-resident,  for  the  marriage  was  solemnized 
in  England ;  and  it  does  not  appear  that  he  was  ever  after- 
wards within  this  state,  except  when  he  visited  his  wife  for 
two  days,  shortly  after  her  arrival  at  New-  York,  in  Jtf/y, 
1813.     It  appears  that  he  owed  large  debts  in  England; 
lliat  he  remained  there  for  eight  months  after  the  marriage, 
and  th'^rn  came  to  the  United  Slates ;  but  it  does  not  appear 
*to  what  part ;  that  he  returned  to  England,  and  resided       [  *  206  ] 
t  ?cr»i  two  years,  and  came  again  to  the  United  States,  (but 
t  le  bill  does  not  state  where,)  and  entered  into  the  naval 
service.     The  adultery  is  charged  to  have  been  committed 
u='it*i  two  women  of  New-York,  but  is  not  alleged  to  have 
/>eon  committed  in  Neio-York.     The  bill  is,  therefore,  desti- 
t'lio  of  certainly  in  this  most  material  point,  the  defendant's 
dotnicil.     Tiie  bill  ought,  therefore,  strictly,  to  be  dismissed, 
?>ut  as  the  objection  does  not  touch  the  subject  matter,  or 
what  may  properly  be  called  the  merits  of  the  case,  and  may 
have  arisen  from  inattention  in  drawing  the  bill,  1  shall  give 
t  he  plaintiti'  leave  to  amend  in  twenty  days,  on  payment  of 
oosts,  and,  in  default  thereof,  that  the  bill  be  dismissed. f        ts  C.anuiw 

Ordered  accordingly. 


Bradwell  and  others,  infants,  &c.,  against  Weeks, 
administrator  of  Bradwell. 

An  alien  enemy  may  take  personal  property,  by  succession,  as  next  of 
kio,  and  i^  entitled  to  a  distrihutive  share,  under  the  act  for  the  dis- 
tribution of  intestate  estates;  though  he  cannot  recover  it  during  a 
.    war,  but  it  remains  in  the  hands  of  the  admini:^nitor,  in  trust  for 
birn,  until  the  return  of  peace. 

JOHN  BRADWELL,  the  intestate,  a  native  of  Eng-  Sepe.  isih 
tandy  died,  at  Flushing,  in  Q^ucen^s  county,  in  August,  1812, 
ititestate,  withr)ut  issue,  leaving  a  widow,  and  a'clear  7?er- 
9onal  estate,  after  the  payment  of  all  debts,  &c.  of  6,219  dol- 
lars and  51  cents.  John  had  four  brothers,  fhnjamin,  Jon- 
€Mthany  Joseph  and  Peter.  He  removed,  with  his  brother 
benjamin,   from  England  to   the    United    States,  in  1802 
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1814.  Benjamii .  died  a  few  years  ago,  in  New-  York,  leaving  *thrc6 
sons,  Benjamin^  William  and  jToAii,  the  plain liiTs  in  this  suit, 
natives  of  this  state.  Jonathan  died  iu  England,  in  1802, 
leaving  two  children,  who  are  still  hving  there,  named  Jm- 
athan  and  Ann ;  and  the  other  brothers,  Joseph  and  Pttcr^ 
are,  also,  st .11  living  in  England. 

In  September,  1812,  the  defendant  took  out  letters  of  ad- 
ministration on  the  estate  of  the  intestate,  and  paid  to  the 
widow  one  moiety  of  the  estate,  and  to  Gibbons,  the  guar* 
dian  of  IVilliam  and  John,  two  of  the  sons  of  Binjamin^ 
the  brother  of  the  intestate,  deceased,  5;39  dollars  and  30 
cents,  being  two  thirds  of  one  fourth  of  tlie  reniaining  moiety, 
and  was  ready  to  pay  the  other  third  of  the  one  luurth  to 
any  person  authorized  to  receive  it  for  the  oilier  s<in  of  Ben* 
jamin,  who  was  an  infant ;  but  he  retained  in  his  hands,  as 
he  insisted  he  had  a  right  to  do,  the  remaining  three  fourths 
of  the  moiety  of  the  estate,  to  be  paid  to  the  two  brothers  of 
the  intestate,  and  the  children  of  the  deceased  brother,  who 
were  in  England,  and  who  claimed  their  distributive  shares 
as  next  of  kin  to  the  intestate. 

The  plaintiffs  filed  their  bill,  claiming  the  whole  of  the 
moiety  of  the  estate,  and  insisting  that  Joseph  and  Peter,  and 
the  children  of  Jonathan,  being  alien  enemies,  were  not  en- 
titled to  any  portion  of  the  estate. 

The  cause  was  heard  on  the  bill  and  answer. 

Burr,  for  the  plaintiffs. 

Riggs,  contra. 

The  Chancellor.  The  plaintiffs  demand  not  only  their 
equal  portion,  but  the  whole  moiety  of  the  personal  estate  of 
the  intestate,  to  the  exclusion  of  others  who  are  next  of  kin 
in  equal  degree,  because  they  were  alien  enemies  at  the  time 
of  the  intestate's  death.  The  intestate  died  without  issue, 
and  the  .statute  of  distributions,  in  such  case,  directs  that  a 
moiety  of  the  personal  estate  shall  go  to  the  widow,  and  the 
[  *208  ]  *residue  "  shall  be  distributed,  equally,  to  every  of  the  next 
of  kin  of  the  intestate."  The  statute  did  not  intend  to  limit 
the  transmission  of  personal  estate  to  such  of  the  next  of  kin 
as  were  citizens,  in  imitation  of  the  law  of  descents  concern- 
ing real  estate,  but  the  personal  estate  was  intended  to  pass 
to  the  next  of^  kin,  whoever,  or  wherever,  they  might  be 
The  distiuAion  between  aliens  and  natives,  as  to  the  right  6( 
succession  to  chattels,  does  not  exist.  But  it  is  urged  that 
an  alien  enemy  has  no  rights,  and  is  incapable  of  acquiring 
any  This  general  proposition  is  not  true,  in  the  unqualified 
exvent  in  which  it  has  been  laid  down.     By  the  modern  law 
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rf  nations,  and  by  the  law  of  the  land,  of  which  tlie  hw  of  1814. 
nations  is  also  a  part,  an  alien  enemy  does  not  forfeit  his 
rights  of  property.  In  many  cases,  he  is  entitled  even  to 
sue  for  his  own  rii^hts,  as  when  he  is  permitted  to  remain  in 
the  country,  or  is  brought  here  as  a  prisoner  of  war,  or  when, 
perhaps,  he  is  ordered  out  of  the  country  in  consequence  of 
the  war.  He  is  recognized,  in  our  Courts,  in  his  character 
of  executor;  (Brockj  v.  Phillips,  Cro.  Eliz.  634.)  and,  in 
all  cases,  his  property  is  protected  and  held  in  trust  for  him 
until  the  return  of  peace.  This  whole  doctrine  was  exam- 
ined and  supported  by  authority,  and  admitted  to  be  valid, 
in  the  cases  of  Clarke  v.  Morey,  and  of  Btll  v.  Chapman, 
recently  determined  in  the  Supreme  Court  of  this  state.  (10 
Johns.  Rep.  69.  183.)  The  policy  of  the  law  does  undoubt- 
edly place  ahen  enemies  under  many  disabilities,  which, 
however,  have  been  much  diminished,  or  their  severity  miti- 
gated, in  modern  times.  As  a  general  rule,  alien  enemies 
cannot  sue  in  our  Courts  while  they  are  commorant  abroad ; 
and,  perhaps,  contracts  between  them  and  our  citizens,  made 
flagrante  bello,  may  be  illegal  and  void,  unless  when  made 
under  the  sanction  of  public  authority.  But  I  am  not  aware 
that  the  existing  laws  go  further.  They  impose  no  forfeiture 
or  confiscation  of  property ;  they  destroy  no  right,  but  only 
suspend  the  exercise  of  certain  rights.  It  is  for  the  sovereign 
power  of  the  country  to  determine  *when,  and  how  far,  in  [  *  209 
cases  unprovided  f  )r  by  treaty,  the  rights  and  property  of 
alien  enemies  shall  be  impaired  by  war.  Without  some 
special  act  of  the  government,  an  aUen  enemy  is  no  other- 
wise allected,  in  his  former  capacity,  as  alien  frienrl,  to  hold, 
acquire  and  transmit  property,  than  in  the  cases  to  which  I 
have  alluded.  If  he  should,  by  will,  bequeath  his  goods  and 
chattels  in  this  state,  or  by  deed,  or  writing,  assign  his  chotes 
in  action  to  some  alien  friend,  would  not  our  Courts  give  ef^ 
leot  to  those  acts?  But  I  come  to  the  very  point  before 
me,  and  say  that  an  alien  enemy  does  not  lose  his  capacity 
to  take  personal  property  by  succession  as  next  of  kin.  There 
is  no  instance  in  which  such  a  disability  has  been  declared. 
It  woukl  be  repugnant  to  that  spirit  of  mildness  and  modera- 
tion which  now  pervades  the  public  law,  as  it  is  explained 
in  the  commercial  codes,  and  in  the  writings  of  the  most  en- 
lightened jurists.  It  is  not  within  the  reason,  oi  tfie  policy, 
of  the  rule  of  the  common  law,  disabling  aliens  from  taking 
real  estateby  descent ;  that  disability,  according  to  Sir  Mat' 
thcw  Hale,  (1  Vent.  417.)  is  founded  on  this  reason,  that  as 
the  alien  cannot  keep  the  freehold,  the  law,  qutu  nihil  frus-- 
tra,  will  not  cast  it  upon  him.  But  an  alien  enemy  can  keep, 
and  does  keep,  his  personal  estate.  All  his  goods,  chattels 
and  credits,  and  all  his  civil  capacities,  as  incident   to  per- 
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sonri  property,  are  preserved  to  him,  safe,  and  untouclMsd, 
uiiti  tlie  return  of  pcac«.  If  the  sovereign  sequesters  the 
alien's  property,  (as  has  sometimes  been  done,  in  time  of 
war,)  yet  the  very  meaning  of  sequestration  is  a  taking  in 
trust,  subject  to  restoration.  (Dig.  16.  3.  6.)  When  peace 
returns,  the  rights  of  the  alien  revive  in  their  original  force ; 
and,  as  a  general  rule,  his  <lebtor,  whether  that  debtor  be  the 
public  or  an  individual,  is  answerable  even  for  interest  ac- 
crued during  the  season  of  hostility  ;  for  he  has  had,  in  the 
mean  time,  the  enjoyment  of  the  debt.  If  the  debtor  dies, 
or  becomes  bankrupt,  his  representative,  in  the  character  of 
executor,  administrator  or  assignee,  holds  the  estate  of  the 
debtor,  whatever  it  *may  be,  in  trust,  for  the  payment  of  the 
?ilien'8  debt,  as  well  as  the  debts  of  other  creditors.  An 
alien  is  one  of  the  next  of  kin,  within  the  words  of  the  act, 
though  he  is  an  alien  enemy ;  and  the  policy  of  the  law  is 
fully  and  effectually  answered  by  disabling  the  alien  from 
demanding,  and  drawing  out  of  the  country,  his  distributive 
share  during  the  existence  of  the  war ;  all  that  the  laws  of  wai 
recjuire  is,  that  we  should  not  l)enefit  the  enemy.  Any  furthei 
disability  would  be  a  useless  relic  of  ancient  barbarity. 

In  the  present  case,  the  aliens  are  not  attempting  to 
n^cover  the  property.  They  are  not  before  the  Court. 
We  have  only  their  relatives,  in  equal  degree,  who  are 
unkindly  seeking  to  exclude  them  from  the  rights  and  ties 
of  kindred.  If  the  property  is  forfeited ,  by  reason  of  the 
war,  it  is  forfeited  to  the  government,  not  to  the  next  of 
kin  ;  and  this  Court  cannot  interfere  to  enforce  any  disability, 
or  penalty,  which  may  bo  attempted  to  be  deduced  from  the 
laws  of  war. 

I  shall,  accordingly,  let  the  portion  due  to  the  next  of  kin, 
who  are  abroad,  remain  in  the  hands  of  the  administrator, 
to  be  retained  by  him,  in  trust,  until  those  next  of  kin  are 
in  a  condition  to  assert  their  claim,  and  to  litigate,  if  neces- 
sary, with  their  relatives  who  are  now  before  the  CourL 

With  respect  to  the  share  of  the  infant,  Benjamin^  the 
administrator  may  pay  it  into  Court,  or  retain  it,  at  hik 
election,  until  a  guardian,  duly  appointed,  shall  be  ready  to 
receive  it. 

Bill  dismissed,  with  co8ts.(a) 

(a)  This  decree  waa  reveraed,  on  appeal  to  the  Court  of  Erron,  on  the 
27lh  of  March y  ISlf).  The  members  of  the  Court  of  Errors  were  eqnallj 
divided  in  opinion  ;  all  the  judges  of  the  Sitpremr  Court  were  for  the  tfffirw 
anee  of  the  decree ;  which  was  reversed  by  the  casting  voice  of  the  presidnU 
of  the  Court,  (Lieut.  Gov.  fayler.^ 
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1814. 
^Hoffman  against  Livingston. 

LlVIVOSTO 

MThere  a  motion  on  some  interlocutory  matter  in  a  cause,  has  been  once 
heard  and  decided  on,  ii  cannot  be  repeated  unless  on  a  new  ground. 
It  ia  not  enough  that  additional  evidence  is  offered  by  tlie  affidavits, 
of  the  matter  urged  in  support  of  the  former  motion  ;  nor  can  affida- 
vits be  received  OD  such  motion  to  aid  the  answer  of  the  defendants. 
3f  the  answer  denies  all  the  equity  of  the  bill,  the  injunction  to  stay  pro- 
ceedings, at  law,  will  be  dissolved  of  course ;  otherwise,  it  will  be  con- 
tinued until' the  hearing:  and  where  it  may  be  necessary  to  ascertain 
any  matter  of  fact,  for  the  information  of  the  Court,  it  must  be  on  an 
issue  at  law,  awarded  fbr  that  purpose. 

VAN  VECHTEN,  for  the  defendant,  moved  to  dis-  s^.  i9Ui 
solve  the  injunction  heretofore  issued  in  this  cause,  so  far 
as  to  suffer  the  defendant  to  go  to  trial  for  so  much  of  the 
land  in  the  plaintiHT's  possession  as  was  not  included  in  the 
farm,  as  possessed  by  Hendrick  Hoffman,  in  December,  1784. 
He  read  the  affidavits  of  Simon  Melius,  Caleb  Finch,  and 
Robert  Thompson,  a  surveyor,  to  show  that  there  was  a 
considerable  part  of  the  land  in  the  plaintiff's  possession 
not  included  in  the  old  farm. 

Henry,  contra,  objected  on  the  following  grounds : 

1.  That  a  similar  motion  was  made,  and  denied,  the  6th 
of  August,  1810. 

2.  That  the  defendant  is  not  entitled  to  produce  affida- 
vits in  addition  to  his  answer,  in  support  of  such  a  motion. 

3.  That  a  permission  to  go  to  trial  at  law,  and  not  by  an 
issue  under  the  direction  of  this  Court,  is  asked  for  in 
respect  to  a  part  of  the  subject  matter  in  controversy. 

The  Chancellor.  There  is  weight  in  all  the  objections. 
The  same  interlocutory  motion,  on  the  same  matter,  ought 
not  to  be  repeated,  without  the  existence  of  some  new 
Aground.  The  former  motion,  on  the  same  point,  was  heard,  [  "*  21^ 
discussed  and  decided ;  and  there  would  be  great  vexation 
if  the  same  motion  can  be  repeated.  But  it  is  said  that  the 
affidavits  present  new  matter.  They  are  intended,  however, 
Only  as  additional  evidence  of  the  matter  urged  in  support 
of  the  former  motion ;  nor  is  it  usual  or  proper  to  introduce 
affidavits  (taken,  necessarily,  ex  parte)  to  aid  the  answer,  on 
SQch  a  motion.  The  plaintiff  is  not  permitted  to  traverse 
and  contradict  the  answer  by  affidavits ;  but  the  injunction 
is  dissolved,  of  course,  if  the  answer  denies  all  the  equity  in 
the  bill.  If  the  answer  is  not  sufficient,  of  itself,  to  support 
the  motion,  the  injunction  ought  to  be  continued  to  the 
hearing. 
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1814.  When    the  Court  has  jurisdiction  of  the  case,  and  toe 

answer  is  not  sufficient  to  dissolve  an  injunction  staying 
proceedings  at  law,  there  ought  not  to  be  a  trial  of  any  part 
of  the  matter  in  controversy,  but  such  as  shall  be  a\^  aided 
for  the  information  of  this  Court.  When  it  becomes  neces- 
sary to  ascertain  what  was  the  extent  of  the  farm,  as  occu- 
pied by  Hendrick  Hoffman,  in  December,  1784,  this  Court 
will  take  the  proper  measures  for  that  purpose.  The  rights 
of  the  parties  cannot  be  ascertained  until  the  hearing,  aiid, 
until  then,  it  would  be  inconvenient,  and  might  be  dangerous, 
to  permit  any  interference  at  law. 

Motion  denied,  with  costs. 


1*2131        *N.  I.  &  S.  BuMPUs  against  Platner,  Bay,  and 

Underwood. 

Whero  A.  conveyed  latid  to  B.,  by  deed,  with  rovrnanis  of  warraniy, 
niul  B.  executed  to  A.  a  bond  and  a  mortgage,  to  secure  the  pitytnetit 
uf  part  of  the  {uirchase  money,  B.  cuniiut  be  rfiiered  agaitiet  Uie 
inort^n^,  on  the  ground  of  a  failure  of  cnnaideration,  for  want  of 
title  in  A.,  poMcspion  having  been  taken  by  B.,  under  ttie  dei'd,  and 
there  t)eing  no  eviction  at  law,  under  a  paramount  title;  and,  niore 
e9|)eci«lly,  in  a  case  where,  the  bond  and  mortgage  tiaving  lieen  act- 
signed  to  C,  B.,  in  consideration  of  forbearance,  executed  a  new  liond 
and  mortgage  to  C,  for  the  simie  prf'rnisep,  will  relief  be  deiii«Ml 
ngaitif^t  the  assignee  for  a  valuable  consideration,  without  notice  of 
any  fraud,  or  luilure  of  consideration,  in  the  creation  of  the  original 
debt. 

A  purchaser,  without  notice,  from  one  who  has  fraudulently  piirchasnl, 
is  not  aflecteil  by  the  fraud. 

And  a  puirhaser,  widi  notice  to  himself,  from  one  who  purchased 
without  notice  of  the  fraud)  may  protect  himself  under  the  fint 
purchaser. 

3ept  i  h.  THE  bill,  which  was  for  an  injunction,  stated,  that  Plot' 
ner,  pretending  to  have  a  title  to  lot  No.  28,  in  the  Freema- 
ion^i  Patent,  on  the  30th  of  December,  1794,  sold  and 
conveyed  it  to  N,  fy  L  Bumpas,  for  1,788  dollars,  of  which 
the  sum  of  100  dollars  was  paid  down,  and  a  bond  and 
mortgage  taken  for  the  residue,  since  which  the  sum  of  450 
dollars  had  l)een  paid  on  the  bond.  The  deed  contained 
the  usual  covenant  of  warranty.  N.  ^-  /.  Bumjmt,  after- 
wards,  sold  100  acres  of  the  land  to  Simeon  Bumpus,  the. 
other  plaintiff.  The  defendant,  Bai/,  procured  from  Plaitui 
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mn   assignment   of   the  bond   and   mortgage,  without   any        |g[^ 
^onsiderat.on ;  and  then  prevailed  on  the  plaintiffs,  JV.  fy  I,  -^^^^^ 
JSumpus,  to  execute  a  new.  bond  and  mortgage,  on  cancelling      Bumpu 
the  old,  for  tlie  balance  due,  1,519  dollar:»  and  87  cents,     pl^x, 
which  were  excepted  the  22d  of  June,  1799.    The  bill  alleged, 
that,  about  that  time,  Platnefj  being  suspected  of  forgery, 
A¥as    prosecuted    for   certain  forgeries,  and   convicted   and 
sentenced   to   the  state  prison ;    that  thp   pretended   deed 
irom  Allen  ArDougall,  the  *original  grantee,  to  Plainer,  for       [  *  21 
the  lot  of  land,  was  forged ;  that  one  Ebenezer  Belknap,  and 
one  Seth  Turnery  were  concerned  with  Plainer  in  his  frauds 
^nd  forgeries,  whicli  was  well  known  to  Bay  at  the  time 
of  his  procuring  the  bond  and  mortgage,  and  he  well  knew 
the  title  to  be  suspicious.     That  Bay,  in  February,  1810, 
sold  and  assigned  the  bond  and  mortgage  to  the  defendant, 
Nathan  Underwood,  who  knew,  at  the  time,  that  the  pre- 
tended title  of  Plainer  to  the  land  was  false  ;  that  MDougall, 
long  bef  jre  the  pretended  deed  to  Platther,  had  conveyed 
the  lot  to  John  Wcatherwax,  in  pursuance  of  a  trust,  existing 
Sot  that  purpose,  att  he  time  of  the  grant ;  that  Weatherwax 
^ve  a  mortgage  of  the  premises  to  Fountain  and  others,  in 
JEneland,  dated  the  2d  of  March,  1773,   who,  afterwards, 
assigned    the    same  to  John    Thurman,  of  this   state,    late 
<leceased.     The  bill  prayed  an  injunction  against  the  pro- 
<:eedings  of  Undertvood,  on  the  bond  and  mortgage,  &c. 

The  answer  of  Plainer  admitted  the  sale,  &c.  by  him ; 
lut  he  averred  that  M'DougaWs  deed  was  genuine,  and 
executed  for  a  valuable  consideration,  and  the  title  good; 
that  if  he  ever  assigned  the  bond  and  mortgage  to  Bay,  it 
'Was  without  consideration,  and  for  the  sole  use  of  him, 
jP7«/ner. 

Bay,  in  his  answer,  admitted  the  assignment  from  Plainer ; 
and  alleged  that  he  gave  Seth  Tamer  the  full  amount  of 
the  bond  and  mortgage  ;  that  he  did  not  know  that  Plaincr^s 
title  was  invalid.  lie  took  the  assignment  from  Plainer 
lor  greater  security,  believing  that  Turner  was  the  owner  of 
the  bond  and  mortgage;  no  consideration  was  paid  to 
Plainer,  and  the  assignment  was  made  while  he  was  in 
saol.  The  assignment  from  Turner  was  upon  the  sale  to 
him  of  certain  lands  in  the  l\flinisink  Patent,  of  which  Bay 
was  the  owner ;  and  he  was  told,  and  believed,  that  Plainer 
authorized  Turner  to  sell  the  bond  and  mortgage ;  and  when 
Plainer  made  the  assignment,  he  did  not  pretend  that  the 
sale  by  Turner,  to  him,  was  without  authority.  He  heard 
•of  Plainer  being  prose  -.uted  for  forgery,  about  6  months  [  *  21 
before  the  assignment  by  Plainer  to  him. 

Underwood,  in  his  answer,  admitted  the  sale  and  assign- 
ment of  the  bond  and  mortgage,  to  him,  by  Bay,  on  the  27th 
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1814.       ^^  February,  ISIO,  but  said  it  vyas  for  a  fair  and  valuable* 

v«.^-x^^*^  •  consideration.     Ho  said  that  he  had  no  knowledge  to  induce 

Rumpus       a  belief  that  the  deed  to  Plainer  was  forged ;  that  the  pos- 

Platner.     session  of  the  plaintiffs  and  others  had  been  held  for  twenty 

years,  and  were  now  held  under  that  deed,  or  the  title  of 

Plainer;   that  he  was  induced  to  purchase  the  bond  and 

mortgage,  from  the  advice  of  counsel  that  Thunnan^s  claim 

was  groundless. 

Elijah  Snow,  a  witness,  deposed,  that,  in  1793,  he  was 
at  the  house  of  Plainer,  and  told  him  that  the  occupants  on 
the  Freemason^ s  patent  wished  to  discover  the  owners. 
Plainer  said  he  did  not  know  that  he  ever  had  any  concern 
with  the  lands  in  that  patent,  but  would  endeavor  to  find 
out  the  owner.  Afterwards,  in  the  same  year,  the  witness 
again  saw  Plainer,  wiio  said  he  knew  all  about  it,  and  pro- 
duced ISTDongaWs  deed.  The  witness  informed  the  plain- 
tiffs, and  other  settlers,  of  these  circumstances,  and  the 
plaintiffs  went  and  purchased  of  Plainer,  That  Plainer 
told  him,  about  10  years  ago,  that  JBay  had  got  the  bond 
and  mortgage  without  his  consent,  and  without  consideration. 
The  witness  saw  Bay,  14  or  15  years  before,  in  Herkimer 
county,  when  he  said  that  he  had  come  up  to  get  the  bond 
and  mortgage  exchanged,  and,  for  that  purpose,  would  give 
a  longer  time  of  payment.  The  witness  suggested  to  him  a 
suspicion  that  the  deed  to  Plainer  was  forged,  having  heard 
that  Plainer  was  lately  convicted  of  forgery,  and  Bay 
answered,  that  it  looked  rather  suspicious.  Bay  told  the 
plaintiffs,  that  he  had  got  the  bond  and  mortgage  for  a  debt 
Plainer  owed  him,  and  offered  them  further  time  of  payment, 
to  change  the  bond  and  mortgage.  About  that  time  he 
[  »  >  5  ]  communicated  to  the  defendant,  Underwood,  all  *the  sus- 
picious circumstances  above  mentioned,  relative  to  Platner^s 
deed. 

Another  witness  stated,  that  he  heard  Plainer,  in  1796, 
or  1797,  tell  /.  Bumpus,  one  of  the  plaintiffs,  that  the  title 
from  MDougall  was  good ;  and  that,  in  1798,  or  1799, 
Bay  said  the  same  to  the  plaintiffs,  and  that  he  had  pur- 
chased the  bond  and  mortgage  of  Plainer  for  a  valuable 
consideration,  and  applied  to  the  plaintiffs  to  change  them. 

It  was  proved,  also,  that  Plainer  had  declared,  within 
3  or  4  years,  that  his  title  from  RrUougallwRs  good,  and 
that  Bay  had  got  the  bond  and  mortgage  from  him,  when 
in  trouble,  for  nothing;  that  Bay,  at  that  time,  said  he 
had  sold  his  bond  and  mortgage  to  Underwood,  at  a  discount, 
to  be  collected  at  his  own  risk. 

It  was  further  proved,  that  in  1803,  ejectment  suits  were 

brought    by    Thurman  against  the  plaintiffs,  and  that   the 

i^-  counsel  informed  them  that  the  deed  to  Plainer  was  a  forgery, 
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ind  advised  them  not  to.  produce  it.     After  one  trial,  in        1814. 
vrhich  the  defendants  succeeded,  on  the  ground  of  a  pre- 
sumption of  payment,  a  compromise  took  place. 

On  the  part  of  the  defendants,  it  was  proved,  that  the 
plaintiffs  had  lived  on  the  premises  for  more  than  20  years, 
and  the  witness  always  understood  that  they  held  posses- 
sion under  Plainer^ s  title;  that  no  other  title  was  ever 
mentioned,  except  that  and  Thurman's,  who  failed  in  his 
ejectment,  in  1803. 

fFUliam  Bay  testified,  that  the  bond  and  mortgage  were 
taken  by  his  father,  ^one  of  the  defendants,)  on  a  contract 
for  the  exchange  of  lands  with  Turner ;  his  father  letting 
l\imer  have  lands  in  the  D(Bnisink  patent  for  land  in 
Esperanza. 
The    plaintiffs    exhibited    a  deed   from    MDowall    to 

PTeatherwax,  in  1771,  and  the  mortgage  from   fVeatkerwaXy 

ia  1773. 

Ooldy  for  the  plaintiffs. 

*KirTcland,  contra.  [  *  217  ] 

The  Chancellor.  I  have  not  been  able  to  discover 
i^wrm^y  principle  arising  out  of  the  facts,  in  this  case,  that  will 
^KMable  me  to  set  aside  the  bond  and  mortgage  given  by  the 
I>l ^intifis  to  the  defendant.  Bay.  The  ground  taken  in  support  ^ 
<^**  the  bill,  is  the  failure  of  consideration  :  1.  Because  the 
^i'^le,  derived  from  Plainer y  was  founded  on  a  forged  deed 
fr^^m  li£Dougall  to  Plainer :  2.  If  not,  yet  that  there  was  a 
F^*"ior  conveyance  from  MDougall  to  Wcathcrwax, 

1.  The  allegation  of  forgery  is  not  proved,  and,  probably, 

'^^Mld  never  have  been  made,  if  Plainer  had  not  been  con- 

^*^ted  of  some  other  forgery,  in  1799,  and  which  was  seve- 

"^^J  years  after  he  had  sold  to  the  plaintiffs.     But  we  are  not 

^^^thorized  to  declare  the  deed  a  forgery,  on  mere  suspicion, 

•^^ir  because  Plainer  was  convicted  of  forgery,  in  another 

^^«e,  totally  unconnected  with  this.     The  deed  appears  to 

f^^ve  been  proved  before  a  master,  by  a  subscribing  witness, 

*^  1797,  or  two  years  before  the  plaintiffs  contracted  with 

■^^4iy.     They  purchased  with  knowledge  of  several  circum- 

^^^nces,  now  put  forward  as  grounds  of  suspicion  ;  for  those 

^i^cumstances  were  known  to  Elijah  Snow,  in  1793,  and  by 

'^itn  told  to  the  plaintiffs,  before  they  took  their  deed  of  F/at- 

•*«r,  in  December^  1794.     When  the  bond  and  mortgage, 

^■^iginally  given  to  Plainer^  were  given  up  and  cancelled,  in 

y  "^Sq,  and  a  new  bond  and  mortgage  (being  the  same  now 

**fc  question^  executed  to  Bay,  he  appears  to  have  been  the 

^•^nee  or  the  original  bond  and  mortgage,  without  the 
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]QI4        knowledge  of  any  fact  to  impeach  them,  and  to  nave  pur- 
s,^->^,,-^,y  chased  them  for  a  valuable  consideration.     There  is  no  such 
BiJMPus       know  ledge  brought  home  to  him  by  any  proof  in  the  case. 
Platmer.     ^^'  s'l^g^'s*  i"  his  answer,  that  he  purchased  the  bond  and 
mortgage,  bona  fide,  and  for  a  valuable  consideration  ;  and 
his  averment  must  be  taken  for  truth,  until  it  is  duly  dis^ 
proved.     The  consideration  is  suj^ported  by  the  deposition 
1*218]       of  William  Bay,  and  the  fact  is  not  contradicted.     *The 
bond  and  mortgage  were  renewed  upnn  his  giving  further 
time  of  payment,  and  there  does  not  appear  to  have  been 
any  undue  practice  in  procuring  them.     If  the  assignment 
from  riatncr,  or  his  agent,  was  unduly  procured, it  is  a  ques- 
tion to  be  settled  between   Plainer  and  Bai/,  in  the  present 
suit,  not  between  Bay  and  the  plaintiffs. 

2.  The  failure  of  consideration,  because  MDougaJl  had 
no  title  when  he  conveyed  to  Plainer,  does  not  appear  to  be 
sufficiently  ascertained.     It  is  said  to  be  very  difficult  to  ex- 
tract from  the  books,  what  the  rule  of  equity  is  upon  this 
point  of  failure  of  consideration,  after  the  agreement  is  exe- 
cuted ;  (1  Fonb,  363.)  but,  I  apprehend,  it  may  be  safely 
said,  that  there  is  no  case  of  relief  on  this  ground,  when 
possession  has  passed  and  continued,  without  any  eviction  at 
law,  under  a  paramount   title.     Plainer   conveyed    to   the    i 
plaintiffs,  with  a  covenant  of  warranty,  and  he  is  bound  to  ^ 
defend  their  title  at  law  ;  and  Jion  constat,  that  he  is  not  able  ^ 
and  willing  to  do  it.     There  was  a  case  under  Lord  Notting — 
ham,  (2  Cli.  Cas.  19.  Anon  J)  in  which  the   purchaser  was^ 
relieved  from  the  payment  of  the  purchase  money ;  but  he^ 
had  already  lost  the  land,  by  eviction,  under  a  better  title..  ^ 
If  the  title  fails,  in  this  case,  the  plaint irl's  can  resort  to  the-3 
covenants  in  their  deeds  for  their  indemnity.     I  consider  aiK-3 
eviction  at  law  an  indispensable  part  vf  the  plaintiffs'  clain:rr3 
to  relief  here,  on  the  mere  ground  of  failure  of  consideration,    i 
The  proof  is,  that  they  have  been  in  possession  of  the  landm 
ever  since  the  purchase  from  Plainer,  (and  which  was  neaK^- 
twenty  years  ago,)  under  that  title,  and  no  othrr.     It  woulcig 
appear,  indeed,  from  exhibits  in  the  cause,  that  DTDougair^ 
under  whom  Plainer  claimed,  had  previously  sold  to  on^v 
Weaiherwax,  whose  estate  was  afterwards  forfeited  to  th^* 
people  of  this  state.     That  may  be  the  better  title,  but  i' 
cannot  be  tried  here  upon  this  bill.     The  people  are  no  partes 
to  this  suit,  and  the  presumption  is  ripening  fast  against  tha 
,(  *  219  ]       title,  from  the  lapse  of  time  since  it  accrued,  *which  wa    - 
during  the  revolutionaVy  war.     It  is  impossible   for  me  t^* 
know  what  legal,  or  what  valid,  defence  may  be  set  u^M 
against  it.     Perhaps  there  may  be  none,  but  the  presei^^ 
application  is  clearly  premature;  and  it  would  be  withoi^^ 
precedent,  and  dangerous  in  principle,  to  arrest  and  bar  tfa^* 
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recovery  of  the  debt,  while  the  purchaser  is  still  in  posses-        1814. 
Bion  under  the  purchase  de<?d,  and  there  has  been  no  evic-  v^.^^n/-^^ 
lion  at  law.  Bumpus 

There  is  another,  and  a  very  strong  ingredient,  in  this  platheb 
case,  that  forbids  relief.  I  allude  to  the  fact,  that  several 
years  after  the  purchase  from  Flatner,  and  enjoyment  of  the 
land,  the  plaintiffs  took  up  the  original  bond  and  mortgage, 
and  gave  new  ones  to  Bay,  the  assignee,  in  consideration  of 
forbearance.  He  stands  in  the  light  of  an  assignee  for  a 
valuable  consideration,  without  notice  of  any  fraud,  or  want 
of  consideration,  in  the  original  creation  of  the  debt.  He 
ha>,  therefore,  strong  claims  against  the  interference  of  the 
Court  against  him.  Such  purchasers  are  especially  protect- 
ed in  their  subsequent  contracts.  Thus,  where  A.  gave  a 
usurious  note  to  i^.,  who  sold  it  to  C  for  a  valuable  consid- 
eration, without  notice  of  the  usury,  and  A.  took  up  the 
notL^,  and  gave  a  bond  to  C  for  the  amount,  it  was  held 
gofid.  The  substituted  security  was  not  liable  to  the  charge 
of  usury,  which  vitiated  the  original  security.  (  Cuthbert  v. 
HaUy^  8  Tenn,  Rep,  390.)  On  the  same  principle,  a  pur- 
chaser, without  notice  from  a  fraudulent  purchaser,  is  not 
aflected  by  the  fraud.  {Jackson  v.  Henry ,  10  Johns.  Rep, 
183.)  The  maxim,  in  these  cases,  is,  in  jure  non  retnota 
causa,  sed  proxima  spectatur, 

I  have  considered  this  case,  all  along,  as  if  Bay  was  still 
owner  of  the  bond  and  mortgage,  and  have  not  deemed  it 
material  to  examine,  as  to  any  notice  with  which  Underwood^ 
the  present  holder  of  the  securities,  might  be  charged.  It 
is  a  ivell-settled  rule  of  this  Court,  that  a  man  who  is  a  pur- 
chaser, with  notice  himself,  from  a  person  who  bought  with- 
out notice,  may  protect  himself  under  the  first  purchaser. 
*The  reason  is,  to  prevent  a  stagnation  of  property,  and  [  *  220  ] 
because  the  first  purchaser,  being  entitled  to  hold  and  enjoy, 
must  be  equally  entitled  to  sell.  {Lowther  v.  Carleton^ 
Cases  temp.  Talbot,  187.  2  .itk.  139.  242.  Harrison 
T.  Forth,  Free,  in  Ch.  51.  Brandlyn  v.  Ord,  1  Atk.  571. 
Mertins  ▼.  Jolliffe^  Amb.  313.  Sweet  v.  Southcote,  2 
Bro.  66.) 

I  am,  accordingly,  of  opinion,  that  the  bill,  as  to  all  the 
defendants,  must  be  dismissed,  with  costs. 

Bill  dismissed. 
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Roosevelt  and  others  against  Thurman 
Thurman  against  Roosevelt  and  others. 

Where  a  caune  is  referred,  by  con^eDt  of  parties,  under  an  order  of 
Court,  and  the  referees,  who  were  two  lawyers  and  a  merebant,  were 
to  decide  all  questionii  in  dispute  l)etweeD  the  parties,  aa  well  mauers 
of  law  as  of  fact;  and  a  questiuu  of  law,  as  to  a  will,  put  iu  issue  by 
the  pleadings,  and  discussed  before  the  referees,  was  decided  by  them ; 
it  teems  this  Court  will  not  interfere  with  the  award,  unless  a  gross 
and  palpalile  mistake  is  shown. 

The  worcU  of  a  will  are  to  be  construed  according  to  their  natural  sense,  ^ 
unless  some  obvious  inconvenience  or  incongruity  would  arise  ffom  m 
such  construction. 

7%  by  his  last  will,  after  giving  to  his  nephews,  /t,  JVt,  51,  &&,  each  ^ 
1,000  pounds,  as  they  came  of  age,  devised  two  bouses  and  lots^-' 
**  with  every  right  agreeaUe  to  the  deeds  of  the  same,"  to  iL,  to  f 
delivered  to  him  as  soon  as  he  came  to  the  age  of  21  years ;  and  if  1 
died  "  before  he  came  to  age  and  without  male  issue,"  he  devised  tlie 
same  to  At,  **to  be  delivered  to  him  ns  soon  as  he  comes  to  tlie  age  of 
21  years."  **  The  first  (lossessor,  as  soon  as  his  first  male  child  ahaf  _ 
come  to  the  ace  of  21  years,  it  is  my  will  that  the  right  of  the  saic=^.«d 
houses  l)e  to  him,  his  heirs  and  assigns,  forever;  but  not  to  be  diu  w  -^  »a- 
posed  of  before  his  eldest  son  comes  to  age  ;"  whoever  gets  the  bniiwiff^*  ^ii 
to  have  no  claim  to  the  1,000  pounds,  before  left  him,  but  his  shar^"^  -rt 
to  be  equally  divided  with  the  other  legatees,  /t  arrived  at  the  ngi  ^JP* 
of  21  years,  but  had  no  issue. 
[  *  221  ]  *lt  was  held  that,  by  the  words  ^  dying  without  male  issue,"  i2.  took  as:  .^^^^ 
estate  tail,  by  the  English  hiw,  or  an  estate  in  fee  under  our  statute  ^^^  -^ 
that  the  fee  vested  in  iL,  on  his  attaining  the  age  of  21  years  or  bavin.  ^c^n{ 
male  issue,  either  event  being  sufficient  for  that  purpose. 

That  the  clause,  that  the  first  tidier  was  not  to  disf>ose  of  the  estate  befbr-iv^c^re 
his  eldest  son  came  of  age,  did  not  engraA  an  executory  devise  on  timrM^-^^ 
preceding  fee,  but  was  intended  by  the  testator  as  a  temporary  ri^m  -■'©- 
strictiou  on  the  power  of  alienation,  and  being  repugnant  to  tfarrC  =he 
nature  of  the  estate,  was  void. 

October  3d.         THE    plaintifTs,  Nicholas  Roosevelt,  and  Elizabeth  GiTlm  il' 
Christ,  wife  of  Robert   Gilchrist,  and   the  defendant,   Thu.    ^  ^r- 
man,  are  the  nephews  and  niece  of  John  Thurman,  deceases   ^^, 
and  his  only  surviving  devisees  and  heirs  at  law ;  and  th:^Hie 
defendant  is  the  only  surviving  executor  of  the  last  will  aL— .aud 
testament  of  John  Thurman,  who  died  in  1609.     His  will  w         as 
dated  in  1769. 

These  were  original  and  cross  suits.  The  bill,  in  tl  Jie 
first  cause,  was  filed  against  the  executor  for  an  account  as 
to  his  administration  of  the  estate;  to  settle  some  questio^vpns 
of  law  arising  on  the  vtill  ;  and  to  obtain  a  discovery  as  to 
the  title  deeds,  and  the  estate  of  which  the  testator  d^Med 


The  cross  bill  was  to  obtain  a  discovery,  iSrom  the 

fendants,  of  the  state  of  their  accounts  with  the  testat or ; 
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^ifid  for  a  settlement  thereof,  which  it  appeared  had  been        1314. 
^^ecomplished. 

By  his  will,  the  testator  devised  as  follows :  *'  I  give  to 
^ach  of  my  brothers'  and  sisters'  children,  JoAn,  Ralphs 
£^ucretia  and  Elizabeth;  to  my  sister  Elizabeth^  her  chil- 
«iren,  Nicholas  and  Elizabeth:  to  my  sister  Letty,  her  son, 
sSamuel;  to  each  of  those  children  above  namcKl,  as  they 
ooroe  of  age,  1,000  pounds;  but  should  my  estate,  exclu- 
sive of  the  fast  estate  hereinafter  named,  not  be  sufficient 
to  pay  those  legacies,  they  are  to  receive  an  equal  portion 
of  whatever  their  share  shall  be,  share  and  share  alike; 
should  any  of  them  die  before  they  come  of  age,  that  share 
is  to  be  equally  divided  among  the  survivors.  I  give  the 
*cornor  house  I  now  live  in,  to  my  brother  Francis's  son,  my  [  *  222  J 
nephew  Ricuaroson;  also,  the  house  next  door,  where  Jo- 
M^ph  Cox  now  Uves,  together  with  the  ground,  and  every 
either  bu.lding  on  the  said  corner  lot,  and  the  lot  next  it, 
adjoining  Mr.  J)unscomb'Sj  whereon  the  house  stands  where- 
i  n  Mr.  Cox  lives,  with  every  right,  agreeable  to  the  deeds 
of  the  same,  to  be  given  him  as  soon  as  he  comes  to  the  age 
C3f  :21  years;  but  should  Richardson  die  before  he  comes 
^o  age,  and  without  male  issue,  I  give,  as  before  described, 
Xhe  two  lots  and  buildings  to  my  brother  Ralph,  his  son, 
Jia/phf  my  nephew,  to  be  delivered  to  him  as  soon  as  he 
cromes  to  the  age  of  21  years.  If  both  die  before  they  come 
"^x^  age,  and  without  male  issue,  I  give,  it  to  my  nephew, 
John,  RalpVs  son.  If  all  die  before  age,  and  without  male 
issue,  I  give  it,  as  before  described,  to  my  sister's  son, 
^icholoB  Roosevelt^  to  be  delivered  to  him  as  soon  as  he 
^^omes  to  the  age  of  21  years.  The  first  possessor,  as  soon 
^s  his  first  male  child  shall  come  to  the  age  of  21  years,  it 
Is  my  will  that  the  right  of  the  said  houses  be  to  him,  his 
ftieirs  and  assigns,  forever,  but  not  to  be  disposed  of  by  him 
before  his  eldest  son  comes  of  age."  ''  Whoever  get^  the 
liouses,  to  have  no  claim  to  the  thousand  pounds  before  left 
liim,  but  his  share  to  be  equally  divided  among  the  surviving 
c^hildren  before  mentioned.  The  residue  and  remainder  of 
mny  estate,  whether  real  or  personal,  to  be  equally  divided 
iBUBOOg  my  broU^rs'  and  sisters'  children,  to  be  paid  them 
^a  they  come  of  age." 

Richardson  and  John  both  died  in  the  lifetime  of  the 
testator.  Ralph,  the  next  devisee  over,  entered,  and  took 
(XHHiession,  on  the  death  of  the  testator  ;  he  is  advanced  in 
3rear8,  and  has  had  no  male  issue.    • 

Thurtnan,  in  his  bill,  among  other  things,  charged  that  he 
^ras  the  person  described  in  the  will  of  the  testator,  as 
JRalpkj  hia  nephew,  son  of  his  brother  Ralph  ;  and  that,  by 
%lie  death  of  Richardson,  and  by  virtue  of  the  said  will,  &c. 
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1814.       ^®  ^^'^^  entitled  to  an  estate  of  inheritance  in  fee  simple,  ab 

v.^^^/-«^^  solute,  of  and  in  the  two  houses  in  the  said  will  mentioned. 

Roosevelt         *The  causes  Were  referred,  under  an  order  of  this  Coyrt; 

TuuKMAif      ^^^^  ^"  ^^^  '^'^  o(  January  last,  the  referees  made  a  report, 

I  *  22<3  1        ^^  P^^^  ^^  which  exceptions  were  taken  by  the  plaintiffs  in 

*  ■*        the  first  suit  : 

1st.  That  the  referees,  although  the  question  could  not 
fairly  arise  until  the  death  of  Ralph  Thurman,  the  defend- 
ant, without  male  issue,  who  should  attain  the  age  of  twenty- 
one  years,  have  decided  that  he  took  an  absolute  estate,  in 
fee,  in  the  premises ;  and  that,  if  that  question  could  arise, 
it  was  decided,  by  the  referees,  incorrectly. 

The  2d,  3d,  and  4th  exceptions  were,  that  the  referees 
make  no  award  respecting  sundry  debts  due  to  the  testator, 
and  divers  bank  shares  and  cattle  which  belonged  to  the  tes- 
tator, and  are  enumerated  in  the  schedule  annexed  to  the  an- 
swer of  the  defendant  to  the  original  bill,  and  which  matters, 
it  was  contended,  were  submitted  to  the  referees  Jot  their 
determination,  under  the  order  of  reference. 

The  last  exception  was,  that  the  referees  had  made  no 
award  as  to  the  disposal  of  any  personal  property  of  the  tes- 
tator, not  enumerated  in  the  schedules  annexed  to  the  an- 
swer, which  might,  after  filing  the  answer,  come  to  the  knowl- 
edge of  the  executor  ;  whereas  they  ought  to  have  awarded 
and  directed  that  the  same  should  be  duly  collected,  and 
from  time  to  time  accounted  for,  by  the  executor,  according 
to  the  will  of  the  testator. 

Harison  and  Robinson^  in  support  of  the  exceptions. 

RiggSy  contra. 

For  the  plaintiffs,  it  was  contended,  that  the  intention  of  "^^ 
the  testator  was  to  govern  in  the  construction  of  the  will,  and  Mr 
that,  to  discover  that  intention,  the  whole  will  must  be  taken  mh 
together.  (2  BL  Com.  381.  n.  13.  1  Vesey,  169.  1  M. 
Veseyjun.  268.  270.     2  Veseyjun.  106.) 

'  •  224  ]  •That  if  the  will  had  stopped  at  the  words  "  if  he  die  be-  — '■ 
fore  he  come  of  age,  and  without  male  issue,''  it  must  be  ^^ 
admitted  that  Ralph  would  take  an  estate  tail  under  the  ^s^ 
English  law,  or  an  estate  in  fee  under  our  statute ;  but  .^^  l 
this  was  restricted  by  the  subsequent  clause,  limiting  the  -^sme 
estate  on  condition  that  his  first  son  comes  of  age.  This  ^a  '8 
clause  manifestly  showed,  that  the  testator  intended  that  the  ^^e 
estate  should  go  over  to  his  nephew,  Nicholas  Roosevelt^  ^  '^l^ 
unless  Ralph  had  a  son  who  arrived  at  full  age.  {Cro.ERz  *==? 
525.  Talhofs  Cas.  44.  1  Bra,  147.)  This  restriction  is.^  A 
not  to  be  rejected  as  repugnant  to  the  will,  for  it  is  perfect -^■- 
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ly  consistent  with  it ;  and  it  was  intended  for  the  benefit  of       ISM. 
RooMtvelt,     To  support  this  intention  of  the  testator,  the  v^^-n.^'-^^^ 
Word  "  and "  is  lo  be  read  or.     (Talbot's   Cas.  44.     3  Atk,    Roosjcvelt. 
283.     4   Vesey,  311.  227.     3   Vesey,  103.      8   Finer,  181.     thurmam 
pi.   7.   182,  pi.  11,  12.   15,  16.     186,  pi.  51.     1  P.  Wim. 
54.  n.  1.)     If  the  word  *'  and  "  is  not  construed  disjunctive- 
ly, the  intention  of  the  testator,  that  the  first  taker  should 
arrive  at  the  age  of  21  years,  without  regard  to  his  issue, 
and  the  provisions  of  the  will,  would  be  defeated. 

For  the  defendant,  it  was  insisted,  that,  as  the  question 
now  raised  was  put  at  issue  by  the  pleadings,  and  was  left 
to  the  decision  of  the  referees,  by  the  order  of  reference  en- 
tered by  the  con:^ent  of  tiie  parties,  it  was  now  too  late  to 
object  that  the  decision  of  the  question  was  premature,  after 
it  had  been  argued  and  discussed  before  the  referees. 

That  all  the  other  exceptions  are  not  founded  on  any  thing 

now  before  the  Court,  aud  no  objections  on  those  points  were 

made  before  the  ri^ferees  ;  and  it  was,  therefore,  too  late  and 

irregular  to  raise  them  here.     The  defendant,  however,  was 

willing  that  all  assets  that  should  come  into  the  defendant's 

/lands,  subsequently  to  his  answer,  should  be  duly  accounted 

for  in  the  course  of  administration  ;  and  the  counsel  for  the 

plaintiffs  expressed  themselves  satisfied  that  a  saving  to  that 

efiect  should  be  inserted  in  the  decree. 

♦Ab  to  the  construction  of  the  will,  it  is  said,  that  Ralph  [  *  225  J 
Was  to  have  an  e^^tJte  in  fee,  if  he  attained  the  age  of  21 
years,  or  had  male  issue  ;  and  that,  if  he  had  such  issue,  he 
Oould  not  sell  until  his  son  was  of  age.  A  legacy  of  1,000 
|:>ounds  is  devised  to  him,  and  is  not  that  to  be  disposed  of 
tantil  after  his  death?  It  is  admitted  that  he  had  a  lift  es- 
tate ;  is  he,  then,  to  lose  the  legacy,  and  get  only  a  life  es- 
tate ?  Roosevelt  is  to  have  half  of  that  legacy,  and  yet 
claims  the  fee  after  his  death.  Such  was  not  the  intention 
of  the  testator.  He  meant,  undoubtedly,  that  the  whole  of 
liis  estate  shouM  be  settled  when  the  devisees  came  of  age. 
The  word  "and"  is  not  to  be  read  or,  to  carry  the  estate 
over ;  the  words  create  an  estate  in  fee,  or  an  estate  in  tail, 
in  Ralph.  An  estate  tail  arises  by  implication,  where  the 
devise  over  is  to  the  blood  of  the  devisor,  not  where  it  is  to 
«  stranger.  (Talbot's  Cases,  1.  2  Fern.  324.  766.  8  Fin. 
JD€9ise.  1  P.  Winu  605.  Resoh  4.  1  Atk.  432.  2  Fesey, 
343.  247, 248.  Amhl.  355.  358.  385.  4  Term  Rep.  82.  5 
Term  Rep.  335.)  The  Court  will  carry  a  general  intent 
into  effect,  though  it  may  defeat  a  particular  intent.  (White 
hrtad  V.  St.  John,  10  Fes.  152—154.) 

The  restriction  in  the  latter  clause  is  repugnant  to  the  es 
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%    1814.       ^^^>  befcre  given  in  the  former  parts  of  the  will,  and  a  re- 
straint upon  alienation,  and  ought  to  be  rejected  as  void. 


The  Chancellor.  The  last  exception  taken  to  the  re- 
port was  disposed  of  by  arrangement  between  the  counsel. 
It  was  agreed,  on  the  part  of  the  defendant,  TAu/iRem,  that 
the  decree  should  contain  a  provision,  that  the  assets  which 
might  sub^equently  come  to  the  hands  of  the  defendant,  as 
executor,  should  be  duly  accounted  for  in  the  course  of  ad- 
ministration, and  this  was  all  the  security  required  on  the 
partot  the  plaintitTs.  As  to  the  2d,  3d,  and  4th  exceptions, 
they  relate  to  some  small  matters  of  account  said  to  have 
been  omitted  by  the  referees ;  and  there  is  nothing  before 
f  *  226  ]  *the  Court  to  enable  me  to  judge  of  the  truth  and  force  of 
these  exceptions.  The  objection  to  any  such  alleged  omis- 
sions, ought  to  have  been  made  to  the  referees  un  the  making 
up  of  their  report.  There  remams  for  consideration  the 
first,  and  which  was  the  only  material  exception  taken. 

This  exception  is,  that  the  referees  have  determined  that 
the  defendant,  Thurman,  is  entitled  to  an  ei^tate  in  fee  in  the 
two  houses  and  lots  mentioned  in  the  report,  whereas,  they 
were  not  called  on  to  decide  this  point,  and,  if  they  were, 
they  ought  to  have  decided  it  differently. 

It  was  suggested  upon  the  argument,  and,  I  think,  not  de- 
nied, that  this  point  of  law  was  raised,  and  discussed  on  both 
sides,  before  the  referees.     If  this  be  so,  it  is  now  too  late 
for  the  plaintiff  to  object  to  the  jurisdiction  of  the  referees 
over  the  question ;  and  it  appears  to  have  been  a  point  put 
in  issue  by  the  pleadings,  and  proper  for  the  consideration  of 
the  referees  under  the  submission.     By  the  original  bill,  the 
defendant,  T/iurman,  was  called  on,  as  executor,  to  account, 
among  other  things,  for  the  rents  and  profits  of  the  real  es- 
tate whereof  his  testator  died  seised  ;  and,  by  the  answer,  he 
sets  up  an  absolute  title  in  himself  in  fee,  under  the  will.-  - 
to  the  two  lots  which  are  the  subject  of  discussion,  and  de- 
nies that  he  is  accountable  for  the  rents  and  profits  of  them. 
The  reference  was  made,  by  consent,  t6  one  merchant  and 
two  gentlemen  of  the  bar,  with  directions  to  state  an  account, 
and  to  decide  on  all  questions  in  dispute  between  the  par-       - 
ties,  "as  well  matters  of  law  as  of  fact."     I  have  no  doubt,       ^ 
therefore,  that  the  (juestion  of  law,  on  the  title  of  Thnrmanio     <■ 
the  two  houses  and  lots  in  New-  York,  was  in  issue,  and  prop-     — 
erly  embraced  by  the  submission. 

After  the  parties  have  chosen  to  submit  a  point  of  law  "^ 
to  gentlemen  of  the  profession,  it  may  be  doubted  whether"*^ 
liie  Court  ought  to  permit  the  discussion  to  be  renewed  here,^  -^ 
without  showing  a  case  of  gross  and  palpable  mistake,  fn^^^ 
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this  case,  however,  a  reservation  appears  in  the  rule  of  sub-  1814. 
mission,  by  which  the  report  was  declared  to  be  hable  to 
^exceptions  by  either  party,  as  a  master's  report  would  be. 
This  reservation  may  have  been  intended  to  be  confined  to  that 
part  of  the  submission  which  was  the  ordinary  subject  of  refer-  r  *  227  1 
ence  to  a  master,  and  this  is,  perhaps,  the  better  construc- 
tion of  the  rule.  But  I  do  not  wish  to  construe  the  rule 
rigorously,  in  this  case,  nor  to  deprive  the  parties  of  a  resort 
to  the  opinion  of  the  Court  on  the  question  of  law  arising 
up'in  the  will :  and  I  shall  only  observe,  that  after  such  a 
referaaie  m  the  om  before  Ui,  the  obJ3Ction  should  be  sup- 
ported upon  pretty  clear  and  solid  grounds. 

As    Richardsjity  the   first  devisee,  and    John,  a  devisee 

named  subsequent  to  the  defendant,  died  in  the  lifetime  of 

the  testator,  their  names  may  be  considered  as  struck  out  of 

the  will.     The  devise  then  is  of  the  two  houses  and  lots, 

**  with  every  rii^ht  agreeable  to  the  deeds  of  the  same,  to  be 

delivered  to  the  defendant  as  soon  as  he  comes  10  the  age  of 

^J  years;  an:l  if  he  dies  before  he  comes  to  age,  and  without 

rna/e  issue,'^  then   the  devise  over  was  to  his  nephew,  the 

plaintiff,  Roosevelt. 

If  the  will  had  stopped  here,  it  seems  to  be  conceded  that 
the  defendant  would  have  taken  an  estate  in  fee,  or  an  estate 
tjuly  under  the  English  law,  which  by  our  statute  is  now 
turned  into  an  estate  in  fee. 

The  construction  is  plausible,  that  by  the  devise  of  the 
lots,  "  with  every  right"  belonging  thereto,  under  the  deeds, 
the  whole  interest  of  the  testator  therein  passed.  He  gives 
the  houses  with  the  ground,  and  every  other  building,  and 
^very  right,  agreeable  to  the  deeds.  The  words  are  not  free 
from  ambiguity ;  if  he  meant  by  them  only  a  description  of 
liis  estate,  anrl  not  of  his  entire  interest  therein,  yet  the  Um- 
ifation  of ''dying  without  male  issue"  made  it  an  estate  tail. 
rrhis  construction  of  those  words  appears  to  be  well  settled. 
tVhitingv.  Wilkins,  1  Bulst.^\9.  8  Finer, 211.  pi.  11.  4th 
Jtesoluiion,  in  1  P.  Wms,  605.  2  Bro.  558.  578.  Doe  v. 
^^ppliuy  4  7'erm  Rep,  82.  Denn  v.  Slater^  5  Term  Rep, 
d3o.  Stanley  v.  Leonard,  Amb.  355.)  The  fee  *vested  on  [  ♦  -228  ] 
1^19  attaining  the  age  of  21,  or  having  male  issue.  Either 
^vent  was  sufficient;  for  the  word  and,  in  the  devise,  is 
^ot  here  to  be  read  or^  but  is  to  be  taken  in  its  natural  and 
grammatical  sense.  The  case  of  Doe  v.  Jessffp,  ( 1 2  East, 
S538.^  is  to  this  very  point;  and  it  was  there  held,  that  the 
'^ords  in  a  will  are  to  be  construed  according  to  their  natural 
^enae,  unless  some  obvious  inconvenience,  or  incongruity, 
^^^ould  result  from  so  construing  them.  Why  should  we, 
^&s  Lord  Ellenborough  observed,  read  or  for  an.7,  and  give  the 
estate  over,  upon  the  happening  of  one  only  of  the  events, 
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1814.        when    no   inconvenience   would   ensue    by  construing   the 

N^^^v-*^^  word  in  its  natural  sense.     In  the  case  relerred  to,  tlie  de- 

HuosKVELT    vise  was  to  a  natural  son;  ''and  if  he  die  before  21,  and 

rHUKMAir.     without  issue/'  then  to  the  testator's  father  and  the  mother  of 

the  son;  and,  on  a  different  construction,  if  the  son  had 

happened  to  die  before  21,  leaving  issue,  that  issue  could  not 

have  taken.     So  here,  if  Thurman  had  died  under  age,  and 

had  left  issuo,  the  rc:iding  the  word  and  as  or,  would  have 

disinherited  that  issue  as  to  the  devise,  and  this  could  hardly 

have  been  the  testator's  meaning.     To  prevent  such  a  result, 

the  Courts  have  frequently  reversed  the  rule  by  turning  or 

into  ami  (2  res.  249.^ 

But  the  principal  difhculty  has  arisen  from  the  subsequent 
part  of  the  will,  in  which  it  is  declared  that ''  the  first  pos- 
sessor, as  soon  as  his  first  male  child  should  come  of  age,  it 
is  my  will  that  the  right  of  the  said  houses  be  to  him,  his 
heirs  and  assigns,  but  not  to  be  disposed  of  by  him  before 
his  eldest  son  conies  of  age."     It  is  contended,  on  the  part 
of  the  plaintiffs,  that  here  is  an  executory  devise  engrafted 
on  the  preceding  fee  ;  and,  on  the  part  of  the  defendant,  that 
it  is  only  a  temporary  restriction   intended  by  the  testator 
upon  the  power  of  alienation,  and  that  the  re^t^iction  is  so  < 
far  void  as  being  repugnant  to  the  nature  of  the  estate. 
It  appears  to  me,  on  an  examination  of  the  will,  that  the 
latter  is  the  sounder  construction.     Tiie  limitation  over, 
[  ♦  229  J       Roosevelt,  is  upon  the  event  of  the  defendant's  dying  ♦under"^  ^  ^ 
age,  and   without   male    issue.     There  is  no  provision  for^  ^^ 
the  remainder  over,  on  the  event  of  the  first  n^ale    cliild^^^'*'^^ 
dying  undi  r  aoje,  and  the  omission  shows  that  the  teslator^  ^^^^ 
could  not  have  had  in  contemplation  the  case  of  a  limitatior  ' 

over,  except  upon  the  event  of  the  nephew  himself  dying_ 
under  age  and  without  such  issue.     The  will  also  diitK:ts. 
that  "  whoever  gets  the  houses"  shall  have  no  claim  to  th^^-^"^^ 
1,000/.  legacy,  but  his  share  shall  go  to  the  other  relations       ^^-^ 
and,  as  the  defendant  takes  the  houses  upon  either  construe- ^r"»^^ 
tion,  he  loses  his  legacy.     It  is  not  probable,  when  we  recu  «-  -^'' 
to  the  known  value  of  such  a  pecuniary  legacy,  at  so  earl^  #^*^3 
a  period  as  the  date  of  the  will,  that  the  testator  intended  -^r^^^^ 
that  any  est.ite  in  those  two  houses,  short  of  a  fee  .shnul*  W    '^ 
be  a  substitute  for  it.     If  we  compare  the  several  provisiorr"^  >^^ 
in  the  will,  it  seems  to  have  been  the  testator's  general  d^»  M^- 
sign,  that  all  the  legacies  and  grants  should  vest  at  the  a^^^^^^ 
of  21.     Thus,  the  pecuniary  legacies  of  1,000/.  are  to  b^P"    tx^ 
paid  as  the  legatees  respectively  come  of  age,  and  the^e  ve*  — ^rj 
lots  are  to  be  given  to  the  devisee  (and  three  were  named  ^^ 

succession)  when  he  comes  of  age.     So  the  limitation  oT-^i^^'' 
is  to  vest  when  the  plaintiff  is  of  age ;  and  all  the  residue  ^ 

the  estate,  real  and  personal,  is  to  be  divided,  and  paid  ^^ 
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(he  residuary  legatees  at  the  same  period.     The  existence        1814. 

of  an  executory  devise,  in  this  case,  is  not,  then,  in  further-  v.^^^^v'-^^ 

ance  of  the  uniformly  declared  intentions  and  policy  of  the    Rlosevelt 

will      The  idea  of  an  executory  devise  is,  where  the  testa-     »r„.,I*  ,» 

tor  gives  absolutely  to  one,  and,  upon  the  happening  of  an 

event,  g  ves  the  same  estate  to  another.     But  here  is  no  de- 

sii^nation  of  the  person  who  is  to  take,  by  way  of  executory 

dev.se.  If  the  defendant  should  die  without  any  male  child 

being  of  age.     It  is  not  the  plaintiff,  Jloosevilt,  for  the  event 

lia  I  loni^  bifore  happened,  and  must  have  happened,  upon 

which  the  limitation  to  him  was  determined ;  and  he  has,  in 

consideration  thereof,  his  share  (being  here  a  moiety)  of  the 

leuracy,  which  the  defendant  lost  on  taking  the  estate.     In 

short,  the  g^.neral  scope  or  design  of  the  will  was  to  fix  and 

*cIosc  all  the  interests,  as  soon  as  the  objects  of  the  testJiior's       [  *  230  ] 

bounty  came  of  age  ;  and  this  last  strange  and  perplexed 

provision  was  not  intended  in  favor  of  Roosevelt,  (for  it  has 

no  allusion  to  him,)  but  it  seems  to  have  been  meant  as  a 

check  lo  an  improvident  waste,  or  alienation  of  the  estate, 

by  the  defendant,  during  the  early  part  of  his  life ;  and  being 

an    intention  inconsistent  with  the  rules  of  law,  it  must  be 

rejected. 

I  am,  accordingly,  of  opinion,  that  the  exceptions  be  over- 
j'uled,  and  with  costs,  as  to  all,  except  the  last ;  and  that  the 
■"oport  be  confirmed,  with  a  provision  in  the  decree  as  to 
future  assets. 

Decree  accordingly.  («) 

^a)  Vide  Campbell  r.  TtnemJow,  (1  Price's  Exrheq.  Rep.  81.;  where  Uie 
CZ?<:mrt  '^f  Exchequer,  in  Englandy  refaspd  to  interfere  with  the  awj  rd  of  a  bar- 
T^mener  at  law,  to  whom  the  cause  had  been  referred,  both  as  to  la  v  and  fact, 
^Imotigb  the  point  of  law  decided  by  him  wtt,  at  least,  doubtful. 

18- 


!♦  CASES  IN  CHANCERY. 

1814. 

Man>  and  others  against  The  Executors  of  Maun      k  a* 


and  others. 

Parol  evidoncc  is  inadmissible  to  supply  or  contradict,  eidargc  or  vary,  ^^y^im^mH 
the  words  of  u  wil),  or  to  expbiin  the  intention  of  the  testator,  except  ^cf -r^rrc 
there  is  n  lattnt  atnhifcrnty  arising  dehors  tlie  will,  as  to  the  person  or  "^c^  ^ n 
subject  nieuni  to  lie  deM.Tii>ed  ;  or  to  rebut  a  resuUing  trust. 

Where  the  trstutor  bcqueatlied  to  his  wife  all  the  re^  rtsidite  and  n-  ^ar^  S 
maindtr  of  the  mouetjs  bdonging  to  his  estate^  at  the  time  of  his  decease^  «^«i.x>9e 
it  was  held  that  the  word  nioneys  must  l)e  under8t(»od,  in  its  legal  and  i^s  wmm  ^ 
popular  senw,  to  mean  gold  or  silver^  or  the  lawfid  currency  of  the^r^f  "" 
country,  or  hank  notes,  where  they  are  known  and  used  in  the  markec^«»^'v#ii 
as  casli,  or  money  deposited  in  Imuk,  for  safe  keeping;  and  not  too9  J*^^. 
comprehend  promissonf  notis^  bonds  and  mortgages^ or  other  securiliss £  -b^^s  ^  R* 
there  bein^  nothing  in  the  will,  itself,  to  show  that  the  testator  inteudedb'»X^A'^ 
to  use  the  word  in  that  extended  sense. 

THE   plaintiffs,  as  heirs  and  residuary  legatees  of  D(n?ufc>'i^s^*>'^ 
Mann,  deceased,  filed  their  bill  against  the  widow  and  ex— 3K^^ 
ecutors.     Tlie  testator,  by  his   will,  dated  March  9,  1802.S?O^^ 
after  directing  his  debts  to  be  paid,  and  a  legacy  to  his  niece  ^t>^  *^ 
Mary  Conncl,  to  be  paid  out  of  his  personal  estate,  devisecfc*^^ '""•'' 
to  his  wife,  and  to  her  heirs  and  assigns  forever,  in  fee,  cer-*«^!2»^:>    < 
tain  lands  and  real  estate,  therein  described ;  and,  also,  be  ^^^^     « 
qucathed   to  her  all  the   rtst,  n-sidue  and   remainder  of  th^J^^ 
moneys  helongiiiE:  to  his  estate  at  the   time  of  his  dectasn     i>«-^^'^ 
and,  also,  his  negro  slaves,  horses,  stock,  furniture,  &c.,  de-£>^^      • 
daring  that  what  he  gave  to  her  should  be  in  lieu  and  bar  o<r>     "•  ^^' 
her  dower;  and  exonerated  his  brother,  iWiVAac/,  from  thcprf-^ 
payment  of  all  incjneys  which  he  should  owe  to  the  teslaloioJ  ^^  ?/ 
at  the  time  of  the  testator's  decease ;  and  gave  to  his  niere^*^''^^^'*^ 
Mary  Holford,  500  dollars,  to  be  paid   out  of  the  moneys '< ''^  ^' '',^ 
arising  from  the  sale  of  the  residue  of  his  real  estate.     Tii^^l'^^'^ 
testator  also  devised  to  the  children  of  his  brother,  MichncSr^  «^  ^^^ 
and  his  daughter,  Mary,  and  to  the  children  of  his  brothers?''  c*  «  »" 
George  and  Matthias,  and   their  heirs,  &c.,  "a//  the   resm^'^"^     J 
residue  and  remainder  of  his  estates,   real  and  pirsonalj  o<^     -^^      . 
*  232  ]       *the  moneys  arising  from  the  sale  thcretf  equally  to  be  divide-sc*  F-^»  "**' '^ 
between  them,  share  and  share  alike."     And  he  enipowcrci:^'^'  ^^  '  ^'' 
his  executors  to  sell  the  residue  of  his   real  estate,   &c- ^^ -^^2**^* 
and  appointed  his  wife  executrix,  Daniel  D.  Tompkins,  E8Cf> «« ZrMt^an 
Henry  Brevoort,  Es(j.,  and   James  Berian,  executors  of  In      '^^f  l 
will.     The  bill  further  stated,  that  the  testator  was  seised       i^^ci^d  i 
fee  of  divers  other  lands,  beside  those  devised  to  his  wif»2  i  "^^^^^'ifv 
and  died  so  seised,  in  July,  1811,  and  possessed  of  a  corj^'^^::^    coth 
siderable  personal  estate,  over  and  above  the  moneys  beloinr^^^  '^'^'^- 
ing  to  him,  and  beside  the  articles  bequeathed  to  his  wir  -^^^•^^'ilb, 
and  the  money  due  from  his  brother,  Michael ^  y'lz*  hou^^M  ^onds, 
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ges  and  other  securities,  and  outstanding  debts.  That  1814. 
icutors  have  possessed  themselves  of  the  personal  es- 
the  testator,  and  have  taken  the  rents  of  the  real  es- 
(fore  the  sale  thereof,  and  of  the  other  parts  of  the 
ate  not  sold.  The  plaintiffs  prayed  f^r  a  discovery 
xount  of  the  personal  estate,  and  of  the  rents  and 
of  the  real  estate,  and  particularly  of  the  outstanding 
lue  to  the  testator  at  the  time  of  his  decease, 
defendants,  in  their  answer,  admitted  the  fact  stated 
bill,  and  made  the  discovery  called  for.  They  stated 
ey  had  sold  all  the  real  estate,  except  the  land  ^pe- 
f  devised,  and  had  divided  the  proceeds  according  to 
actions  of  the  will ;  that  the  personal  property,  exclu- 
money,  choses  in  action,  and  the  .specific  legacies, 
ted  to  1 ,968  dollars ;  that  the  testator  left  in  cash, 
ollars,  and  in  bonds,  mortgages  and  notes,  to  the 
t  of  13,735  dollars  and  80  cents,  and  that  not  only 
money,  but  all  the  bonds  and  securities,  had  been  al- 
to bo  retained  by  the  widow  of  the  testator,  the  ex- 
i  supposing  that  th^y  passed  to  her,  under  the  clause 
will,  devising  to  her  "  all  the  rest  and  residue  of  the 
B  belonging  to  the  testator's  estate  "  And  this  pre- 
the  only  point  in  the  cause,  nameiy,  wnether  the 
is  entitled  to  the  securities,  under  the  will,  or  whether 
lo  not  go,  as  part  of  the  residue  of  the  estate,  to  the       [*  233 

r. 

jral  witnesses  were  examined  on  the  part  of  the  do- 
ts, to  show  the  intention  of  the  testator. 

ison  and   Robinson,  for  the  plaintiffs,  contended,  1. 
»arol  evidence  was  inadmissible  to  explain  the  mean- 

the  testator,  and  ought  to  be  suppressed  ;  and,  to 
)int,  they  cited  TaJhoVs  Cases,  240.  Brown  v.  Set- 
tid  n.     2  Freeman's  Rep.  62.     Sir.  Rep.   1260.     2 

217.     4  Vesey,6]6.     2  P.  ^m^.  420.     3  P.   Wms. 
3.     4  Bro.  P.  a   180.  (old  edit.)     1  Atk.  558.     2 
73. 
'hat  the  word  *'*  moneys"  does  not  include  choses  in 

and  to  this  point  were  cited  1  P.  fVms.  575.  579. 
Cos.  Abr.  201.  2  Vernon,  688.  747.  Ambler,  641. 
9br.  tit.  Legacy,  (B.  3.)  I  Vesey,  187.  273.  3 
32. 

i.  Emmet,  contra,  insisted,  that  the  words,  "  rest  and 
I  of  the  moneys  belonging  to  the  estate,"  meant  some- 
nore  than  the  cash  in  hand  at  the  time  of  the  testator's 
that  it  had  been  decided  in  England,  that  bank  notes, 
desk  of  the  testator,  would  pass  as  money,  and  that 
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justices,  in  Cheyney^s  ^case,  "that  none  should  know,  b^  1814. 
the  written  words  of  a  will,  what  construction  to  make,  or 
advice  to  give,  but  that  it  should  be  controlled  by  collateral 
ayerments  out  of  the  will."  And  if  collateral  averments  be 
adi\^itted,  to  use  the  words  of  Sir  Matthew  HaU,  in  Fry  and 
Wife  V.  Porter,  (I  Mod,  310.)  "  how  can  there  be  any  cer- 
tainty ?  a  will  may  be  any  thing,  every  thing,  nothing.  The 
statute  appointed  the  will  to  be  in  writing,  to  make  a  cer- 
tainty ;  and  shall  we  admit  collateral  averments  and  proofs, 
.^uid  make  it  utterly  uncertain  ?"  In  a  still  later  case,  (3 
-P.  fVms.  354.)  Lord  Tulbot  observed,  that  if  we  admit  parol 
proof,  **  then  the  witnesses,  and  not  the  testator,  would  make 
the  will ;"  and  he  spoke  with  equal  decision  in  the  case  of 
JBrown  v.  Seltpyn,  {Cases  temp.  Talbot,  240.)  though  the 
parol  proof,  in  that  case,  would  have  left  no  doubt  of  the 
intention  of  the  testator  being  contrary  to  the  legal  operation 
of  the  will.  This  case  comes  with  the  more  weight  since 
the  decree  was  affirmed  in  the  house  of  lords,  (4  Bro,  P. 
C,  179.)  who  would  not  suffer  the  parol  evidence  to  be  read, 
nor  even  the  answer  as  to  that  matter. 

Perhaps  a  solitary  dictum  may,  occasionally,  be  met  with 
(for  there  are  volumes  of  cases  on  the  subject  of  wills,  fm- 
wiensus  aliarum  super  alias  nimulus)  in  favor  of  the  ad- 
mission of  parol  proof,  to  explain  an  ambiguity  of  uncer- 
tainty appearing  on  the  face  of  a  will ;  though  Lord  TAtir- 
low  says,  there  is  no  such  case.  If  there  be,  we  may 
venture  to  s«ay,  it  is  no  authority.  If  a  will  be  uncertain,  or 
unintelligible  on  its  face,  it  is  as  if  no  will  had  been  made ; 
jHod  voluit  nan  dirit.  We  ought  not  to  forget,  that  no 
verbal  or  nuncupative  will  is  good,  within  the  statute  of 
frauds,  except  under  special  circumstances ;  and  that  no 
will  concerninir  any  personal  estate  (and  of  that  we  are  now 
speaking)  shall  be  revoked  or  altered,  by  any  words,  or 
will,  by  word  of  mouth  only.  {Laws,  sess.  36.  ch.  23. 
9ect.  14,  15,  16.)  The  only  apology  for  parol  proof,  in  any 
case,  is  the  necessity  of  the  thing,  because  the  ambiguity  is 
•so  complete  as  to  elude  all  interpretation,  and  would  destroy 
the  devise  altogether,  unless  explained.  But  here  is  no  such 
difficulty,  and  no  such  necessity  for  resorting  to  parol  proof. 
The  word  moneys  will  apply,  beyond  all  doubt,  to  the  cash 
which  the  testator  left  at  his  death ;  and  the  bequest  has,  at 
all  events,  a  certain  and  definite  subject  on  which  it  can 
operate.  In  the  late  case  of  Doe  v.  Oxenden,  (3  Taunt, 
Rep,  147.)  the  Court  of  C.  B.  considered  this  fact  as  a  very 
materia]  circumstance,  and  one  which  made  the  case  to  differ 
from  all  others  on  the  subject  of  explaining  a  will  by  parol 
proof;  because,  in  all  cases  that  had  been  before,  the  evi- 
dence was  admittal  to  explain  a  part  which,  without  such 
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1814.       explanation,  could  have  had  no  operation.     But  in  that  case 

•w^^N/"-"^^  as  there  was  sullicient  to  satisfy  the  devise  according  to  the 

Haw        ordinary  meaning  of  the  description,  collateral  evidence,  to 

£xEcuT0Rs    show  that  the  testator  meant  to  use  the  description   in   a 

or  Mak.n.     more  extensive  sense,  was  rejected.     There  was  a  BJmilar 

decision   in  Doe  v.   Brown,  (11    £fffr,  441.)  and  the   two 

cases  are  strong  in  respect  to  this  point. 

My  conclusion  iH,  that  the  parol  proof  cannot  be  received 
or  permitted  to  enter  into  the  consideration  of  the  case ;  for 
it  will  readily  be  admitted,  that  to  serve  the  particular  pur-  ^ 

pose,  or  meet  the  supposed  hardship,  of  an  individual  case, 
we  ought  not  to  break  in  upon  the  established  principles  of  ^ 
law.  The  ob-ervation  of  Lord  l^albot,  in  one  of  the  cases  ^  - 
referred  to,  contains  the  true  and  wise  doctrine  on  this  sub-  — « 
ject,  that  tr  is  bitter  to  suffer  a  particular  mischief  than  a  ^e;^ ^ 
general  inconvenience. 

The  only  question,  then,  in  this  cause,  is  on  the  construe ^^^ 

tion  of  all  the  will  itself. 

I  do  not  perceive,  from  a  perusal  of  the  will,  any  reason^r:^ni 
for  construing  the  word  moneys  beyond  its  popular  andEi^d 
legal  meaning.  It  means  gold  and  silver,  or  the  lawful  cir — — w- 
cukting  medium  of  the  country.  {Co.  Litt.  207.  a.)  I»"  ^Mt 
may  be  extended  to  bank  notes,  when  they  are  known  an£=^  d 
approved  of,  and  used  in  the  market,  as  cash.  Perhaps  ir  .^it 
[  *  237  ]  would  be  *proper  to  extend  the  term  to  money  deposited  ir  ^  Jn 
bank,  for  that  is  cash,  and  considered  and  used  as  cash:^  h 
placed  there  for  safe  keeping,  in  preference  to  the  chest  oit  ^>^ 
the  owner.  It  wns  mentioned  by  the  counsel,  in  the  recen  ^'  ^t 
English  case  of  Hotham  v.  Sutton,  (15  Vesey,  319.)  that  '^  -^ 
under  a  betjuest  of  "  money,"  money  and  bank  notes,  in  th^  ^^^ 
possession  of  the  testator,  or  at  his  banker's,  will  pass,  anr^  *^ 
nothing  else ;  and  they  said  it  had  always  been  so  consider-  ^•"^ 
ed  ;  and  the  chancellor  observed,  that  stock  never  passcci^  ^^ 
by  the  word  money.  Beyond  these  bounds  the  word  canno  ^■ci-^l 
be  extended,  unless  it  be  accompanied  with  explanation*  ^  ]^ 
showing  that  the  testator  alluded  to  other  property  than  hi:  m:-  ^s 
cash,  and  defining  that  property  as  money  at  interest,  o^  ^" 
bond  and  mortgage,  or  money  in  the  public  funds.  If  h^  ^^^* 
uses  the  word  absolutely,  without  any  such  accompanyinis^  ^§ 
qualification,  or  reference,  it  cannot  be  construed  beyond  it-^^  ^^ 
usual  and  legal  signification,  without  destroying  all  certainty;  ^*^J 
and  precision  in  language,  and  involving  the  meaning  o  ^=^^^^ 
the  will  in  great  uncertainty.  The  difficulty  would  be  t-  ^^^  ^^ 
know  what  precise  check  to  give  to  the  force  of  the  tenr^^.; 
after  we  have  once  moved  it  from  its  seat ;  vires  acquirr^ 
eundo.  Shall  it  be  confined  to  any  particular  species 
description  of  choses  in  action  ?  or  shall  it  embrace,  pn.^ 
miscuously,  everv  species  of  debt  and  security — book  debt^^"  ^» 
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»tes,   bonds,   mortgages,    judgments,   turnpike,   manufac- 
ring,  insurance,  bank,  and  national  stock  ?  or  must  we  go 
to  a  difficult  inquiry  to  ascertain  which  of  these  securities 
IS  taken  for  cash  lent,  and  which  for  goods  or  lands  sold, 
services  rendered,  and  which  as  a  compensation  for  torts 
other  causes  of  action  ?     It  appears  to  me  that  it  would 
ntravene  the  rules  of  law,  and  the  policy  of  the  statute, 
d  be  of  dangerous  consequence,  to  depart  from  the  com- 
>n  and  fixed  meaning  of  the  word   moneys,  and  which 
waning  the  testator  must  be  pre-umed  to  have  understood ; 
3ecially  as  the  bequest  will  still  be  effectual  and  produc- 
e.     The  cases  of  Rose  v.  Barthtt,  {Cro.  C.  292.)  and  of 
11^  V.  TnV,  (I  P.  Wins.  286.)  *may  be  cited  to  show,  that        [*238 
lere  a  will  can  have  effect,  words  are  not  to  be  strained  to 
large  the  will ;  and  that  a  lease  for  years  will  pass,  under 
levise  of  all  my  lands,  if  the  testator  had  no  fee  simple 
ate ;  and  this,  in  order  to  prevent  the  devise  from  being 
id ;  but  if  he  had  an  estate  in  fee,  the  chattel  interest  will 
i  pass.     The  testator,  in   the    present   case,  understood 
w  to  explain  the  word   moneys,  when  he  meant  to  de- 
nate  other  property  than  his  cash  in  hand.     He  uses  it, 
>eatedly,  in  the  subsequent  parts  of  the  will,  but  it  is 
irays  with  a  clear  and  certain   reference  to  the  subject 
iter  to  which  it  is  to  be  applied  ;  as  when  he  discharges 
brother  Michael  "  from  the  payment  of  all  moneys  which 
shall  owe  me  at  my  decease ;"  and  when  he  bequeaths 
he  children  of  his  brothers  the  remainder  of  his  estate, 
•  the  moneys  arising  from  the  sale  thereof." 
*here  is  a  settled  distinction,  on  this  subject,  of  the  con- 
ation of  wills,  between  cash  or  money,  and  choses  in  ac- 
;  and  this  increases  the  difficulty  of  the  attempt  which 
>een  ma<le  to  confound  them.     Thus,  cash  will  pass  by 
iiest  of  movables ;  but  the  better  opinion,  according  to 
Iphin,  {Orphan'' s  Legacy,  p.  417.  s.  9.)  is,  that  money 
?rest  will  not  so  pass,  because  it  is  a  debt,  and  not  cash, 
devise  of  goods  and  chattels,  in  such  a  place,  will  not 
e  a  bond  being  there,  as  it  has  no  locality  ;  but  it  will 
t  cash,  and  also  bank  notes,  because  they  are  consid- 
uasi  cash.     {Chapman  \.  Hart,  1   Ves,  271.     Moore 
'•e,  I  Bro.  127.     Fleming  v.  Brook,  1  Schoale  fy  Le- 
18.) 

9  there  any  reason  to  infer,  from  the  will,  that  due 

1  is  not  made  for  the  widow,  without  permitting  her 

\  away,  under  the  denomination  of  money,  all  the 

nds  and  mortgages  belonging  to  the  testator.     The 

ives  to  her,  in  fee,  his  dwelling-house  and  six  acres 

ing  on  the  Bowery  road,  in  the  city  of  New-York, 

ives  to  her,  in  fee,  two  other  lots  in  the  same  place, 

25  #  193 


839*  CASES  IN  CHANCERY. 

1814.  *containing  an  acre  and  a  half;  and  he  further  gives  her  all 
his  household  furniture,  horses,  farming  stock,  &c.  The 
expression  of  all  the  rest,  residue  and  remainder  of  the  moneys, 
&c.  belonging  to  his  estate,  leaves  the  question  of  construc- 
tion precisely  ihe  same  as  if  those  words  had  not  been  used, 
for  the  question  still  occurs,  What  were?  his  moneys?  The 
words  rest,  residue,  <tc.,  seem  to  be  without'  use  or  mean- 
ing, as  there  used,  for  there  were  no  moneys,  previously 
alluded  to,  except  the  1,000  dollars  bequeathed  to  his  niece, 
Mary ;  and  that  sum  was  to  be  paid,  at  large,  out  of  his 
personal  estate;  and  it  is  not  contended  that  the  word 
"  moneys"  can  have  such  an  extensive  sense. 

The  result  of  my  opinion  is,  that  tlio  executors  must  ac-  _ 
count  to  the  plaintiffs  for  the  bonds,  mortgages  and  notes  ^ 
left  by  the  testator  ;  and  a  reference  must  be  made  to  a  ,je 
master,  to  take  and  state  an  account  between  the  parties,   ^  j 

in  which  the  defendants  must  be  allowed  for  whatever  pay 

ment  and  expenses  are  justly  chargeable  to  the  property  ;^ 
and  be  chargeable  with  all  the  securities  aforesaid ;  and  thcj_j» 
question  of  costs,  and  all  other  questions,  to  be  reserved  untiW  m 
the  coming  in  of  the  report. 

Decree  accordingly,  (a) 

(a)  Thii  case,  which  was  decided  the  27th  of  Srptemhrr^  181.5,  has  beenK-  — ^ 
printed  out  of  its  chronological  order ;  it  should  have  followed  the  case  ofc*' 
Wood^  V.  MonrJly  (postj  p.  507.)     The  error,  howcv<*r,  is  not  deemed  of  si 
cient  importance,  to  compensate  the  trouble  and  expi>niie  of  correction 


[•240]  *SouvERBYE  and  Wife  against  Arden  and  othe?rs. 

Declarations  of  the  intention,  or  nnderstnndinj?,  of  a  jrrantor,  differer^*>  '"' 
from  the  intent  apparent  on  the  face  of  a  «Ie<'d,  or  of  conrlitionfi  ai^^  ."* 
nexed  to  it,  to  be  effectual,  must  be  made  nt  the  time  of  executing  ^^     ^ 

If,  at  the  time  of  executing  a  deed,  there  was  no  delivery,  or  iiilentic^ — '" 
to  deliver,  these  are  facts  which  should  be  explicitly  proved  by  ihr^  ^ 
grantor.    So,  a  mistake  in  drawing  a  deed  must  be  clearly  provect. 

If  a  deed  has  been  duly  delivered  in  the  first  instance,  the  mihseqiie^^*^^ 
custody  of  it,  by  the  gnintor,  will-  not  desin^y  tlie  effect  of  the  delivei — 1^'' 

A  deed  may  be  delivered  to  a  thinl  fHjrson,  as  the  servant,  or  bailt«,  d— ='■ 
the  grantee,  and  sucli  delivery  will  be  valid. 

A  voluntary  settlement,  fairly  made,  is  always  binding,  in  eqniiy,  upc — »** 
the  grantor,  unless  there  he  clear  and  decisive  proof  that  he  ner^  ^![ 

Krte<l,  nor  intended  to  jmri,  with  the  |K)ssrssion  of  tlie  deed ;  and,        ^^ 
retain  it,  there  must  l)o  other  circumstan'-es  1>eside  the  mere  fi^  •"• 
of  his  retaining  it,  to  show  that  it  was  not  intended  to  be  absolute. 

THE  plaintiflf,  Ehza  Bouquet^  and  her  former  husban^^'''' 
Vllal  Antoine  Servant  Grangiac,  filed  their  bill  agait:":»st 
1<M  • 
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James  Arden,  De  Witt  Clinton  and  Richard  D.  Arden,  to 
coiii[>ol  a  conveyance,  to  the  plaintiffs,  of  a  lot  of  land  in 
the  city  of  New-  York,  and,  also,  for  an  account. 

The  bill  charged  that  the  defendant,  James  Arden,  and 

Eliza,  his  wife,  the  father  and  mother  of  the  plaintiff.  Eliza 

Jiuuquet,  in   the  year   1804,  conveyed  to  De  Witt  Clinton 

and  Richard  JJ.  Arden,  a  certain  house,  warehouse  and  lot 

of  land,  extending  from    Greenwich  street  into  Washington 

street,  in  trust  for  the  said   Eliza  Bouquet ;  that  the  deed 

was  duly  acknowledged  by  the  grantors,  and  at,  or  about, 

the   time  of  the  execution  of  it,  delivered  to  the  trustees. 

Tt  was  further  stated,  that  E'iza  Arden  died  about  the  4th 

of  August,  1806;  and  that  E'iza  Bouquet,  on  or  about  the 

S6th   of  January,  1809,  married  with    Grangiac,  and   that 

ifie   trustees  had  paid   to  James  Arden,  or  permitted  him 

to  receive,  the  rents  and  profits  of  the  trust  estate,  of  which 

they  refused  to  render  the  plaintiffs  an  account,  or  to  pay 

*them  what  wa§  due  thereon,  or  to  let  them  into  possession       [  *  241  J 

«f  the  estate,  and  the  receipt  of  the  rents  and  profits. 

The  defendants  each  put  in  a  separate  answer. 

James  Arden  stated,  that  on  or  about  the  ^Sth  of  November, 

1809,  he  was  seised  in  fee  of  and  in  a  certain  messuage  and 

tenements,  and  that  he,  and  his  wife,  EUza,  being  minded 

^o  make  some  provision  for  their  daughter,  the  plaintiff,  came 

Uo  a  resolution  to  execute  a  deed   or  conveyance,  for  the 

jsalii   messuage  and  tenements,  in  such  a  way  that  the  same 

should  not,  after  his  decease,  vest  in  her  absolutely,  so  as  to 

l^e  at  her  disposal,  but  that  the  same  should  go  to  her  chil- 

cJlren,  if  she  had  any  living  at  her  decease,  and,  if  not,  return 

'CO  his  family.     He  further  stated,  that  it  was  not  then,  nor 

^ver  was,  his  intention,  or  design,  to  part  with  the  possession 

c>f  the  said  lots,  or  to  give  up  the  rents  and  profits  thereof, 

^mor  to  vest  the  estate  in  such  a  manner  as  that  it  should  go 

t:o  the  plaintiff,  Eliza  Bouquet,  even  after  his  decease,  in  case 

0he  married  against,  or  without,  his  consent  or  approbation. 

The^  defendant  applied  to  a  counsellor  at  law.  to  draw  a 

deed  conformable  to  this  his  intention,  which  he  supposed 

was  drawn  accordingly.     The  deed  was  upon  the  following 

trusts;  that  is  to  say,  upon  trust  and  confidence,  that  E-iza 

Bouquet  should  stand  and  be  seised  of  the  premises  thereby 

S'^Qted,  for  and  during  her  natural  life ;    in  further  trust 

^d  confidence,  that  in  case  EHza  Bo^ujuet  should  die,  leav- 

^^  lawful  issue,  that  then  the  trustees,  Richard  D,  Arden 

*nd  Dg  fPt«  Clinton,  should  stand  and  be  seised  of  the  prem- 

!^«  in  trust,  for  such  child,  or  children,  of  the  body  of  Eliza 

^^^quet^  lawfiilly  to  be  begotten,  in  fee  simple ;  and  for  want 

'*"  suchphildren,  then  in  trust  for  all,  and  every  the  person, 

^  perWM,  their  heirs  and  assigns,  forever,  as  should  be  en- 
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1814.       titled  to  the  same  by  the  laws  of  the  state  of  A^ctr-YorA",  in 
v^^-N^-^^  Cfise  he,  the  said  James  ^irden,  had  died  intestate,  and  the 

Souvr.RBYE    deed  had  never  been  nicide.     The  deed  was  executed  in  tlie 
ARi)ii.i       presence  of  two  witnesses,  and  the  defendant  says,  that  he 
I  *  242  1       I'^i'^^^s  it  probable,  *and  believes,  that  he  and  his  wife  may 
^       have  used  the  formal  words  of  delivering  the  deed  ;  but  thai 
neither  of  the  trustees  o(  Eliza  Bouquet  were  present  at  the 
execution  of  it,  and  that  it  was  not  acknowledged  by  him,  or 
his  wife,  before  an  officer  authorized  to  take  the  acknowl 
edgment  thereof.     The  deed  remained  in  the  possession  cf 
the  defendant  until  about  the  6th  of  Januanj,  1809,  when,  it 
being  expressed  to  him  that  his  daughter,  and  her  sister,  foi 
whom  he  had  made  a  similar  provision,  entertained  tome  ap-  _ 

prehension  that  the  deed,  in  case  of  his  death,  might  be  lost  ,j| 
or  destroyed,  he  consented  to  place  the  same  in  tlie  hands  ^3 
of  De  Jlitt  Clinton,  for  their  benefit;  that  he  accordingly       ^5,,' 

delivered  this  deed,  with  another  deed,  intended  for  the  ben-    

efit  of  his  other  daughter,  to  Clinton ;  and,  at  the  time  of      ^3* 
the  delivery,  stated  to  him,  in  the  presencd  of  his  present  «^^t 

wife,  and  both  his  daughters,  that  it  was  to  be  explicitly  un 

derstood  that  the  income  of  the  property  should  enure  to^rr"» 
him  during  his  life  ;  and  that  if  either  of  his  daughters  should^Erxl 
marry  without  his  consent  or  approbation,  that  the  deed,^  -■, 
intended  for  her  benefit,  should  not  operate,  or  be  of  use,  or»^r 
to  that  eflfect,. according  to  his  best  recollection  and  belief;^  '» 
and  these  expressions,  he  supposed,  were  sufficient  to  creates^-**  ® 
a  conditional  dehvery  of  the  deed,  to  take  effect  only  afters  -^ 
his  decease.  The  defendant  further  stated,  that  the  yearly-^^X 
value  of  the  estate  was  about  1 ,500  dollars,  which  he  I  "^ 
received,  ever  since  the  date  of  the  deed,  to  his  own  use, 
paying  taxes,  &c.,  causing  the  premises  to  be  insured,  and 
paying  the  premium  of  insurance. 

Richard  D.  ArJtn,  in  his  answer,  does  not  profess  to  state^^  j® 
any  thing  from  his  personal  knowledge;  but  as  far  as  hi^^-^ 
answer  ^oes,  it  is  in  confirmation  of  that  of  James  Arden. 

De  Witt  Clinton,  in  his  answer,  stated,  that  on  or  aboul^  -^^ 
the  6th  of  January,  1809,  he,  at  the  request  of  the  defendant^ -^^» 
James  Ardcn,  went  to  his  house,  and  when  there,  Ardtn  in — ■  -^" 
formed  him,  that  he  had  requested  him  to  call,  with  a  yxey^^^^ 
I  *  243  ]      *of  depositing  in  his  hands  two  several  deeds,  for  the  bencfiy^  -*^^ 
of  his  daughters,  Louisa  and  Eliza ;  and  that,  thereupon.  -^^> 
Ardcn,  in  the  presence  of  his  wife  and  daughters,  deliverec:^  ^ 
to  him  two  deeds,  one  for  each  of  his  daughters ;  the  deed  .^Bs 
were  enclosed  in  one  envelope,  which  was  labelled,  or  en^"^:^*" 
dorsed,  as  follows:   "Two  deeds,  viz.  one  to  Louisa  Jifi^^^^n 
Arden,  and  one  to  Eliza  Bouquet  Arden^  each  for  one  1^^    ot 
of  ffround  in  Greenwich  street,  through  to  Washington  strec^^z^ti 

^  10  Richard  D.  Arden  and  De  fVitt  Clinton,  Esqrs.,  in  tru^-    st 
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.  805."  Immediately  before,  or  at  the  time  of  the  delivery,  1814. 
Arden  stated,  in  the  presence  of  his  wife  and  daughters,  that  v,.^.^-n/--^ 
the  property  intended  for  each  of  his  daughters  was  worth  Souverby 
upwards  of  21 ,000  dollars,  and  that  the  annual  rent  was  1 .500 
dollar^;  and  that  he  wished  it  to  be  explicitly  understood, 
Lhat  the  income  of  the  property  should  enure  to  him,  during 
his  life;  andthatif  either  of  his  daughters  should  marry  with- 
out his  approbation,  that  the  deed  intended  for  her  benefit 
should  not  operate.  Both  the  daughters  acquiesced  in  the 
declaration  or  arrangement,  that  the  rents  of  the  property 
«houl:i  enure  to  James  Arden  during  his  life ;  but  neither  of 
;h^m  acquiesced  in  the  declaration  or  arrangement,  that,  if 
either  of  them  should  marry  without  his  approbation,  the 
leed  intended  for  her  benefit  shoufd  not  operate.  There  was 
lo  CO- tificate  of  acknowledgment  upon  the  deed.  The  de- 
eiulant  denied  that  Any  application  had  been  made  to  him, 
>y  the  pliiintirts,  relative  to  the  property,  or  the  rents  and 
jro?its,  or  to  an  account  thereof,  or  the  receipt  and  application 
hereof:  and  stated,  that  shortly  after  the  marriage  of  the 
ilnintifT.  K  iza  Bmiquct,  with  Grangiac,  the  defendant,  James 
4rJcn^  requested  him  to  deliver  up  the  deed  to  him,  and 
>flrcre'l  to  indemnify  him  from  any  pecuniary  loss  in  conse- 
quence thereof;  but  this  he  refused  to  do. 

After  the  cause  was  at  issue,  Gran^ac  died,  and  it  was 
hen  continued  in  the  name  of  Eliza  Bouquet,  the  surviving 
plaintiff,  and  after  her  marriage  with  the  plaintiff,  Souvcrhyc,       [  *  244  ] 
I  their  joint  names. 
It  appeared  from  the  evidence,  that  the  deed  in  question, 
g^ether  with  one  for  the  benefit  of  Louisa  Ann  ArJcn,  (after- 
irds  Sterry,^  was  executed  on  the  25th  of  December,  1805, 
the  bedroom  of  Eliza  Arden^  who  was  then  confined  by 
kness  ;  and  it  is  expressly  stated,  by  several  witnesses,  that 
^.za   Bouquet  and  her  sister  Louisa  were  present.     The 
intiflT,  E'iza  Bouquet,   married  Grangiac  on  the  22d  of 
\uary,  1809,  and  it  was  the  general  opinion  of  the  wit- 
hes, from  the  notoriety  of  the  subject  in  the  family,  that 
cnew  of  the  settlement  which  had  been  made  by  Arden 
lis  daughter. 

lexander  Bleecker,  who  was  one  of  the  subscribing  wit- 
?8  to  the  two  deeds,  (^A,  J.  Hamilton,  who  was  examined, 
\he  other,)  stated,  that  he  did  not  remember  reading,  or 
igthem  read,  and  that  they  were  not  put  into  the  hands 
\  plaintiff,  and  Louisa.huX  that  they  were  taken  by  Jnmes 
I,  and  that  he  did  not  know  what  becnme  of  them  after- 
He,  however,  said,  that  his  recollection  was  faint  as 
circumstances  attending  the  execution  ;  and  Agnes  D. 
\  who  was  also  present,  said,  that  James  Arden  read 
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1814.       the  two  deeds  aloud  .n  »accession,  and  after  they  were  exe- 
cuted, gave  them  to  Eliza  Ardtn,  his  wife. 

Louisa  Ann  Sttrry  testified,  that  Eliza  Arden,  her  mother, 
previously  to  her  death,  used  frequently  to  cxpre^8  a  very 
anxious  wi>:h  to  her  father.  Jama  Arden,  that  he  would  exe- 
cute deeds  making  a  settlement  on  ihc  plaintiiT  and  witness, 
and  often  urged  him  to  have  the  two  deeds  in  question  signed, 
and  that  when  the  same  was  done,  her  mother  expressed  j 
very  great  satisfaction  on  the  subject,  and  said  that  she  was  ^ 
very  happy  that  they  were  thus  handsomely  provided  for.  _  - 
The  witness  further  testified,  that  at  the  time  i\hen  the  deeds  ^^ 
were  executed,  James  Arden  handed  to  the  witness,  and  her  -^ 
sister,  the  plaintiff,  their  respective  deeds,  which  they  laid  JE^^ 
upon  the  ledge  of  a  c^se  or  wardrobe  standing  in  the  room. .  «j 
f  ♦  245  ]  •The  witness  s(^on  after  took  and  locked  up  her  own  deed  in.dK  j 
her  own  bureau,  but  the  pla.ntifT's  deed  remained  in  the^^  a 
same  place  until  after  the  death  of  her  mother;  while  it  re —  ^3 
mained  there,  her  father  used  to  come  into  the  room,  whichr^  -h 
the  witness  and  her  sister  occupied  as  their  bedroom,  to  ge^  ^l3j1 
papers  which  he  kept  locked  up  in  the  lower  part  of  the  cas^^  ^ 
or  wardnbe,  and  upon  seeing  the  plaintiff's  deed  lying  uporiK  ^ii 
the  ledge,  he  observed,  that  it  was  careless  to  leave  it  so  ex-  :3^- 
posed,  whereupon  the  plaintiff  soon  afterwards  locked  it  up  -^^^^P- 
The  witness  stated,,  that  she  delivered  her  deed  to  her  farhet  -^=3Ci 
for  safe  keeping,  and  supposed  that  her  sister,  the  plainiill#~'T 
had  done  the  same,  or  that  it  was  taken  by  her  consent  fo  -^cz^oi 
that  purpose.  The  witness  further  stated,  that  at  the  timt^  M^^^ 
the  deeds  were  delivered  to  Clinton,  her  father  said  I  hat  sh^  M'^f 
and  the  plaintiff  must  marry  with  his  consent,  and  that  she^^  ^^ 
the  witness,  immediately  replied,  "  Oh  tio,  I  mil  not  agrte  Z*"^  ^^ 
Mfl^,"  or  words  to  that  effect,  and  supposed  that  her  fathe^^^  ^^ 
did  not  speak  seriously.  The  witness  said,  that  neither  sh*.^^*^ 
nor  her  sister  supposed  that  the  property  would  be  forfeited*  -^^ 
by  their  marrying  without  their  father's  consent. 

^gnes  D.  Broine,  a  witness  before  mentioned,  testifiecEi:^  di 
that,  when  the  deeds  were  executed,  Arden  gave  them  bot-*^  ^* 
to  his  wife ;  but  the  witness,  after  the  death  of  Mrs.  Ardei^  *"> 
frequently  saw  the  deeds  lying  on  the  ledge  of  the  case  b^^  -be- 
fore mentioned  in  the  bedroom  of  the  plaintiff,  Eliza  Boi^  •«- 
quct,  and  her  sister  Louisa,  and  was  present  when  they  con^r"^!!- 
pared  their  deeds  together,  Louisa  reading  aloud  her  dtd       ""dj 
and  the  plaintiff  and  witness  at  the  same  time  looking  over  tV     he 
other ;  they  then  laid  down  the  deeds  carelessly  in  the  eaiK.    -Jwe 
place.     The  witness  further  stated,  that,  afterwards,  wh^^^^ile 
the  witness  was  sitting  with  the  plaintiff  and  her  sister  in  tn^Htlie 
same  room,  James  Arden  came  into  the  room,  and  took  somk'i/w 
papers  out  of  the  lower  part  of  the  case,  and  seeing  the  dec^^aedf 
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1  question  lying  as  before  mentioned,  said, ''  Girls,  how  can       1@14. 
iU  be  so  careless  with  your  deeds  7"  to  which  Louisa  answered  v^^^^/^-^^^ 
lat  they  were  safe  enough  *there,  when  he  replied,  "  If  you    Soovkrbtic 
>  not  know  how  to  take  care  ofthem^  I  will  do  it  for  you^  or       arpew. 
orda  to  that  import,  and  Louisa  replied,  "  So  doy^  or  ^^  So       r « g^'g i 
m  tnay,^*  or  words  to  that  e fleet,  whereupon  Arden  took  them 
It  of  the  room,  but  what  became  of  them  afterwards  .the  wit- 
iss  did  not  know.     The  witness  also  testified,  that  one  day 
terwards  the  plaintifi*  observed  to  her  father,  that  she  was 
arful  he  had  given  the  deeds  to  Richard  Arden,  (one  of  the 
^fendants,)  and  that  if  he  had,  Richard  was  not  too  good 
burn    them«.   Arden   said   he  was  surprised  she  should 
lagine  any  such  thing ;  that  Richard  had  not  got  the  deeds  ; 
hereupon  Louisa  expressed  a  wish  that  he  would  put  them 
to  the  hands  of  De  tVitt  Clinton  to  keep,  to  which  he  re- 
ied,  that  he  would  do  so,  if  that  would  make  her  content. 
Elizabeth  Talbot  testified,  that  before  the  death  of  Eliza 
rden^  the  witness  visited  her  in  her  bedroom,  when  she 
>inted  to  some  papers  on  the  desk  or  secretary,  as  being 
e  deeds  to  her  daughters,  which  the  witness  took  up,  and 
oked  at  what  was  written  on  the  back  of  them,  but  does 
>t  now  recollect  what  it  was. 

Richard  D.  Arden  was  examined  as  a  witness  on  the  be- 

If  of  James  Arden^  under  an  order  of  the  Court,  and  stated, 

U  he  saw  the  deeds  shortly  after  the  execution  of  them, 

1  before  the  death  of  Eliza  Arden^  in  the  before-men- 

led  case  or  secretary,  where  he  understood,  and  believes, 

Y  were  left  by  James  Arden  at  the  time ;  that  the  case 

sisted  of  an  upper  and  lower  part,  the  upper  part  being 

ething  like  a  clothes'  press,  or  wardrobe,  and  the  lower 

consisted  of  drawers,  the  upper  one  of  which  being 

^n  out,  and  the  front  part  let  down  by  moans  of  a  spring, 

ed  a  secretary  or  place  for  writing,  and  keeping  papers ; 

t  was  in  the  secretary  part  that  he  saw  the  deeds  both 

s  and  after  the  death  of  his  mother;  that  the  keys  of 

larts  of  the  case  had   been  left  with  the  plain tiflf,  and 

?ter  Louisa,  after  the  death  of  their  mother,  by  her  re-  ^ 

and  that  they,  being  in  possession  of  *the  keys,  had       [  *  ^47  ] 

to  the  deeds,  and  might  have  taken  them  into  their 

while  thoy  remained  in  the  room,  but  that  neither  of 

ad  possession  of  them  other  than  as  a  clerk  might  be 

have  possession  of  papers,  which  were  accessible  to 

means  of  their  being  open  or  exposed  in  the  office  or 

here  he  should  be  employed.     James  Arden,  after- 

>ok  the  deeds  from  the  bed  room,  and  deposited  them 

sk,  in  his  office,  being  the  same  place  where  they 

>t  iif\<^r  they  were  drawn,  and  before  they  were 
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i.  De  Witt  Clinton  was  also  examined  under  an  crder  of  the 

^^  Court,  in  behalf  of  the  defendant,  James  Arden^  but  his  dep 
iiiTE    osition  was,  in  cfTcct,  the  same  as  his  answer,  and,  therefore, 
j^       IS  not  necessary  to  be  stated. 

A  considerable  part  of  the  evidence  consisted  of  the  dec- 
larations of  James  Arden^  and  Eliza^  his  wife,  as  to  the 
intent  with  which  the  deeds  were  executed,  and  was  also 
intended  to  prove  that  his  daughters  knew  of,  and  acquiesced 
in  the  conditions. 

S,  Jones,  jun.y  for-  the  plaintiff.  U  The  deed  was  duly 
delivered  to  the  plaintiff,  at  the  time  its  execution  was  wit 

nessed.     A  deed  may  be  duly  executed,  though  the  grantor  ^ 

takes  it  back  into  his  custody  ;  the  title  passes,  and  the  deed  j 
cannot  be  avoided,  but  by  matters  subsequent.     (13  Vin.  Ah. 
(K)  22— (L)  24.  pi.  3.     Cro.  Eliz.  7.  Shclton's  case.) 

2.  The  delivery  to  Clinton  was  absolute  in  law.  There  ^ 
can  be  no  conditional  delivery  of  a  deed,  except  as  an  escrow.  .  . 
Now,  it  could  not  be  an  escrow,  for  it  was  a  delivery  to  the  ^sb 
party  herself,  that  is,  to  her  trustee,  for  her.  {Noy's  Rip.  6.  «  i. 
Hobarty  246.  9  Co.  137.)  Again,  why  execute  the  deed,  ^  J, 
if  he  did  not  mean  to  deliver  it  ? 

3.  There  is  not  sufficient  evidence  of  a  parol  agreement  al  •'jii 
the  time  ;  and  if  it  was  made  out  with  sufficient  certainty,  i'  *  .£' 
was  void.     The  conditions  relied  on  were  not  made  at  the  ^3^^t 

[  •  248  ]       *time  of  the  first  execution  of  the  deed  ;  these  condition!  ^  m^i 
were  after  thoughts  of  the  grantor.     The  nature  of  the  deed  fc^«d 
is  attempted  to  be  altered  and  qualified  by  parol  proof,  which  •^  ^^ 
is  clearly  against  every  principle  of  law.     The  deed  is  abso- — ^^^o- 
lute  on  the  face  of  it :  as  a  bargain  and  sale,  it  operates  by^^^^J 
way  of  1/^r.     Such  a  reservation,  if  contained  in  the  deed^  •^^^j 
would  have  made  it  void.     The  subsequent  agreement  is  a^      \  ^ 
parol  reservation  of  a  life  estate.     A  person  may,  by  will-  W  TiW 
transfer  the  fee  afler  his  death,  but  h'e  cannot  do  it  by  deed,  tz^^ 
unless  there  is  some  previous  estate.     The  condition  is  re— ^^"^ 
pugnant  to  the  grant,  and  must  avoid  it.     (2.'?nrf.  64.     -Pop—^^S? 
ham,  49.     Moore,  687.      Cro.  Eliz.  344.     Siderf.  32.)     Ift  ^ 
the  grantor  had  died,  af^er  the  delivery  to  Clinton,  and  befor^^* 
the  marriage  of  his  daughter,  it  would  have  been  a  valii^  *  ' 
deed.     The  subse(iuent  condition  depended  on  the  will  o9^^ 
the  grantor  solely.     It  was  a  power  of  revocation,  at  Yivsi^ 
pleasure,  and  resting  in  parol.     Again,  this  agreement,  o'^^^ 
condition,  was  void  by  the  statute  of  frauds,     (I  H.  Bl.  269Gt^ 
3  mis. 215.     Coup.  41.     \Vescy,3\l.     3  Bro.  168.      Src^ 
1261.     Bi.  Rep.  1249.     4  Bro.  514.     5  Ven.  Contract,  (G^S^ 
pi.  26.) 

To  allow  a  solemn  deed  to  be  defeated  by  parol  proof  or:^ 
a  subsequent  condition,  would  be  of  dangerous  consequenfw-^ 
800 


CASES  IN  CHANCERY. 

\2  Atk.  393.     1  Vesej/yjun.  241.     Sugd,  Law  of  Vend.  88, 
C9, 90.)  N^ 

The  defendant  cannot,  by  his  answer^  correct  a  mistake    Sou 
in  his  deed.     If  he  could  show  a  mistake,  and  wished  it  to       ^j 
be  corrected,  he  should  have  filed  his  bill  for  that  purpose. 
Again,  a  delivery  to  a  cestuy  qiie  trusty  is  a  good  delivery 
of  a  deed.     (Jenk.  Cent.  195,  pi.  2.     13  Fin.  Jib.  22.  pi. 
12.) 

A  deed  of  bargain  and  sale  operating  by  way  of  t^e,  the 
use  must  be  in  the  grantee  ;  for  a  use  in  the  bargainee  will 
nc-  feed  a  use  to  the  bargainor ;  though  deeds  which  operate 
by  way  of  transmutation  of  possession  may  admit  of  a  differ- 
ent doctrine.  {Jackson  v.  Myers,  3  Johns.  *J?<2?.  388.  San-  [  •  2 
ders  on  Uses,  129.     Dyer,  155.  a.     1   Co.  136.  b.  13*7.  a) 

There  is  no  provision,  in  this  case,  for  the  estate  gomg 
over,  in  case  the  condition  was  not  performed. 

Harison  and  Harris,  contra,  contended,  1.  That  there 
was  no  delivery  of  the  deed,  at  the  time  of  its  execution,  in 
1805.  The  answer,  which  is  equivalent  to  the  oaths  of  two 
ivitnesses,  denied  the  delivery.  The  iiitcntioii  of  the  grantor, 
lo  annex  the  condition  to  the  delivery,  was  manifest;  and  a 
deed  may  be  delivered  on  conditions.  The  statute  of  frauds 
loes  not  apply  to  such  a  case. 

The  only  delivery,  if  any,  was  in   1809,  to  Mr.   Clinton; 

nd   the  condition  of  that  delivery  is  fully  proved.     The 

efendants  being  called  on  to  aecount,  and  acting  defen- 

vely,  may  give  parol  evidence.     (14  Vcsey,  519.  7    Vesey, 

9.    6    Vcsey,   332,  333,  334.    1     Vesey,    45(>.)     Though 

B  rule  might  be  otherwise,  if  the  defendant  was  seeking  an 

ecution    of   the    agreement.      (4     Vesey,  jun.    519.     2 

»^ey,  219.) 

rhere  was  no  ground  of  equity  on  which  this  Court  can 

irfere  to  help  the  plain tifls,  at  least,  during  the  lifetime 

the  father.     No  rents  were  due  at  the  time  the  bill  was 

1,  and    none  ever  came  to  the  hands  of  e  ther  of  the 

tees.     They    were    competent   witnes.ses,   being    made 

ndants  for  form  sake  only.     Clinton  fully  proves  that 

condition   of  the  delivery  to   him,  that  Arden  was  to 

the  rents  and  profits  during  his  life,  was  fully  assented 

y   the  daughters.     The  very  fact  of  this  delivery,  in 

is   evidence   that  the  deed  had  not   been    delivered 

^.     In  the  ca-e  of  Villers  v.  Beaumont,  (I   Vern.  100.) 

arty    was  not   to  have  possession   during   l.fe.      The 

:)f  voluntary  settlements  are  those  in  which  they  were 

^  place  after  death. 

?re  a  dted  is  deposited  with  a  trustee,  in  trust,  to 
the  rents  and  profits  during  his  lift,  there  is  no  caise 
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1814.       *where  a  Court  of  equity  will  force  a  trustee  to  account, 
contrary  to  the  terms  of  the  trust. 

Though,  at  law,  the  dehvery  would  take  eflcct,  free  froni 
these  conditions,  yet,  in  equity,  it  will  be  otherwise,  and  the 
trustee  will  be  conisidcred  like  a  third  per>on  at  law,  in  the 
case  of  an  escrow,  and  the  terms  of  the  delivery  of  the  deed 
be  supported.  Where  a  party  comes  into  equity,  to  com- 
pel a  trustee  to  perform,  the  Court  will  lock  at  the  intent, 
and  not  compel  a  trustee  to  act  against  the  intent  of  the  ^ 

parties.     The  dcfendanU  may  show  the  intent,  as    to   the  ^ 

conditions,  in  equity;  and  so  far,  as  ground  of  equitable  ^^^ 
relief,  they  may  show  the  mistake,' in  not  inf^eiting  the  ^^ 
conditions  in  the  deed,  agreeably  to  the  instructions  given  mrmi 
to  the  counsel  for  that  purpose.  The  real  sen^e  and  mean-  —  ^. 
ing  of  the  parties  must  prevail  here,  and  the  Court  will  not  .^  «3t 
deprive  the  grantor  of  the  rents  and  profits  during  his  life,  ,^  ^3, 
contrary  to  that  intent.  A  consideration  of  one  dollar  will  M  K\\ 
make  a  resulting  trust  enure  to  the  grantor,  in  a  deed  of  "^  ^f 
bargain  and  hale. 

This  Court  may,  in  its  discretion,  relieve  against  a  volun-^ . 
tary  deed.     (Free,  in  Ch,  84.) 


^igg^i  in  reply,  insisted,  that  the  sealing  and  fonnaV  m:^  al 
execution  of  the  deed,  was  the  perfection  of  the  act ;  andEi^  tf^d 
the  burden  of  prOof  lay  on  the  grantor  to  show,  clearly,  thaS'  m^  at 
there  was  no  delivery,  at  the  time,  contrary  to  the  face  cf^  <i^»f 
the  deed.  (^JlTieelwright  v.  Wheelwright,  2  Tyng^s  Ma^s.  -ws^-asss 
Rep.  447.) 

Ardcn,  in  his  answer,  did  not  pretend  that  there  was  an)^  ^■■n; 
explanation  given  to  the  witnesses,  at  the  time  of  the  execu^  «-»  '" 
tion  of  the  deed,  of  any  terms  or  conditions  diflerent  fron:  -fir*  ^^^ 
what  appeared  in  the  deed  itself.  If  any  such  conditions  ^^  •^ 
were  intended,  it  was  the  duty  of  the  grantor  to  explaiirx  i  ^^^ 
them  to  the  witnesses  at  the  time.  The  evidence  of  thc^-^'-" 
two  subscribing  witnesses,  is  strong  and  conclusive  us  to  the»'  ^  "'' 
solemn  execution  and  dehvery  of  the  deed,  without  anjt^'*-^ 
[•251]  terms  *or  explanation  of  the  grantor,  being  declared  01  <:^  ^ 
expressed.  Tlie  mother  of  the  grantee  died  in  August,  1806^>^^ 
and  until  that  time,  the  deed  was  in  a  drawer,  under  th^^'^*^ 
power  and  control,  if  not  in  the  actual  custody,  of  the  grantee^^"^^^ 

The  parol  evidence  was  inadmissible ;  it  was  against  th^.^^  ^' 
statute  of  frauds.     A  trust  cannot  be  created  by  parol. 


The  Chancellor.     Several  points  have  been  raised 
specting  the  deed  mentioned  in  the  pleadings. 

1.  It  is  contended,  on  the  part  of  the  plaintifls,  that  thr#Jr^/»< 
deed  was  perfected  by  the  sealing  and  delivery,  on  the  25r  ^35th 
of  December  J  1805,  and  that  the  estate  then  passed  ar*'-^"'^ 
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vested  in  the  grantees,  for  the  uses  and  purposes   therein        i814 
declared.  v.^^^s/'-^^ 

In  my  opinion,  this  allegation  is  fully  and  effectually  sup-    Souvkrbtk 
ported  by  the  proof.  Ardkh 

The  answer  of  the  grantor,  to  this  point,  is,  "  that  he  and 
his  wife  signed,  and,  as  he  believes,  sealed  tlie  deed,  at  or 
about  the  time  it  bears  date,  in  the  presence  of  two  witnesses ; 
and  he  thinks  it  probable,  and  believes,  that  he  and  his  wife 
may  have  used  the  formal  words  of  delivery."  He  says, 
further,  that  he  had  applied  to  Abraham  Skinner  to  draw  the 
dee  J,  so  as  not  to  part  with  the  possession  and  profits  of  the 
lot  during  his  life,  and  so  as  that  the  same  sho  Li  never  vest 
m  the  plaintiff,  his  daughter,  if  she  should  marry  without 
his  consent  and  approbation;  that  he  supposed  the  deed 
was  so  drawn ;  and  that  it  remained  in  his  possession  and 
power  from  the  time  it  was  so  signed  and  sealed,  until  the 
delivery  to  Mr.  Clinton,  in  January,  1809. 

The  first  reflection  that  arises  upon  this  answer  is,  that  it 
does  not  aver  or  pretend  that  any  explanation  was  given  to 
the  witnesses,  or  to  the  plaintiff,  or  others,  at  the  time  of 
*.he  execution  of  the  deed,  of  the  understanding  or  intentions 
jf  the  grantor,  as  to  its  operation. 

It  was  his  duty  to  have  spoken  then,  and  to  have  declared 
his  intention,  if  he  had  any,  inconsistent  with  the  natural 
♦and  necessary  result  of  that  solemnity.  The  general  prin-  [  *  S52  ] 
ciple  of  law  is,  that  the  formal  act  of  signing,  sealing  and 
delivery,  is  the  perfection  and  consummation  of  the  deed, 
and  it  lays  with  the  grantor  to  prove  clearly  that  the  appear- 
ances were  not  consistent  with  the  truth.  The  presumption 
is  against  him,  and  the  task  is  upon  him  to  destroy  that 
presumption,  by  clear  and  positive  proof,  that  there  was  no 
delivery,  and  that  it  was  so  understood  at  the  time.  If  he 
understood,  or  supposed,  that  the  deed  was  drawn  confor- 
mably to  his  views,  (as  he  asserts,)  there  was  no  need  of  any 
check  to  a  complete  and  valid  delivery,  and  he  must  have 
intended  such  delivery,  as  the  deed  would  always  have 
carried  within  itself  the  evidence  of  his  intentions.  I  should 
conclude,  therefore,  from  the  answer  alone,  that  there  was  a 
delivery  of  the  deed,  in  judgment  of  law,  in  December, 
1805.  If  there  was  a  mistake  in  the  drawing  of  the  deed, 
the  defendant  had  not  undertaken  to  show  it.  He  has  not 
examined  Skinner,  who  drew  the  deed,  and  he  does  not  say 
that  he  had  not  perused  the  deed  before  he  signed  it.  The 
presumption  is  irresistible  that  he  must  have  known  of  its 
contents,  and  being  of  competent  capacity  to  do  business, 
he  is  justly  chargeable  with  that  knowledge.  The  mistake  must 
be  riearly  and  strongly  proved,  before  the  Court  can  correct  a 
'lecd  or  writing.     (I   Fes. 317. 3  Bro.  454.  6  Ves.  333,  334.) 

203 


CASES  IN  CHANXTRY 

The  evidence  of  the  execution  of  the  deed  consisU  of 
/  the  testimony  of  four  persons  who  were  present,  an*!  three 
.  of  whom  were  subscribing  witnessps.  BUcrker  and  Ham- 
ihon  attest  to  the  execution  of  the  deed  in  the  usual  way, 
and  thiit  they  sub  cribed  to  it  as  witnesses.  There  was  no 
condition,  quahHcation  or  ox))lanation  made.  It  was  on  a 
Chrutmaa  day,  in  the  bedroom  of  Mrs.  Arden^  where  she 
was  confined  by  sickne?s:   BUtckcr  says  he  understood  the  ^ 

purport  of  Uie  deed,  though  his  recollection  is  faint  as  to  ^ 

the  circumstances  resjiceting  the  execution, and  he  docs  not  j^.i 
remember  reading,  or  hearing  it  read.  Mrs.  Braiiie  was  .^,s 
t  ]  also  present,  and  saw  *the  deed  executed  ;  and  she  recollects  «-u8 
that  the  grantor  read  the  deed  aloud  at  the  time.  Mrs.  .  sss. 
Stcrry  was  also  proent,  and  saw  the  deed  executed,  and  JE:»d 
heard  the  company  congratulate  her  and  her  sifter  on  the  ^^  me 
present  of  the  deed;  and  Mrs.  Aidin  also  expressed  great .^  £cii 
satisfaction. 

These  are  all  the  witnesses  w  ho  were  present  at  the  exe—  -^ae- 
cution  of  ihe  deed,  who  have  been  examined  in  the  cause  ^  ^2 ; 
and  as  there  was  no  explanation  given,  or  conditions  annexed^  f  jd/ 
contrary  to  the  natural  and  legal  imf)ort  of  the  deed,  the^»  *^e 
pror)f  of  the  due  execution  of  it,  so  as  to  pass  the  estate.  ''!i=^  *^3 
must  be  deemed  to  he  full  and  absolute.  If  an  act,  sor^  ^f> 
authentic,  can  be  impaired  by  mental  reservations,  at  thc^  «"^c 
time,  or  by  subsequent  loose  and  idle  conversations;  ther^^ ^■' '"^ 
would  be  no  safety  in  ordinary  transactions,  and  no  certaint}^  *  0 
in  legal  solemnities. 

There  has  been  a  good  deal  of  examination  and  inquiry  afe  «':*"•< 
to  the  custody  of  the  deed  from  the  time  of  its  execution^  *'"•"» 
until  the  actual  delivery  of  it  to  Clinton,  in  1809.  This  inquiir^  V 
does  not  app<'ar  to  me  to  be  very  important;  for,  wfintevertf  "^ -J 
may  have  been  tlie  fact,  as  to  the  custody  of  it  from  l^-('.^^^  ^ 
to  1.^09,  it  cannot  affect  the  operation  of  the  deed,  providf  dt"^^" 
it  was  didy  delivered  in  the  first  instance,  so  as  to  hovoir^::^  ^ 

valid    in  law.     But  these  inquiries  into  the  subsequent   his *" 

tory  of  the  deed,  tend  rather  to  confirm  than  weaken  Xht^z:^^^^ 
direct  and  positive  proof  of  the  first  and  absolute  delivery.—       • 

We  have  seen  that  the  defendant  alleges,  in  his  answer s-  '  ' 
that  the  deed  continued  in  his  possession  and  power.  One^^^^^^^-^^^^^ 
of  the  subscribing  witnesses  {Bheckvr)  says,  that,  to  ihe^  ^iZTa 
best  of  his  recollection,  the  deed  was  not  put  int«»  the  hands 
of  the  grantee,  but  was  taken  by  the  grantor.  Mrs.  liraine- 
says,  thiit  it  was  delivered,  by  the  defendant,  to  his  wife...- 
This  fact  is  perfectly  consistent  with  BUerktr^s  recollection— 
Mrs.  Sttrnj  says  the  deed  was  handed  by  the  defendant  ti 
her  sister,  the  plaintiff,  and  laid  by  her  on  the  ledge,  01 
projection  of  the  case,  or  wardrobe,  in  the  room  ;  and  she 
proves  that  it  remained  in  that  open  place  until  after  Mrs 
fi04 
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^Arden^s  death,  which  was  ia  August,  1806.  That  the  1814. 
defendant  frequently  came  into  the  room  for  papers,  which 
he  kept  locked  up  in  the  lower  part  of  the  case,  and  once 
made  mention  of  the  careless  situation  of  the  deed.  Mrs. 
Braine,  who  spent  a  considerable  part  of  her  tune  at  the 
house  of  the  defendant,  the  summer  after  Mrs.  ArderCs  death, 
proves  the  same  fact  about  the  situation  of  the  deed,  and 
the  censure  of  the  defendant  upon  such  carelessness.  Mrs. 
Talbot  mentions  a  circumstance  attending  a  conversation 
with  Mrs.  Arden,  the  summer  she  died,  which  corroborates 
the  testimony  of  the  other  two  witnesses  as  to  the  manner 
in  which  the  deed  was  kept. 

The  testimony  on  the  part  of  the  defendant  (J.  Arden) 
is  not  in  contradiction  with  the  above  history  of  the  deed. 
Richard  D.  Ardcn  saw  the  deed  before  the  death  of  his 
mother,  in  the  case  or  secretar]^  in  her  bedroom,  and  he 
says,  that  the  plaintiff  and  her  sister  had  the  keys  of  the 
room  after  their  mother's  death,  and  at  her  request,  and 
that  the  deeds  remained  for  a  considerable  time  in  the  bed- 
room, after  his  mother's  death,  when  the  defendant  took 
both  the  deeds,  and  put  them  in  his  desk  in  his  office 
below,  where  they  had  been  after  they  were  drawn,  and  before 
they  were  signed,  Mr.  Clinton  states,  in  his  answer,  that 
when  the  defendant  (J.  Arden)  delivered  the  deeds  to  him, 
they  were  enclosed  in  one  envelope,  and  endorsed,  "  Two 
deeds,  viz.  one  to  Louisa,  and  one  to  Eliza  B,  Arden,  each 
for  one  lot,  &c.,  to  Richard  D  Arden  and  De  Witt  Clinton, 
in  trust,  1805." 

The  conclusion,  from  all  this  testimony,  is,  that  the  grantor 
had  not  the  custody  and  possession  of  the  deed,  untU  some 
time  after  the  death  of  the  mother  of  the  plaintiff;  but  that 
the  deed  was  in  the  actual  possession  of  the  plaintiff,  or  of 
her  mother,  as  her  agent  and  bailee.  I  am  perfectly  satisfied 
of  the  truth  of  this  conclusion. 

If  we  recur  to  the  adjudged  cases,  and  to  the  acknowl- 
edged rules  of  law  on  this  subject,  they  will  be  found  in 
•favor  of  the  valid  operation  of  this  deed,  whether  the 
actual  delivery  was  to  the  plaintiff  or  to  her  mother.  This 
is  much  stronger,  and  attended  with  more  circumstances  of 
a  due  delivery,  than  Shelton^s  case.  \Cro.  Eliz.  7.)  In 
that  case,  the  deed  was  sealed  in  the  presence  of  the  grantee 
and  others,  and  was  read,  but  not  delivered ;  nor  did  the 
grantee  take  it,  but  it  was  left  behind  in  the  same  place ; 
and  yet,  in  the  opinion  of  all  the  justices,  it  was  a  good  grant, 
for  the  parties  came  together  for  that  purpose,  and  performed 
all  that  was  requisite  for  perfecting  it,  except  an  actual 
delivery ;  being  lefl  behind,  and  not  countermanded,  it  was 
held  to  lie  a  delivery  in  law.     In  the  ancient  authorities,  and 
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1814.  ^^  ^  ^'"'^  when  the  execntion  of  deeds  was  subjected  to 
s^^'-sy'^m^^  great  technical  formality  and  strictness,  it  was  admitted,  tlial 
80UVERBTE    if  -^.  execute  a  deed  to  B,  and  deliver  it  to  C,  though  hf 

Arden.       ^^*^^  "^^  ^^y  '^  ^^^^  "^^  ^^  ^^-J  y^^  *^  *®  **  8^^^  delivery  to  B. 

if  he  accepts  of  it,  and  it  shall  be  intcndc^d  that  C  took  the  ^ 

deed  for  him  as  his  servant.  {Faston,  J.  Year  Book\  3  //.  ."%^ 
6.  27.  A.  and  yi/ion,  cited  in  13  f'^invr,  23.  A',  pi.  J 2.  A.)  ^  _ 
The  case  of  l\iw  v.  Bury,  (2  Dy.  167.  6.)  is  a  stron;:  ^^  m 
determination  on  this  point :  A.  dehv<jred  a  deed  to  B.  t«i  f~»  ^i 
deliver  over  to  C  as  his  deed ;  jB.  did  so,  and  C\  refused-/-* -;^< 
to  accept  the  deed,  and  it  was,  accordingly,  left  with  him  by^^^y^ 
B.  It  was  hold  to  be  the  deed  of  A.^  and  enuring  to  the^f^  w  Mv 
benefit  of  C.  by  the  first  delivery,  and  before  any  actuaf^rjs  ^a 
delivery  over  to  the  party;  and  that  the  subsequent  refusal jks ^sa 
of  the  party  could  not  undo  it  as  a  deed  from  the  beginning  ^^  «g 
To  the  same  purpose  is  Afford  and  Lea^s  case,  in  2  Leon  ♦"*  •^w 
110. 

It  is  not  to  be  understood  that  mere  formal  words  ok<=^  ^ 
delivery  will,  in  all  cases,  bind  the  party,  and  render  tl«»  *  *  -^^ 
deed  absolute.  If  it  be  declared,  or  agreed,  at  the  time  ofc  <^^  ^ 
execution,  that  the  deed  is  not  to  pass  out  of  the  posscssioix  <=^  ^ 
of  the  grantor,  until  certain  conditions  are  complied  with  0  "i  ^*' 
the  deed  will  not  opemte  until  certain  conditions  are  fulfilled  t"^  "^^ 
This  has  beefi  so  ruled  at  law,  in  the  cases  of  Jackson  v  "'^^^ 
Dutilap,  and  of  the  Derby  Canal  Cbmjtavy  v.  fVilmoty  {W  ^  ' 
[*256]  Johns.  *Cas,  114.  9  East,  360.)  and  there  is  much  gooi-^^^^*^ 
sense  and  equity  in  the  decision.  But  if  there  be  no  sucM  "^^^  "^ 
agreement  or  intention  made  known  at  the  time,  and  botH  ^  *\? 
parties  are  present,  and  the  usual  formalities  of  executioi  ■  *'*  * 
take  place,  and  the  contract  is,  to  all  appearance,  consummated  t^  ^'* 
and  the  deed  is  left  in  the  power  of  the  grantee,  or  in  thc^^'  -* 
custody  of  his  particular  fritnd,  without  special  instructions*^^** 
there  is  no  case  to  be  found  in  law  or  equity,  in  which  suctf  2-^*- 
a  delivery  is  not  held  binding. 

A  voluntary  settlement,  fairly  made,  is  always  binding  in  i 
equity  upon  the  grantor,  unless  there  be  clear  and  decisive^  "-^  '  ^ 
proof,  that  he  never  parted,  nor  intended  to  part,  with  th^^^  ^ 
possession  of  the  deed  ;  and  even  if  he  retains  it,  the  weigh  «  *  ^* 
of  authority  is  decidedly  in  favor  of  its  validity,  unless  ther^*^  "^^ 
[m  other  circumstances,  beside  the  mere  fact  of  his  retaining  ^«  ■  * 
it,  to  show  it  was  not  intended  to  be  absolute.  This  wilf  i "''' 
appear  from  an  examination  of  a  few  of  the  strcHigest  case--^*^  ^ 
on  each  side  of  the  question. 

In  Sahlrrd  v.  ailham,  (1  P.  Wm,  577.)  the  ounl  mad.*>-*^ 
a  voluntary  settlement  upon  her  nephew,  then  an  infant  o^:^ 
only  four  years  old,  and  both  parts  of  the  deed  were  kejy^^^ 
in  fier  own  possession,  and,  some  years  afterwards,  slie  madfc^-^^ 
a  diflTcrent  settlement  on  another  nephew.  The  circuim  M^^o- 
flOB 
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itances  attending  the  execution  of  the  deed  do  not  appear,       1814. 
but  Lord  Macclesfield  refused  to  establish  the  first  settlement,  v^^^-v--^^ 
and  (oncluded,  not  only  from  the  fact  of  her  keeping  the    SouvRRBtif 
custody  of  both  parts  of  the  deed,  but  from  several  other      ardew 
circumstances,  that  it  was  a  case  of  surprise  and  imposition  in 
making    the   first   settlement   absolute   without    power    of 
revocation ;  and  in  a  case  which  I  shall  presently  mention, 
Lord  Hardwicke  said,  that  this  decision  was  not  applicable 
to  every  case,  but  was  dependent  upon  particular  circum- 
stances.    In   Cotton  V.  King,  (2  P.  Wms,  :353.)  the  mother 
made  a  voluntary  settlement,  in  trust  for  her  children,  and 
delivered  the  duplicate  deeds  into  the  hands  of  her  attorney 
and  agent,  "  with  a  strict  charge  that  he  should  not  part  with 
them  ;"  and  no  *other  person  was  privy  to  the  transaction,       [  *  257  J 
and   Lord   Chan.    King  held  the   settlement   not    binding. 
Again,  in    Ward  v.   Lant,  (^Prec.  in   Cli.   182.)   the   father 
executed  a  voluntary  bond   to  his  daughter,  without   any 
condition,  and  payable  immediately ;  but  he  always  kept  it 
by  him,  and  it  was  proved  to  have  been  his  intention  that  no 
use  should  be  made  of  it,  and  that  it  was  only  to  protect  him 
from  taxes,  and  it  was,  accordingly,  set  aside. 

It  is  easy  to  perceive  that  there  is  no  analogy  between 
these  cases  and  the  present ;  and  yet  they  are,  perhaps,  as 
strong  as  any  to  be  met  with  in  favor  of  the  failure  of  the 
settlement.  There  are  other  cases  which  show,  affirmatively, 
that  the  mere  retention  of  the  deed  by  t!ie  grantor  is  not 
sufHcient  to  defeat  it. 

In  Clavcring  v.  Clavering,  (2  T^ern,  473.)  a  voluntary 
deed  of  settlement,  in  trust,  made  in  1634,  always  kept  by 
the  grantor  in  his  custody,  and  never  published,  and  found, 
after  his  death,  among  his  papers,  was  held  to  control  a  sub- 
sequent settlement,  in  1690.  The  lord  keeper  said,  that 
though  the  first  settlement  was  always  in  the  grantor's  cus- 
tody, that  did  not  give  him  a  power  to  resume  the  estate  ;  and 
he  referred  to  Lady  Hudson^s  case,  where  a  father,  having 
taken  displeasure  at  his  son,  made  an  additional  jointure  on 
his  wife,  but  kept  it  in  his  power ;  and  being  afterwards  recon- 
ciled to  his  son,  cancelled  the  additional  jointure,  and  died  ; 
and  his  wife  was  allowed,  after  his  death,  to  recover  on  the 
cancelled  deed.  The  decree  of  the  lord  keeper  was  after- 
wards affirmed  in  the  house  of  lords.  (I  Bro.  P.  C.  122.) 
The  decision  in  Boughton  v.  Boughton,  (1  Atk.  625.)  was 
to  the  same  eflect,  and  Lord  Hardwicke  made  it,  with  the 
case  of  Naldred  v.  Gilham  full  in  his  mind.  He  held  that  a 
voluntary  deed,  formal  as  to  its  execution,  and  without  a 
power  of  revocation,  and  kept  by  the  grantor  uncancelled, 
was  not  to  be  defeated  by  a  subsequent  will.  He  went  still  ' 
further,  in  the  case  of  Johnson  v.  Smith,  (I  Ves.  314.)     The 

otrr 


2b-*  CASES  IN  CHANCERY. 

18M.       fiithcr,  in  ifmt  case,  assigned  all  his  *bonds,  and  other  se 

,.^1^-^^^-^^    curitics,  to  his  natural  daughter ;  but  the  deed  was  never  de- 

s*iivERBYE    hvered  to  her,  but  put,  by  him,  among  his  own  writings,  and 

Arjun        '^^  continued  to  deal  with  the  securities  as  his  own.     He 

afterwards  executed  a  bond  to  the  daughter ;  and  the  chan-  —  «. 
cellor,  after  his  death,  put  her  to  her  election,  between  the  ^^Mi 
deed  of  assignment  and  the  bond. 

I  am  accordingly  of  opinion,  that  the  deed  in  qucstion^-^s  C3i 
was  duly  executed,  in  December^  1805,  so  as  to  pass  theE^^iK 
estate ;  antl  that  it  was  not,  and  could  not  l)e,  defeated  b}5^  ^^\ 
any  8ubse(iu(Mit  acts  or  declarations  of  the  grantor.  A  vol-i^n^l 
untary  settl<'ment,  without  power  of  revocation,  cannot  bc^*=#b 
revoked,  (llllers  v.  Beaumont ^  1  Vtrn,  100.  Bait  \  ^^  ^ 
yiwton,  1  rnn.  164.)  It  becomes,  then,  unnecessary  to^J'  t 
examine  and  decide  on  the  force  and  effect  of  such  a  deliver]^  -^  -r 
as  that  made  to  Clinton,  in  1609.  If  a  deed  be  duly  exe  i:^-a*c 
cuted,  in  the  first  instance,  so  as  to  take  effect,  any  subse^^^^ 
quent  dehvery  is  null  and  void.     (^Co.  Lit.  48.  6.) 

The  plaintills  ought  to  be  let  into  the  possession,  and  th*  ^^  -h 
defendant,  Jumen  Ardcn^  to  account  for  the  rents  and  profits^^^  ^^ 
from  the  time  of  the  marriage  of  the  plaintiff  with  ServantM.  *"««< 
the  '^-^d  oi'  Janiiori/,  1809,  when  she  ceased  to  be  supported -^^^^ 
in  the  family  of  the  defendant;  and  let  a  reference  be  madrJt^de 
to  a  master  for  that  pur[x>se ;  and  all  other  questions  are,  ik-k  U) 
the  mean  time,  reserved. 

The  following  decree  was  thereupon  entered : 

"  That  the  deed  of  conveyance  from  the  defendant,  Jamr^-'^s 
Arden,  and  E'iza,  his  then  wife,  to  the  defendants,  De  Wi^^/ 
Clinton  and  Richard   D.  Ardtn,  bearing  date  the  23th  f>^ 
November,  1805,  mentioned  and  set  forth  in  the  pleadin^5 
and  proofs  in  this  cause,  was  duly  exeuted  and  delivered  b/ 
James  Ardcn,  and  Eliza,  his  then  wife,  on  the  25th  of  De- 
cvmbcr,  1805,  so  as  to  pass  the  estate  and  interest  in  the 
messuage  and  premises  therein  described,  to  the  defendants, 
De    Witt   Clinton  and  Richard  D.  Arden^  and  to  vest  the 

[  ♦  "259  ]  same  in  them,  to  the  uses,  and  upon  the  trusts,  therein  •men- 
tioned ;  and  the  deed  of  conveyance  is  hereby  declared  valid 
and  effectual,  in  the  law,  accordingly.  And  it  is  further 
ordered,  adjudged  and  decreed,  that  the  plaintiffs.  Saint 
Martin  Souverbye  and  Eliza  Bouquet,  his  wife,  in  right  of 
Eliza  Bouquet,  he  forthwith  let  into  the  possession  of  the 
premises  mentioned  and  described  in  the  deed  of  conveyance 
from  the  defendants,  James  Arden,  and  Eliza^  his  then  wife, 
to  the  defendants,  Dc  JVitt  Clinton  and  Richard  D.  Arden, 
bearing  date  the  •25th  of  Sovember,  1805,  and  into  the  per- 
•  ception  of  the  rents  and  profits  thereof,  in  arrear,  and  un|»iid, 
and  hereafter  to  accrue  and  become  payable,  or  that  Dc  Witt 
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Ion  and  Richard  D,  Arden  be  immediately  let  into  the  1814. 
^sion  thereof,  as  trustees,  upon  the  trusts,  and  to  the  v^^^-v-^^ 
in  the  deed  expressed  and  declared,  of  and  concerning  Souverbtk 
ame.  And  in  case  Dt  JVitt  Clinton  and  Richard  D,  ardilii 
rn,  or  the  survivor  of  them,  shall  take  possession  of  the 
lises,  they,  or  the  survivor  of  them,  shall  receive  and 
the  rents  and  profits  thereof,  in  arrear  and  unpaid,  and 
h  shall  hereafter  accrue,  and  become  payable,  in  trust 
md.pay  over^the  same,  from  time  to  time,  to  Saint  Mar- 
huverbye,  and  Eliza  Bouquet^  his  wife,  in  right  of  Eliza 
juet,  during  their  joint  lives,  and  to  Eliza  Bouquet^ 
ig  her  life,  if  she  shall  survive  Saint  Martin  SouverbyCy 
husband  ;  or  they,  De  Witt  Clinton  and  Richard  D. 
;ii,  and  the  survivor  of  them,  shall  permit  Saint  Martin 
erbycy  and  Eliza  Bonqiut,  his  wife,  in  right  of  Eliza 
juet^  to  take  the  rents  and  profits  during  their  joint 
;  and  that  Eliza  Bouquet  is  to  take  the  same,  during 
ife,  if  she  shall  survive  her  husband ;  and  after  the  death 
J/fza  Bouquet^  one  of  the  plaintiffs,  the  rents  and  profits 
le  premises  shall  be  received,  paid  and  applied,  accord- 
Lo  the  uses  and  trusts  in  the  before  mentioned  deed  of 
eyance,  bearing  date  the  25th  of  November,  1805,  limited 
declared.  And  that  the  trustees,  or  the  survivor  of  them, 
iny  other  person  then  claiming  an  interest  therein,  under 
deed  of  conveyance,  shall  be  at  Hberty  to  apply  to  vthis  [  *  260  ] 
t,  for  its  direction  in  that  behalf.  And  it  is  further 
red,  adjudged  and  decreed,  that  the  defendants,  De  Ifitt 
*on  and  nichard  D.  Arden^  shall,  within  twenty  days 
notice  of  this  decree,  cause  the  deed  of  conveyance  to 
^knowledged,  or  proved,  and  recorded,  according  to  law, 
le  greater  safety  of  the  title  of  the  phiintiffs  in  this  cause 
e  premises  therein  contained,  and  all  others  who  may  be- 
j  interested  therein.  And  it  is  further  ordered,  adjudged 
decreed,  that  the  plaintiffs,  during  their  joint  lives,  and 
1  Bouquet,  after  the  death  of  Saint  Martin  Souverbye,  her 
and,  if  she  shall  survive  him,  shall  be  at  liberty  to  use  the 
58  of  the  trustees,  or  the  survivor  of  them,  and  to  have 
ise  of  the  deed  of  conveyance,  for  the  purpose  of  prose- 
ig  at  law,  or  taking  any  reasonable  measures  to  obtain 
possession  of  the  premises,  and  for  receiving  the  rents 
profits  thereof,  according  to  their,  and  her  rights  to  the 
!,  as  herein  before  declared  and  adjudged.  And  it  is 
er  ordered,  adjudged  and  decreed,  that  the  defendant, 
J  Arden,  account  with  the  plaintifis  in  this  cause,  for  the 
1  and  profits  of  the  premises,  from  the  23d  of  January, 
',  and  that  it  be  referred  to  one  of  the  masters  in  chan- 
to  take  the  account  accordingly  ;  and  that  in  taking  the 
not,  the  master  charge  James  Arden  with  the  rents  of  the 

>L.  I.  ^  ao9 


960 


1814. 


8TERRY 
V. 

Ardck. 


CASES  IN  CHANCERY. 

premises  received,  or  which,  without  wilful  default,  might  hare 
been  received  for  the  same ;  and  that  the  master  make  all  just 
allowances  to  James  Arden,  for  taxes  and  repairs ;  and  that 
the  master  who  shall  take  the  account,  report  thereon,  to  the 
Court,  with  all  convenient  speed.  And  it  is  further  ordered, 
that  the  que>tion  of  costs,  and  all  further  directions,  be 
reserved  until  the  report  shall  come  in. 


I  ♦  261  ] 


October  3d. 


^Sterry  and  Wife  against  Arden  bimI  others. 

A  voluntary  conveyance,  intended  as  a  settlernf-nt  for  a  chiM  of  tb       'C 
grantor,  is  void,  aa  against  a  suliecquent  purchuser  lor  a  valuable  ooo^^b- 

sideration,  with  only  iiuplied  notice  oi   the  previous  deed,  fay  tb e 

statute  of  frauds. 

But  such  deed  may  herome  valid  by  matter  ex  post  faetoi,  m  by  mm^^  e 
vahiahle  consideration  intervening. 

Marriage  is  such  a  valuable  consideration ;  and,  therefore,  if  the  granl^^se 
in  a  \oluntary  deed,  gains  credit  by  the  conveyance,  and  apenmn      mm 
induced  to  marry  her,  on  account  of  the  iiroviPtons  made  for  her  ^  n 
the  deed,  such  conveyance,  on  the  marriagf%  ceuses  to  be  vokmcar-T^, 
Olid  l>oeoHieA  g(H>d  against  a  subsequent  bona  fidk  purebaaer  for*  a. 
valuable  consideration. 

And  it  mnkcs  no  ditierence  v\'hether  any  fmrticular  marriage  was   iir 
contemplation  at  the  time  of  the  voluntary  settlement,  or  nor. 

LOUISA  ANN,  one  of  the  plaintifTs  in  this  case,  and 
one  of  the  daughters  of  James  Arden^  and  Robert  Sterr^,  her 
husband,  filed  their  bill  to  obtain  the  benefit  of  a  conveyance 
made  to  the  defendants,  Richard  D.  Arden,  and  De  Wt« 
Clinton,  in  trust  for  her,  by  her  father,  James  Arden  and  for 
an  account.  The  circumstances  attending  tlie  execution  and 
delivery  of  this  deed  are  the  same  ns  those  stated  in  the 
preceding  case,  in  regard  to  the  deed  to  the  plairttiflTs  sister, 
Eliza  B.  Arden ;  and  which  it  is,  therefore,  unnecessary  to 
repeat. 

The  circumstances  peculiar  to  this  case,  stated  in  the  bill. 
vrere,  that  on  the  1  Ith  of  December,  1809,  the  plainttflTs  mar^ 
ried,  and  had  a  child  born,  which  is  still  living.  That  the 
plaintiff,  Robert  Sterry,  when  the  marriage  took  pitice,  un- 
derstood, and  believed  that  Louisa  Ann  had  a  bencfic.al  in- 
terest in  the  trust  premises,  according  to  the  conveyance. 
That  James  Arden  fraudulently  executed  a  deed  of  con^Fey* 
ance  of  the  trust  premises  to  the  defendant,  Philip  Vepfrnk, 
a  relation,  who,  knowing  the  interest  of  the  plaintiffs  in  the 
premises,  fraudulently  accepted  such  deed,  and  ckinved  to 
«10 
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I  the  premises  by  virtue  th^eof :  they,  James  Arden  and        1914. 

Hip   t^erplank,  thereby  intending  to  defraud  the  plain-  v.^^^-s^'-^i^ 

,  and  defeat  the  deed  in  trust  for  Louisa  Ann,  and  the       Sterrt 

te  thereby  created.     That  the  protended  deed  to  Ver-       ardkk 

k  was  dated  the  11  th  of  December,  1809,  and  expressed       r  «  ggb  1 

B  in  consideration  of  a  large  sum  of  money  paid,  by  him,       *  ' 

fames  Arden;  but  that,  in  fact,  the  deed  was  not  exe- 

d  on  that,  but  on  some  subsequent  day,  and  fraudulent-. 

ated  anterior  to  its  actual  delivery ;  and  that,  if,  in  fact, 

Eis  executed  on  the  1 1th  of  December,  1809,  it  was  so  ex- 

ed  and  accepted,  at  an  hour  subsequent  to,  and  with 

knowledge  of  the  marriage  of  the  plaintiffs ;  and  that  the 

(■deration,  mentioned  in  the  deed  to  Verplank,  was  never 

f  paid,  or  ^cured  by  him  to  James  Arden,  from  the  proper 

Is  of  Verplank. 

antes  Arden,  in  his  separate  answer,  stated,  in  rehtion  to 

laieto  Verplank,  that  considering  himself,  in  consequence 

iouisa  Ann^s  marriage  without  his  consent,  as  the  abso- 

owner  of  the  premises,  he  did,  on  or  about  the  llth  of 

ember,  1809,  sell  and  convey  the  premises  to  the  defend- 

Verplank,  for  the  consideration  of  16,00(^  dollars,  paid 
ira  by  Verplank,  on  the  delivery  of  the  deed  ;  and  that 
deed  was  executed  on  some  day  between  the  llth  and 
I  of  December^  1809,  but  on  which  day  he  did  not  recol- 
;  but  it  was  after  the  intermarriage  of  the  plaintiffs. 
^erplank,  in  his  answer,  stated,  that  before  the  execution 
he  deed  from  Arden  to  him,  he  had  heard  that  Arden 

made  some  provision  for  his  daughters,  out  of  property 
ited  in  Greenmch  street,  but  who  informed  him  he  could 
recollect,  and  was  wholly  ignorant  of  the  circunr stances 
nding  such  provision,  or  the  manner  in  which  such  set- 
lent  was  made.  That  at  the  time  the  deed  from  Arden 
Am  was  executed,  he  had  no  knowledge  or  notice,  that 
premises  conveyed  to  him  had  been  previously  conveyed  to 
trustees,  on  the  trust,  as  stated  in  the  bill  of  the  plaintiffs ; 

he  purchased  the  premises  for  *16,000  dollars,  and  that,  [  *  263  J 
or  about  the  llth  of  December,  1809,  he  received  the 
i;  that  for  several  months  prior  to  the  execution  and 
?ery  of  the  deed  to  him,  he  was  in  treaty  with  Arden 
the  purchase  of  the  premises,  and  the  terms  of  purchase 
e partly  agreed  on,  at  least  one  month  prior  to  the  llth 
December,  1809 ;  and  that,  at  the  time  of  the  execution  of 
deed  to  him,  he  had  no  knowledge,  to  the  best  of  his 
Election,  of  the  intermarriage  of  the  plaintiffs ;  that  he 
Id  not  recollect  the  precise  day  on  which  the  deed  to  him 
executed,  but  is  positive  that  it  wase.vecuted  between  the 
I  and  !4th  of  December ;  that  he  actunlly  paid  the  whole 
lideration  mentioned  in  the  deed,  and  has  rince  theexec\i« 
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1814.       ^^^^^  tnereof,  received  the  rents  and  profits  of  the  premises  i 

v.^p->^^.-i«^^  question,  to  his  own  exclusive  use ;  that  he  married  the  nice 

Stkrrt       of  James  Ardtn ;  and  he  insisted,  that  the  prior  deed,  i 

ARDK5.       ^'■^^^  ^^^  Louisa  Ann,  was  voluntary,  and  void,  by  virtue  < 

the  act,  entitled,  "  An  act  for  the  prevention  of  frauds." 

It  was  proved  that  the  plaintiff,  Robert  Sterry,  knew,  pre 
vious  to  the  marriage,  of  the  settlement  which  had  been  mad 
upon  the  plaintiff,  Louisa  Ann,  and  that  the  premises  wei 
worth  about  '20  or  21,000  dollars. 

iS.  Jones,  jun.snd  lliggs,  for  the  plaintiffs,  contended,  ths 
the  purchase  of  Verplank,  though  for  a  valuable  considen 
lion,  if  made  with  notice  of  the  prior  voluntary  settlemen 
was  void.  Though  there  may  be  some  color  of  equity,  th) 
a  bona  fide  purchaser,  without  notice,  and  for  a  valuable  coi 
sideration,  the  vendor  being  in  possession,  should  be  prefe 
red  to  a  prior  voluntary  setdement,  yet  there  is  no  sue 
equity  in  his  favor,  where  he  purchases  with  notice  of  tl 
prior  settlement  Policy  does  not  require,  in  that  case,  th; 
there  should  be  such  a  preference,  and  it  would  be  unjus 
The  Stat,  of  27  th  Eliz.  speaks  only  of  fraudulent,  not  volui 
tary  conveyances.  And  such  a  construction  ought  not  i 
be  given  to  the  statute,  as  would  defeat  a  prior  voluntai 
r  ♦  264  ]  *settlement,  in  favor  of  a  purchaser  with  notice  of  it.  Wbei 
the  voluntary  deed  is  fair,  legal  and  honest,  at  the  time, 
will  not  be  defeated  by  any  subsequent  matter,  unless  b 
the  act  of  the  grantee,  or  where  the  rights  of  a  purchaser, ; 
equity,  require  it.  A  purchaser,  with  notice,  is  not  a  boa 
fide  purchaser.  He  attempts,  knounngly,  to  defeat  the  veste 
rights  of  other  and  innocent  persons. 

The  only  three  cases  in  England,  decided  since  ihe  yea 
1776,  which  go  to  sanction  a  different  doctrine,  ought  nc 
to  be  received  as  authority  here,  especially  when  it  is  nc 
denied  that  they  are  against  principle,  and  not  founded  o 
a  true  construction  of  the  statute.  The  cases  in  favor  o 
voluntary  settlements  are  numerous,  and  a  summary  of  th 
law  on  this  subject  may  be  found  in  the  opinion  of  Lor 
EUenborough,  in  the  case  of  Doe,  ex  dera.  Ottley^  v.  Manning 
(9  East,  59—63.)  These  cases  all  go  to  show,  that  volur 
tary  conveyances  may  afford  presumption  of  fVaud,  yet  tlie 
are  not  absolutely  void  at  common  law,  or  under  the  statoti 
as  against  a  subsequent  purchaser.  (See  Sir  Ralph  Bory 
case,  1  Vent.  193.  Jenkins  v.  Kcmi$,  Hard.  398.  1  Lex 
150.  Lavender  v.  Blackstone,  2  Lev.  146.  Garth  v.  ll^ 
1  Keb.  486.  Style,  441—446.  GUb.  Law  of  Eoid.  201 
(246.)  2  fVils.  357.  Cowp.  434.  705.  2  BL  Com.  30< 
301.  1  Vem.  364.  3  Atk.  238.)  Love  and  affectio 
am  a  good  consideration  for  a  conveyance,  and  the  deai 
«1S 
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Ibis  case,  is   most  clearly  honest  and  meritorious.     (2        ig|4 
iiUt.  225.)  v.-^^..^ 

The  English  judges,  in  late  decisions,  have  regretted  that      Stkrki 
diflferent   doctrine  has  prevailed ;  but    they  thought  too       ARliEFf. 
luch  property  was  held  under  it  to  allow  them  to  decide 
.iflTerently ;  though,  if  the  case  were  res  Integra^  they  would 
ave  given  a  different  construction  to  the  statute,  and  sup- 
orted  these  honest  family  settlements.     (1  Fonbl,  Eq.  269, 
^0.  n.  g.  Hugden's  Law  of  yend.  433.     1  Bay's  S,  C.  Rep, 

*This  Court  is  not  embarrassed  with  any  such  difficulty  ;       [  *  265  ] 
:s.  -Kid  ought  to  disregard  a  rule  so  repugnant  to  principle,  and 
fc.  <=»  the  good  sense  and  sound  construction  of  the  statute. 

That  Verplank  is  chargeable  with  notice  of  this  prior 
c\eed,  there  can  be  no  doubt.  Notice  may  be  actual  or  con- 
fix txuctive,  and  what  is  enough  to  put  the  party  on  inquiry,  is 
» efficient  notice.  (I  ^^^.  489.  2  Atk.  51.  174.  2  tfro. 
^yi.  1  Ch.  Cas.  28.  259.  2  Veseyjun.  440.  2  Ch.  Cas. 
S46.  1  FonbL  Ei.  271.  Ncwiand  on  Contracts^  54. 
Sudden's  Law  of  Vend.  498.) 

Again,  the  marriage  of  the  plaintiff  intervening  prior  to 
the  purchase,  it  is  to  be  presumed  to  have  been  an  induce- 
''^ent  to  the  settlement,  and  focms  a  consideration,  ex  post 
^oc^o,  which  makes  the  conveyance  valid  and  eflectual,as 
^^  given,  originally,  for  a  valuable  consideration.  (Sugden's 
^U7  of  Vend.  436,  437.  1  Sid.  133.  Skinner,  423.  1  East, 
95.  10  Johns.  Rep.  185.  9  Vesey,  190.  9  East,  69. 
^  Vetey^  862.  Bac.  Abr.  Frauds,  (C.)  Newland  on 
^ntractSj  404.  Roberts  on  Fraud.  Con.  195.  Free,  in 
G4.  275.) 

tiariion  and  Harris,  contra,  contended,  that  there  was 
*^o  delivery  of  the  deed,  and  that  it  having  been  retained  by 
Y^«  father  in  his  possession,  it  was  inoperative.  (1  P. 
^*^ms.  577.) 

The  deed,  in  this  case,  was  purely  voluntary ;  it  is  proved 
^Hat  the  one  dollar,  mentioned  as  the  consideration,  was 
*}^Ver  paid.  Then,  Verplank,  being  a  bona  fide  purchaser 
*^^  a  valuable  consideration,  without  notice,  the  prior  volun- 
^ry  deed  is  void  as  against  him.  Verplank,  in  his  answer, 
^^nies  that  he  had  notice,  and  no  notice,  in  fact,  has  been 
^■'o^ved.  A  mere  rumor  or  report,  of  the  kind  stated,  is  not 
?^flicient  to  charge  a  party  with  notice.  The  grantor  had 
Jj^en  in  continued  possession  since  the  date  of  the  deed,  for 
■^Ur  years,  and  Verplank  had  a  right  to  consider  him  as  the 
*^^ner.  The  case  of  Ottley  v.  Manning,  *(9  East,  69.)  is  [  *  266  ] 
•inclusive  on  the  point,  and  there  are  numerous  cases  to  the 
*^*tie  efiect,  which  prove,  incontestably,  that  it  is  the  estab- 
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lished  rule  in  England,  that  a  voluntary  cooveyance^  undfif  ^ 
the  statute  of  the  Ul  Eliz.^  is  fraudulent  against  a  subsequen^^ 
purchaser  for  a  valuable  consideration.  {TolhMs  SUp  ^ 
Hoi,  'MjS.  1  Ch.  liej).  78.  2  ketey,  10.  Woodit't  case^^ 
cited  Cro.  Jac.  158.  -2  BL  Rep.  1019.  CatrjK  279.  2  Bra 
148.  4  Bos.  if  Pull  33*2.  2  :2Viiiiir.  iit«;i.  8*2.  4  Crutsc 
Deec/,  r»/.  32.  cb.  22.  s.  29-^2.  Hugdtn'i  Law  of  Ftnd.  ~ 
ed.  432.) 

The  cases  cited  to  the  contrary  are  cliiefly  loose  dtct^  -^ 
and  the  opinion  of  Lord  MansJielJ,  in  Chapman  v.  Kmer^  — 
{Cowp.  279.)  was  prior  to  his  dictum  in  Cadogan  v.  Kennc:^^ 
and  in  Doe  v.  Routledge. 

Lord  Ellenborough,  in  Ottley  v.  Manning,  does  not  deer  j 
that  this  is  tlie  construction  of  the  statute,  but  ib  inclined  i 

think  that  the  statute  itself  ought  to  have  been  different. 

The  marriage,  in  this  case,  did  not  render  the  coiiside^^ia. 
tidn,  of  the  prior  conveyance,  valuable.     Being  against  W^Jie 
consent  of  the  grantor,  it  could  be  no  inducement  to  him       in 
making  the  settlement.     The  marriage  could  be  no  beD«z?i!j| 
or  comfort  to  him,  when  against  his  will.     Such  a  niarrisa^ 
cannot  change  the  original  character  of  the  conveyance. 

Again,  it  is  not  proved  that  Sterry  knew  of  the  conr  «>r- 
ance  before  the  marriage  ;  if  he  did,  he  must  be  presuiocsd, 
also,  to  have  known  of  the  conditions  annexed  to  the  dec^; 
and,  then,  lie  married  subject  to  the  effects  and  coDsequences 
of  those  conditions. 


The  Chancellor.     The  same  questions  arise  in  this  cai 
t  Ante,  p.  sio.  as  in  that  of  Souverbye  and  tvi/e  v.   J.  Arden  and  oihtn,^ 
on  the  delivery  of  the  deed.     The  two  deeds  were  drawr^ 
and  executed  together,  and  their  history  is,  in  all  respects, 
the  same.     The  proof,  then,  in  each  cause,  is  the  same,  to 
every  essential  purpose ;  and  though   Bleecker^  one  of  the 
subscribing  witnesses  to  each  deed,  was  not  examined  in  thi 
last  case,  yet  his  testimony,  and  that  of  the  other  witnessc 
I  *  267  ]       *in  the  other  cause,  applies  ec]ually  to  the  execution  and  di 
posal  of  deeds,  and  it  was  averred  upon  tlie  argument,  tl 
the  depositions  in  each  cause  were,  by  consent,  to  be  n 
in  the  other.     Whether  this  be  so,  or  not,  does  not  apf 
to  be  in  any  way  material ;  for  I  consider  the  proof  take 
this  cAuse  to  be  the  same,  in  effect,  as  that  in  the  other, 
quite  sufficient  to  estabUsh  the  delivery  of  the  deed,  in  I 
We  have,  in  tliis  case,  the  additional  deposition   of  ; 
Livingston,  who  states,  that  he  saw  the  deed  in  possi 
of  Louisa,  the  grantee.     The  opinion  which  I  have  a^ 
given  in  the  other  case,  would  then  apply  to,  and  / 
this,  was  it  not  for  a  new  matter  of  defence  set  up  bj 
plank,  who  claims  to  be  a  subsequent  bona  fide  pur 
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TThis  necessarily  leads  me  to  the  consideration  of  two  very        1S14. 
'Bmportant  points  arising  out  of  this  case :  v.^i^-n.^'^^ii^ 

1.  Whether  the  voluntary  conveyance  to  the  daughter  STXRar 
"was  fraudulent  and  void,  under  the  3d  section  of  the  act  of 
the  26th  of  February,  1787,  [s.  10.  c.  44.  and  which  is  the 
same,  precisely,  as  the  statute  of  27th  Eliz.  c.  4.]  as  agaiast 
a  subsequent  purchaser  for  valuable  consideration  ;  and,  if 
so,  then, 

2.  Whether  the  intervening  marriage  of  the  plaintiffs,  be- 
tween the  settlement  and  the  purchase,  did  not  restore  the 
first  deed,  and  give  it  value  and  validity. 

1.  I  shall  consider  Verplank  as  a  purchaser  for  a  valuable 
consideration.  He  gave  16,000  dollars  in  cash,  and,  though 
it  may  have  been  a  very  cheap  purchase,  there  was  not  such  • 
inadequacy  of  price  as  to  justify  an  inference  of  fraud.  I 
shall,  also,  consider  him  as  a  purchaser  without  actual  notice 
of  the  settlement  upon  the  plaintiff.  He  declares  in  his 
answer,  that  he  Had  no  knowledge  or  notice  of  the  convey- 
ance of  1805,  when  he  purchased,  and  there  is  not  proof  to 
coBtradict  this  answer.  But  I  hold  him  chargeable  with 
constructive  notice,  or  notice  in  law,  because  he  had  informa- 
tion sufficient  to  put  him  upon  inquiry.  He  admits  that, 
before  the  execution  of  the  deed,  he  had  heard  that  the 
grantor  had  made  some  provision  for  his  daughters  out  of 
property  in  Gnentcich  street ;  and  there  is  no  evidence  in  the 
*case,  that  the  grantor  owned  any  other  property  in  that  street,  [  *  268  | 
except  the  lots  included  in  the  settlement.  Here,  then,  is 
the  case  of  a  fair  voluntary  conveyance,  made  by  a  father  to  his 
daughter,  he  not  af)pearing  to  be  indebted  at  the  time,  and 
a  subsequent  sale  made  by  him,  with  intent  to  defeat  that 
settlement,  but  made  for  a  valuable  consideration,  and  to  a 
purchaser  chargeable  only  with  notice  in  law.  The  ques- 
tion arising  on  this  fir  t  point  is  definitively  settled,  in  England ^ 
bj  determinations  of  a  recent  date  in  the  four  great  Courts 
at  IVestmiruter  ;  and  it  is  impossible  not  to  feel  all  the  respect 
which  is  justly  due  to  decisions  of  so  much  weight  and 
authority.  (Evelyn  v.  Templar,  2  Bro.  148.  Doe,  ex  dem. 
Oiiley,  v.  Manning,  9  East,  59.  Doe  v.  Martyn,  4  Bos.  ^ 
PuU.  332.  Hill  V.  The  Bishop  of  Eieter,  2  Taunt,  82. 
Doe  V.  Hopkins,  in  the  Excheq.  cited  in  9  East,  70.)  The 
vokiutary  deed  is  considered  fraudulent  and  void  against  the 
subsequent  deed,  and  it  is  held  to  be  immaterial  whether 
ike  purchaser  had,  or  had  not,  notice  of  the  prior  deed  ;  and 
it  was  an  old  settled  rule,  decided  in  Gooch's  case,  (5  Co, 
60.)  that  notice  to  a  purchaser,  of  a  fraudulent  deed,  was  of 
10  consequence,  as  it  was  still  void. 

It  has  been  suggested,  that  this  is  a  principle  settled  in 
England  since  our  revolution  ;  but  it  appears  to  me  that  the 
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1814.       '^^®  cases  ha\e  declared  no  new  doctrine,  and  have  onjy  fol- 
s^^^^^"^^  lowed  the  rule  as  they  found  it,  long  before  settled  by  & 
Sterrt      series  of  judicial  decisions  of  too  much  authority  to  be  there 
Aedeit.      shaken.     In  ihe  late  casein  Easfs  Rep.jhordEllenbormigh^ 
in  dehvcring  the  opinion  of  the  K.  B.,  gave  a  full  and  accu- 
rate view  of  most  of  the  cases  on  both  sides  of  the  questiol;i,       ^ 
from  the  time  of  the  statute  of  Elizabeth ;  and  no  one  who     <^ 
examines  that  opinion  attentively,  and,  especially,  if  he  also    ^h 
inspects  the  original  cases  referred  to,  can  well  hesitate  as  to<^^ 

the  correctness  of  the  conclusion  drawn  by  the  Court,  tlmt  

''  the  weight,  number  and  uniformity  of  the  authorities,  in^^K 

favor  of  the  rule  as  there  decided,  do  very  much  prepon 

derate." 

It  cannot  be  expected  that  I  should  attempt  to  go  over,^^ 

[*269]       *in  detail,  the  numerous  cases  which  have  been  so  ably  ar 

ranged  and  reviewed,  and  so  fairly  stated  in  the  opinion  re 

ferred  to.     I  shall  content  myself  with  merely  alluding  tc^ 
them,  and  with  the  remark,  that  those  cited  in  favor  of  th^^ 

position,  that  the  voluntary  deed  is  only,  prima  facie^  fraud 

ulent  as  against  the  subsequent  purchaser,  are,  generally^  9. 
mere  dicta^  and  not  solemn  adjudications  upon  the  point. 

In  favor  of  the  voluntary  settlement,  are  Sir  Ralph  Bovy*  j^' 
case,  1  Vent.  193.  Jenkins  v.  Ktmeshe,  Hard,  398.  1  Lei^  — 
150.  Lavender  v.  BlacJcstone,  2  Lev.  \46.  Garth  v.  Moi^^^ 
1  Keb.  486.  Ano?i,  Stt/,  446.  Gilbert's  Law  of  Ev.  5201  ^ 
Standon  v.  Charhcood,  MSS,  died  9  East,  64.  Loic5i_ 
Mansfield,  m  Cadogan  v.  Kennett,  Coirp.  434.  and  in  Da^ 
V.  Routledge,  Coup.  708.  710. 

In  favor  of  the  subsequent  purchaser,  are  Woodie^s  cas^^v 
cited   in    Colville   v.  Parker,   Cro.  Jac.   158.     Prodgerg  %r  — - 
Langham,  1  Sid.  133.      White  v.  Ilussey,  Prec.  in  CR.  14r  — ^ 
Tonkins  v.  Ennis,  I  Eq.   Cas.  Abr.  334.  pi.  6.      White  ^r  — 
Sansom,  3  Atk,  412.     Townsend  v.    Windham,  2   Ves,  IC^ - 
Roey.  Mitton,  2    Wils.  356.     Goodright  v.  MostSy   2  IP  ^^ 
Rep.  1019.      Chapman  v.  Emery,  Coup.  278.     Lord  Kenyo^^'^9 
in  Nunn  v.  mismore,  8   Term,  528.     There  are,  howeve=-   Tj 
some  cases  which  are  not  mentioned  in  the  opinion  deliverer — ^^ 
by  Lord  Ellenhorough,  and  which,  as  it  seems  to  me,  gi  ■      v^ 
additional  weight  to  the  opinion  which  has  been  adoptc^^sd. 
Thus,  in  Walker  v.  Burrows,  (1  .^tk.  93.)  Lord  Hardtcic^  ^k« 
observes,  "  It  has  been  said,  all  voluntary  settlements  ti^^mse 
void  against  creditors,  equally  the  same  as  they  are  agaiina^st 
subsequent  purchasers,  under  the  statute  of  27  Eliz.  ch.  4. 

but  this  will  not  hold ;"  and  he  afterwards  adds,  "  But,  upr=>oD 
the  statute  of  the  27   Eliz.,  which  relates  to  purchas^^s/»/ 
there,  indeed,  a  settlement  is  clearly  void,  if  voluntary,  tT^Jiat 
iSy  not  for  a  valuable  consideration,  and  the  subsequent  p^- w- 
chasers  shall  prevail  to  set  aside  such  settlement."     Agsmw, 
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ill  Upton  V.  Basset,  which  was  shortly  after  tlie  statute,  {Cro.  1814. 
Eiiz.  445.)  there  was  an  evident  admission  and  understand- 
ing of  all  the  judges,  *that  a  voluntary  conveyance  was  void, 
«nder  the  27  Eliz.,  against  a  subsequent  bona  fide  purchaser 
ior  valuable  consideration.  The  case  of  Taylor  v.  Stile  is 
«ited  by  Sugden,  p.  483,  as  being  decided  in  chancery,  in 
1763,  and  in  which  Lord  Northington  held  it  to  be  clear, 
that  a  subsequent  purchaser  for  valuable  consideration, 
though  with  notice,  should  set  aoi(ie  a  voluntary  settlement; 
and  Mr.  J.  Bathurst  said,  he  kuv^vv  that  Lord  Harduncke 
liad  determined  so  in  ivventy  instances.  In  Douglass  v. 
fVaad,  (I  Ch.  Cas.  99.)  the  Court  of  Chancery  set  aside  a  I 

voluntary  conveyance  as  fraudulent  against  a  subsequent 
purchaser,  and  though  the  Court  are  reported  to  have  said, 
*'  that  all  voluntary  conveyances  are,  jtrma  facie ^  to  be 
looked  upon  as  fraudulent  against  purchasers,  unless  the 
contrary  be  made  to  appear,"  yet  the  decree  was  conforma- 
ble to  the  principle  contended  for  by  the  purchaser,  for  it 
set  aside  the  voluntary  conveyance  as  fraudulent,  though 
nothing  appeared  but  the  want  of  valuable  consideration  to 
make  it  so.  It  is,  also,  worthy  of  notice,  that,  in  the  original 
text  of  the  treatise  of  equity,  published  in  1737,  and  of 
which  Fonblanque  is  the  editor,  (1  Fonb,  268.)  the  same 
doctrine  is  explicitly  laid  down.  In  short,  the  principle  set 
up  in  favor  of  the  purchaser,  has  been  so  long  and  so  well 
established,  by  a  series  of  authoritative  decisions,  supported 
by  the  most  eminent  judges,  that  I  feel  bound  by  them, 
whatever  doubts  I  might  have  had  upon  this  construction  of 
the  statute,  if  I  had  been  at  liberty  to  follow  my  own  reflec- 
tions. When  a  principle  has  taken  such  deep  root,  and  re- 
ceived such  uniform  support,  it  belongs  to  the  legislature, 
and  not  to  the  Courts  of  justice,  to  suppress  or  destroy  it. 

It  has  been  observed,  that  the  present  defendant  was  not 
a  purchaser  with  actual  notice  of  the  deed  of  settlement. 
He  does  not,  therefore,  come  within  the  exception  for  which 
some  have  contended.  Doubts  have  been  frequently  ex- 
pressed, whether  the  better  construction  of  the  statute 
would  not  have  been  to  support  the  voluntary  conveyance 
^*^Bgainst  purchasers  for  a  valuable  consideration,  with  notice ;  [  *  271 
(and  to  that  opinion  I  strongly  incline ;)  yet  it  is  pretty  evi- 
dent, that  the  allusion  here  was  only  to  the  case  of  actual 
notice,  where  the  purchaser  was  intentionally  and  premedi- 
tatingly  defeating  the  fair  claims  and  expectations  of  the 
prior  grantee.  (9  East,  71.  4  Bos.  Sf  Pull,  335.  1  Fonb. 
269-  n.  g.)  Equity  does  make  a  distinction  between  pur- 
chasers with  and  without  notice  of  the  prior  voluntary  set- 
tlement made  without  fraud ;  but  it  is  only  when  the  former 
comes  for  the  aid  of  the  Court  to  compel  a  specific  perform- 
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ancc,  and  it  then  refuses  its  aid,  and  leaves  him  to  his 
remedy  at  law.  (Uentui  v.  Miugrovcy  2  Pes,  5;^.  Oxley  T 
Lcc,  \  Aik.  iy^o.) 

^.  Tlio  Iu^\t  point  is,  whether  the  marriage  of  the  plain- 
titls,  before  the  purchatic.  did  not  give  a  new  character  to 
the  rtrst  deed,  so  as  to  (entitle  it  to  preference. 

It  is  admitted,  tliut  the  deed  to  yirplunk  was  rnarle  and 
executed  after  the  marriage,  and  in  consequt  nee  of  it,  and 
the  testimony  in  the  ca>e  is  cieeisive,  (I  refer  to  the  deposi- 
tions of  Mr*<.  Servant  and  Colonel  Uaickins^)  that  the  plain- 
tiff, Rohtrt  Sterri/,  married  with  previous  knowledge  of  this 
decki  of  settlement  on  his  wife.     Under  the^e  circumstances, 
I  consider  the  law  to  be,  that  the  first  deed  l>ecanie  good  and 
valuable,  and  ought  to  prevail.     The  marriage  \^a<:  a  valua- 
ble consideration,  which  fixed  the  intcn^st  in   the  grantee 
against  all  the  world  ;  she  is  regarded,  from  that  time,  as  a 
purchaser,  and  as  much  so  as  if  she  had  then  paid  an  adequate 
pecuniary  consideration.     It  has   been  a   |  r  nciple  of  long 
standing,  and  uniformly  recognized,  thut  a  dee. i,  voluntary  or 
fraudulent  in  its  creation,  and  voidable  by  u  purchaser,  maj 
become  good  by  matter  vjl  post  facto.    (1  Ai7.  l-VS.     1  Easty 
95.)     It  is  the  constant  language  of  the  bcoks,  and  of  the 
Courts,  that  a  voluntary  deed  is  made  good  by  a  subsequent 
marriage,  and  a  marriage  has  always  been    held  to  be  the 
highest  coiisideration  in  law.     (Co.  Lit.  9.  //.)     The  cases 
72  ]       do  not  recjuire  that  the  settlement  should  have  l)een  *nuule 
with  a  view  to  any  particular  marriage  ;  it  is  sufiicient  that 
the  settlem4  lit  was  afterwards  known  to  third   |)er<ons,  and 
was  one  |)rnhable  inducement  to  the  sul>st(]uent  marriage. 
Indeed,  in  Brown  v.  Carter^  (5  J^es.  877.   ^?r8,  fc^89.)   Lord. 
Alvanltij  <lid   not  think  it  very   materiid  to  )  rove  that  the  s=;» e 
marriage  was  even  made  widi  notice  of  the  voluntary  settle*        g? 
ment,  as  the  knowledgt?  of  the  cireumstJinces  of  the  party       '^^ 
and  the  inducement,  were  to  hv.  presumed,     'i'he  principle^=»  ie 
is,  &s  it  is  tiiere  stated,  that  it  would  be  a  fraud  on  the  hus—  ^^ 
band,  if  the  pmbable  inducement  was  to  be  afterwards  with—  *^" 
drawn,  and  tint  it  would  be  gross  inju-tice  to  take  away  thc^^*^® 
benefit  of  the  settlenunt  from  the  married  f  arties,  and  their*  ^  j' 
issue.     The  c:»se  of  Prodiccrs  v.  J^aii^ham,  (I  *SW.   133.)  is^  ^  " 
a  lead'ng  one  on  this  point,  and  it  has  ahvnys  l>een  roer».     J"  *' 
tioned  as  goo<l  law.     Thut  was  a  case  of  a  voluntary  con- 
veyance, in  trust,  for  an  only  daughter  for  twenty-one  years 
to  the  intent  that  the  profits,  before  marriage,  shtHild 
applied  to  her  maintenance,  and,  if  she  married  with  th^^-^^ 
lather's  consent,  then  in  trust  for  her  during  tl  e  residue  of^^^' 
the  term,     'i'he   Court   held,  that  the   conveyance   to  th^^^ 
daughter  was  a  voluntary  conveyance,  and  would  have  beer^^^" 
void  as  against  the  defendant,  a  subsequent  purchaser  fo^^^^^^ 
S18 


CASES  IN  CHANCERY.  STS 

valuable  consideration,  if  the  marriage  had  not  intervened,        1814. 
yet  when  that  took  eriect,  it  ceased  to  be  voluntary,  and  be-  s^'^v^-'^^ 
canie    supported   by  a  valuable   consideration,    which  was       Stlrrt 
unimpeachable,  inasmuch  as  the  marriage  was  an   advance-       ardsh. 
ment  to  the  daughter,  and  the  husband  was  induced  (though 
that  fact  does  not  appear  in  the  case)  by  the  prospect  of  this 
provision.     The  case  of  Kirk  v.  Clark  (Free,  in  Ch.  275. 
2  E],    Com.  Abr,  45.  pi.  13.)  is  equally  in  point ;  it  was 
there  held,  by  Lord  Ch.  Cowptr,  that  a  voluntary  settlement 
on  a  SDn,  before  any  treaty  of  marriage,  or  the  contemplation 
of  any,  became  valuable  upon  his  marriage,  which  was  made 
with  notice  of  it,  the  settlement  being  regarded  as  a  princi- 
pal inducement.     A  similar  decision  was  made  in  the  case 
of  the  East-India  Company  v.  Clavell,  {Free,   ^n  Ch.  380,       [  •  273  J 
381.)  and  the  proof  here   brings  this  case   precisely  within 
the  reach  of  those  I  have  cited ;  for  here  was  not  only  actual 
notice  of  the  settlement,  but  inducement  to  marry  in  conse- 
quence of  it. 

The  conclusion  from  these  cases,  and  from  the  principles 
which  they  lay  down,  appears  to  me  to  be,  that  the  marriage 
of  the  daughter,  in  this  case,  changed  the  character  of  the 
previous  settlement,  and  placed  her  in  the  1  ght  of  a  pur- 
chaser for  a  valuable  consideration,  and  gave  her  preference 
to  any  subsequent  purchaser.  I  shall,  therefore,  set  aside 
the  deed  to  Verplank,  and  make  the  same  decree  as  in  the 
former  case,  (a) 

N.  B.  This  decree  was  unanimouslv  affirmed,  on  appeal 
to  the  Court  of  Errors,  March  28th,  1815.  (See  12  Johns. 
Rep.  536] 

(a)  yi^^therly  on  Marriage  and  Family  SettlmtenU,  p.  178— 196,  who 
ha«  examined  at  lar^  the  question,  whether  a  ro'unttiry  scUlttmenl  is  fraudu- 
lent and  void,  under  the  i7  E  iz.,  against  a  subsequent  purchaser,  merely 
firom  its  being  voluntary.  He  lias  taken  a  view  of  the  subject  somewhat 
new,  and  lie  concludes  that,  according  to  the  true  construction  of  the  itat- 
ute,  a  voluntary  settlement,  as  such,  is  void  against  a  subst^quent  pur- 
ehaaer  for  a  valuable  consideration,  without  notice,  but  not  against  a 
purchaaer  with  notioe.  In  the  latter  case,  he  holds  the  aettlement  to  be 
filid. 
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Parkhcrst  ana  others  against  Van  Cortlandi. 

A  memorandum^  in  writing,  of  the  sale  of  landsy  to  be  valid  within  tlie 
statute  of  frauds,  iiiuht  not  only  be  signed  by  tlie  party  to  be  charged, 
but  must  coiituin  the  essfntial  terms  of  the  contract,  expressed  with 
such  cleurness  uud  certainty,  that  they  may  be  understood  from  trie 
writing  ittnelf,  or  some  other  {taper  to  which  it  refers,  without  tlie 
necessity  of  resortuig  to  |Mirol  proof. 

Where  an  agreement  is  reduced  to  writing,  all  previous  negotiatious, 
resting  in  parol^  are  extinguished  by  the  written  contract,  and  ronuot 
be  resorted  to,  to  help  out  or  explain  its  meaning. 

*A  contract  cannot  rest  fiartly  in  -writing,  and  partly  in  parol ;  and  where 
a  part  ptrformance  is  set  up  to  take  a  case  out  of  the  statute,  the  party 
is  not  allowed  to  resort  to  parol  evidence  in  aid  of  tiie  written  agree- 
ment 

A  part  |)erforiiiance  will  not  take  a  parol  agreement  out  of  the  statute, 
unless  the  terms  of  the  agreement  distincUy  appear,  or  are  niade  oui 
to  the  satisfaction  of  the  Court. 

But  where  |)osses^sion  has  been  taken  of  land,  and  improvements  mado^ 
under  such  imperfect  agreement,  though  the  Court  will  not  grant  re- 
lief, on  the  ground  of  part  peHormance,  yet  the  bill  will  be  retained 
for  the  purpose  of  affording  the  )  arty  a  reasonable  compensaHon  for* 
beneficial  and  lasting  improvements. 

THIS  cause  came  on  upon  a  petition  for  a  rehearing. 

The  bill  staled,  that  the  plaintifls,  on  the  7th  of  jipril^ 
1797,  applied  to  the  defendant,  as  proprietor  of  lands  im 
the  Oriskany  patent,  who  agreed  to  sell,  or  lease  to  them^ 
lot  No.  4,  in  the  second  allotment  of  the  patent,  containing 
740  acres ;  but  he  being  then  a  tenant  in  common  with  thcr 
heirs  of  Mr.  Clark ^  and  no  partition  made,  gave  to  the  plain^ 
tiffs  the  following  memorandum.^  in   writing :  '^  Messrs.   Joht^ 
Parkhurst,  Frederick  Parkhurst  and  Abel  Parkhurst,  have* 
applied  to  me  for  leave  to  possess  my  lot,  No.  4,  in  the  second 
allotment  of  the    Oriskany  patent,  which  contains,  by  the 
late  James    Cockbuni's  survey,  740  acres ;  I   have  accord- 
ingly given  them  leave,  and  promised  theiti.  as  soon  as  I 
can  obtain  a  release  from  Mr.  Claris  heirs  for  said  lot,  to 
give  them  the  preference,  either  to  purchase,  or  take  a  lease 
for  said  lot.     April  7th,  1797." 

That,  subsequently  to  this  agreement,  for  the  further  satis- 
faction of  the  plaintiffs,  and  to  encourage  them  to  make 
improvements  on  the  land,  the  defendant  further  agreed, 
"  that  in  case  of  a  sale  of  the  land,  under  the  said  agreement, 
the  price  should  be  the  actual  value,  at  the  time  of  the  con- 
tract, with  interest  up  to  the  time  of  the  conveyance,  or  the 
\alue,  at  the  lime  of  conveyance,  computed  as  wild  and  un- 
improved land,  at  the  electon  of  the  plaintiffs,  the  sale  to 
be  on  as  liberal  credit  as  the  plaintiffs  could  ask,  on  payment 
of  interest  annUtAtly  ;  and  in  case  of  a  lease  of  the  premises, 
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mme  should  be  durable,  or,  in  other  words,  a  lease  in 
at  the  *usual  and  customary  rents  of  the  country." 
t,  on  making  such  contract,  the  plaintiifs  entered  on  the 
lises,  and  commenced  improvement  thereof,  and  had 
'ed  and  brought  under  cultivation  about  100  acres,  with 
rchard,  two  dwelHng-houses,  barn,  and  other  buildings, 
h  had  cost  about  800  dollars.  That  a  partition  having 
I  made  of  the  said  lands,  between  the  defendant  and  the 
1  of  Clark,  the  plaintiffs  apphed  to  the  defendant  to  per- 

his  agreement,  either  by  selling  or  leasing  the  premises 
lem.  That  the  defendant  suggested  some  new  difficulty 
ig  the  claimants  to  the  land,  which  would  suspend  the 
ution  of  the  agreement,  which,  however,  he  promised 
jrform  as  soon  as  he  was  enabled  to  do,  and  proposed 
le  occupants  to  take  short  leases,  assuring  them  that,  at 
expiration  thereof,  he  would  perform  his  contract,  by 
Ig  a  deed  or  lease ;  and  G.  W.  F.  Parkhurst,  one  of 
3laintiffs,  accordingly  received  from  the  attorney  of  the 
ndant,  a  lease  of  the  premises  (except  about  90  acres, 
re  leased  to  John  Colter)  for  three  years,  at  the  annual 
of  80  dollars:  that  he  was  further  induced  to  accept  the 
},  by  a  letter  from  the  defendant  to  his  attorney,  shown 
16  plaintiff,  stating  that  the  defendant  was  unable  to 
e  a  permanent  disposition  of  the  lands,  as  the  partition 
not  then  complete ;  but  that  he  expected  that  difficulty 
Id  soon  be  removed,  when  he  should  determine  either 
fll  or  give  a  permanent  lease.  That  since  giving  the 
lease,  the  defendant  had  recognized  the  original  con- 
,  and  renewed  his  promise  to  fulfil  it. 
he  plaintiffs  remained   in    possession    of  the   premises 

the  14th  o{  December,  1807,  about  20  months  after  the 
ration  of  the  lease,  when  a  demand  was  made  of  a  sur- 
er of  the  possession,  under  the  penalty  of  paying  double 
;  and  the  defendant  had  since  brought  an  action  of 
;ment  to  recover  possession  of  the  premises. 
he  bill  prayed  for  a  specific  execution  of  the  contract, 
an  injunction  to  stay  the  suit  at  law. 
The  answer  of  the  defendant  stated,  that  the  plaintiffs 

possession  of  lot  No.  4,  in  question,  in  or  before  the 

1796,  without  the  knowledge  or  consent  of  the  de- 
ant,  or  any  of  the  proprietors;  that,  in  April,  1797,  the 
itiffs  applied  to  him  for  permission  to  remain  on  the  lot, 
desired  to  know  whether  he  was  willing  to  sell  or  lease 
lot,  and  on  what  terms;  and  the  defendant  informed  the 
Itiffs,  that,  being  only  a  tenant  in  common  of  the  lot,  he 
d  not  sell  or  lease  it ;  but  believing  it  for  the  benefit  of 
owners,  that  some  person  should  be  in  possession  to 
ent  waste,  he  told  the  plaintiffs  they  might  continue  in 
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J  81 4.       possession  unt'J   a  partition  should  be  made,  when,  if  lie 
\^^^s^^^^  should  be  int  lir  ed  to  sell  or  lease,  he  would  give  a  prefer- 
Parkhuhst    ence  to  the  pla  ntiflfs;  and,  at  their  request,  he  gave  to  the 
Vafi  Cort-     plaintiffs  tiie  \  rittcn  mtmorandum  set  forth  in    their    bill ; 
ljik»t.        that  when  he  |  roniised  the  plaintiffs  to  sell  or  lease  to  them 
in  preference,  it  was  not  underst(X>d  by  him,  nor,  he  believed, 
by  the  plaintiffs,  to  be  a  lease  in  fee,  or  for  any  determined 
period.        The   defendant   denied  making  the  subsequent 
parol  agreement,  set  forth  by  d)e  plaintilis,  or  any  agree- 
ment wiiutever  about  the  sale  or  lease  of  the  premises,  ex- 
cept what  was  contained  in  the  written  memorandum  ;  that 
since  the  memorandum  was  deUvcred  to  the  plaintiffs,  lie 
had  never  seen  or  written  to  them,  or  either  of  them,  or 
written  any  letter  relative  to  the  subject,  which  he  intended 
the  plaintiffs,  or  either  of  them,  should  see. 

That  the  ilaintiffs,  as  appeared  from  a  letter  from  them  to 
the  defendant,  dated  ^iugust  2,  1796,  had  entered  on  the 
land,  and  begun  to  make  improvements,  before  the  memo- 
randum was  delivered  to  them  ;  and  that  he  believed  they 
were  fully  compensated  for  all  their  improvements,  by  the 
possession  of  the  land,  and  the  issues  and  profits,  during  the 
long  period  they  had  occupied  it.  That  since  the  memoran" 
dum  was  given,  no  application  had  ever  been  made  to  him 
by  the  plaintiffs  to  execute  any  agreement,  nor  had  he  evei 
recognized,  or  promised  to  execute,  the  agreement,  as  set 
[  *  277  ]       forth  in  ^the  bill.     That  a  partition  was  made,  but  owing  to  ^ 

the  sickness  of  other  parties,  and  other  causes,  the  partition  m 

was  not  perfect,  when,  on  the  27th  of  February^  1608,  tht 
defendant  wrote  the  letter  to  his  attorney  at  WhiteUoton^  in  ^a 

which  he  mentions  his  expectation  of  getting  a  release  from  mr\ 

Clark,  and  that  he  '^  shall  then  determine  either  to  sell  or  -ai 
give  permanent  leases ;"  and  he  instructs  his  attorney  '*  to  <=3 
inform  the  occupiers  of  the  land,  that  it  was  the  defendant's  a^s 
desire  that  they  should  take  a  lea^e  for  three  years,  under  a  .flsa 
moderate  rent,  and  pay  in  the  taxes,  and  covenant  to  sur-  — "- 
render  the  same  to  the  defendant  at  the  expimtion  of  the  ^^c 
said  term  ;"  and  that  he  enclosed  a  description  of  the  lots.  --  ^ss 
"and  a  list  of  those  applicants  to  whom  he  gave  pemiission  m-»  r 
to  go  on,  many  years  ago,  to  hold  the  same  during  bis  ^mV 
pleasure,  without  any  further  consideration  than  to  prevent  ^  ^^ 
waste,"  &c. 

The  answer  further  stated,  that  the  defendant  did  not  write  c»-#t< 
the  letter  with  the  intention  that  it  should  be  shown  to  the  ^^*^' 
plaintiffs.  That  all  the  occupants,  except  the  plaintiflb,  and  &:»  "< 
four  others,  combined  not  to  accept  leases,  unless  they  were  edr  ^ 
paid  for  their  improvements,  or  had  an  agreement  to  sell  to*'^^'^ 
them  at  a  reasonable  price.  The  lease  was  accepted  by  theii-*  ^^^ 
plaintiffs  without  any  assurance  from,  or  authorized  by,  tti 
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^defendant,  as  to  any  agreement  or  contract,  other  than  that 
«itated  in  the  memorandum ;  nor  had  the  defendant  ac- 
knowledged any  other  contract.  That  proceedings  were 
mnstituted  to  remove  the  plaintiffs  from  possession,  as  stated 
«n  the  bill,  but  no  application  had  been  made  by  the  plain- 
UiflTs  to  the  defendant,  on  the  subject.  That  of  the  740  acres 
of  knd  mentioned  in  the  memorandum,  the  defendant  owned 
S91  acres  in  his  own  right,  and  ^50  acres  as  executor,  and 
no  more :  and  the  defendant  pleaded  and  relied  on  the 
statute  of  frauds,  by  which  the  agreement  set  up  by  the 
plaintiffs,  even  if  it  had  been  admitted,  would  be  void. 

The  bill  was,  afterwards,  amended,  so  as  to  confine  the 
plaintiff's  claim  to  relief,  to  the  knds  actually  owned  by  the 
<lefendant. 

♦6r.  kV.  F.  Parkhurst,  in  his  letter  to  the  defendant,  dated 
^pril  3,  1806,  said,  that,  **'  In  regard  to  those  lands  he  bad 
in  possession  that  belong  to  the  defendant,  lie  and  his  brothers 
^would  wish  to  have  the  whole  he  had  taken  a  lease  of.  If 
lie  could  have  a  durable  lease,  he  should  be  willing  to  give 
«'large  rent;  but  if  not  agreeable  to  the  defendant  to  lease, 
he  should  be  glad  to  have  the  preference  of  having  it  on  the 
1)est  terms  which  the  defendant  can  give.  That  he  and  his 
father  had  laid  out  a  good  deal  of  property  in  clearing  and 
building  on  the  defendant's  land,  and  his  parents  were  old, 
^nd  if  they  should  be  obliged  to  leave  it,  it  would  be  hard 
for  them ;  but  we  lie  at  your  mercy  to  do  with  us  as  you 
think  most  proper.  If  the  defendant  was  inclined  to  sell 
rather  than  lease,  he  would  be  glad  to  purchase,  and  make 
the  best  payments  he  could,"  &c. 

Benjamin  Lawrence,  a  witness  for  the  plaintiffs,  stated, 
that,  on  the  8th  of  July,  1793,  the  defendant  gave  him  a 
written  "  contract,"  to  occupy  and  improve  lot  No.  4,  which 
stated  that  he  was  to  hold  the  land  during  the  pleasure  of 
the  defendant,  and  was  to  have  the  preference,  either  to 
purchase  or  take  a  lease  when  the  defendant  was  legally 
entitled  to  sell  or  lease.  That,  in  October,  1793,  the  witness 
assigned  this  contract  to  G.  fV.  F.  Parkhurst,  for  the  bene- 
fit of  the  Parkhurst  family.  The  plaintiffs  entered  in  April, 
1794,  and,  in  Decemlter  following,  the  witness  informed  the 
defendant  of  the  assignment  to  them,  and  the  defendant  said 
he  would  give  a  good  title  to  the  lot,  as  soon  as  he  could 
obtain  a  release  from  the  heirs  of  Clark,  either  by  a  durable 
lease  on  good  terms,  or  by  selling,  as  plaintiffs  chose ;  that 
he  only  wanted  his  interest  annually ;  that  the  plaintiffs  might 
go  on,  and  occupy,  and  improve,  as  if  the  lot  was  their  own, 
and  no  advantage  should  be  taken  of  their  labor,  &c.  The 
witness  was  present  when  the  plaintiffs  gave  up  the  contract 
whicb  had  been  assigned  to  them,  and  took  the  memocandam 
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1811.  ^^  ^^^  *^'^  ^^  April,  1797;  and  the  defendant  then  said  U' 

^..^-^..-^^  would  sell  or  lease,  as  soon  as  he  obtained  a  release,  &c. 

Parkhurst  The  w  itiiess  *did  not  think  that  the  rents  and  profits  would 

Van  Gout.  TOore  iliJin  Compensate  for  the  improvements.     Simeon  Park" 

LA5DT.  hurst,  and  liickard  IL    Harrison^  confirmed  the  statement 

1*279  J  of  Lawrtnct;  several  other  witnesses  were  examined  as  In 

the  value  of  the  improvements,  and  of  annual  profits,  &c. 

Gold,  for  the  plaintifTs. 

Harison  and  P.  A.  Jay,  contra. 

The  Chancellor.     This  is  a  suit  for  a  specific  perfbmi* 
ance  of  a  contract  to  sell  land. 

The  (fefendant,  in  his  answer,  denies  any  such  agreement 
as  is  charged  in  the  bill,  and  likewise  insists  upon  the  statute 
of  frauds,  as  a  defence  against  any  parol  agreement  which 
might  be  made  out. 

The  plaintilFs  rely  partly  upon  a  parol  agreement,  and 
partly  upon  an  agreement  in  writing,  which  is  admitted 
to  have  been  signed  by  the  defendant.  It  is  an  agreement, 
or  mtmorandum,  dated  the  7th  of  April^  1797,  in  which  the 
defendant  states,  that  the  plaintiifs  had  applied  to  him  fey 
leave  to  possess  lot  No.  4,  in  the  second  allotment  of  the 
Oriskany  patent,  and  that  he  had,  accordingly,  given  them 
leave,  and  promised  them,  as  soon  as  he  could  obtain  a 
release  from  the  heirs  of  Clark,  of  their  interest  in  the  lot, 
he  would  give  the  plaintifis  the  preference,  either  to  purchase 
or  to  take  a  lease  for  the  lot. 

1.  The  first  question  that  properly  arises  in  this  case  is, 
whether  this  memorandum  contains,  within  itself,  sufficiei.t 
evidence  of  a  valid  agreement  to  take  the  case  out  of  the 
statute,  and  to  justify  a  decree  for  a  specific  performance. 

The  memorandum  appears  to  be  utterly  defective.  It 
ought  to  have  stated  the  terms  of  the  contract  with  reason- 
able certainty,  so  that  the  substance  of  it  could  be  made  to 
appear,  and  be  understood  from  the  writing  itself,  without 
having  recourse  to  parol  proof.  This  is  the  meaning  of  the 
[  *  280  1  ''^'statute,  and  without  such  the  beneficial  ends  of  it  would  be 
entirely  defeated. 

If  the  memorandum  is  to  be  understood  as  promising  to 
sell  or  lease  to  the  plaintiffs  at  their  election,  vet  tlie  terms 
of  such  sale,  or  leasing,  are  omitted,  and  it  is  altogether  un- 
certain to  what  extent,  on  what  condition,  or  for  what  price, 
the  parties  meant  to  contract.  Unless  the  essential  terms  of 
the  bargain  and  sale  can  be  ascertained  from  the  writing  it* 
self,  or  by  a  reference  contained  in  it,  to  something  else^  the 
wr'ting  is  not  a  compliance  with  the  statute.  The  cases  to 
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thift  point  are  decisive.  In  Blagden  v.  Bradbear,  (12  Ves,  1814. 
466.)  there  was  a  bill  for  specific  performance  of  an  agree- 
ment for  the  purchase  of  land,  and  the  master  of  the  rolls 
observed,  that  an  auctioneer's  receipt  may  be  a  note  or  mem- 
orandum  within  the  act ;  but  then  the  receipt  must  con- 
tain, in  itself,  or,  by  reference  to  something  else,  nmst  show 
what  the  agreement  was  ;  that  one  material  particular  did 
not  appear  in  the  receipt,  viz.  the  price  ;  and  the  defendant, 
by  insisting  on  the  statute,  had  thrown  it  on  the  plaintiffs  to 
show  a  complete  written  agreement,  and  the  bill  was  dis- 
missed. The  omission  to  mention  the  price  in  a  letter,  ac- 
knowledging the  contract  to  sell,  was  held  by  Lord  Hard- 
wicke,  in  Clerk  v.  Wright y  (1  *^tk.  12.)  to  be  a  fatal  omis- 
sion, rendering  the  written  evidence  of  the  contract  too  de- 
fective to  take  it  out  of  the  statute.  So,  in  Clinton  v.  Cooky 
(1  Schoales  fy  Lefroy^  22.)  the  bill  was  for  specific  perform- 
ance of  an  agreement  for  a  lease  for  three  lives,  and  the 
written  memorandum  of  the  defendant  omitted  to  mention 
the  terms,  or  any  term  or  time  of  duration  of  the  lease, 
though  it  was  made  in  consequence  of  an  advertisement  of 
the  defendant,  offering  to  lease  the  land  for  three  lives. 
Lord  Redesdale  held,  that  the  defendant  was  not  bound  to 
Perform  the  contract,  there  being  no  evidence  in  writing  of 
tne  terms  to  be  devised,  and  there  being  no  reference  in  the 
agreement  to  the  advertisement.  Again,  in  Seagood  v. 
Meak  fy  Leonard,  {Prec.  in  Ch,  560.)  on  a  like  bill,  the 
*agreement  in  writing  did  not  specify  the  terms  of  the  pur-  [  *  281  ] 
chase.  It  did  not  mention  the  sum,  nor  the  way  of  disposal, 
nor  to  whom ;  and  all  the  danger  of  perjury  would  have 
been  let  in,  to  ascertain  the  agreement ;  the  bill  was  conse- 
quently dismissed.  The  same  doctrine  is  contained  in  many 
other  cases,  as  well  at  law  as  in  equity;  {Boy dell  v.  Drum- 
mndy  11  East,  142.  Tatvney  v.  Crowther,  3  Bro.  318. 
Bailey  fy  Bogert  v.  Ogden^  3  John^.  Rep,  419.  Symond- 
son  y.  Tweed,  Free,  in  Ch.  374.  Gilb.  Eq.  Cas.  35. 
Bromley  v.  Jefferies,  2  f^em.  415.  Underwood  v.  Hithcox, 
I  Ves.  279.)  and  I  am  warranted  in  considering  it  as  a  set- 
tied  principle,  that,  if  the  Court  cannot  ascertain,  with  rea- 
sonable certainty,  the  terms  of  the  agreement,  from  the 
writing,  or  /or  some  other  paper  to  which  it  refers,  the 
writing  does  not  take  the  case  out  of  the  statute. 

It  appears  to  be  equally  well  settled,  that,  when  the 
agreement  is  thus  defective,  it  cannot  be  supplied  by  parol 
proof,  for  that  would  be  at  once  to  open  the  door  to  perjury, 
and  to  introduce  all  the  mischiefs  which  the  statute  of  frauds 
and  perjuries  was  intended  to  prevent.  The  observations 
of  the  Court,  in  the  cases  of  Clinan  v.  Cook,  and  of  BoydeU 
f.  Drummond,  already  cited  or  referred  to,  and  the  strong 
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opinion  of  Mr.  J.  Bulkr,  who  presided  for  the  lord  cbai 
cellor,  in  Brodie  v.  St.  Paul,  (1  Vesey,  jun,  326.)  are  ve] 
PmKHCjRST  conclusive  upon  this  point,  as  far  as  authority  might  be  wan 
ing,  in  support  of  a  principle  so  very  clear  and  expediei 
and  which  appears  to  have  been  uniformly  admitted  by  ti 
Courts.  {Binstead  v.  Coleman,  Bunb,  65.  Lord  H.  in 
Atk.  383.J 

I  consiaer,  then,  that  the  agreement  o{  April,  1797,  is  Xi 
uncertain,  and  too  defective,  as  to  the  esFcntial  terms  of  tl 
purchase,  to  authorize  a  decree  for  a  Fpecific  performanc 
The  Court  cannot,  and  ought  not,  to  make  bargains  for  pc 
ties,  or  to  determine,  in  the  case  of  a  purchase,  what  oi 
party  ought  to  give  and  the  other  to  take ;  and,  in  the  ca 
of  a  lease,  whether  it  ought  to  be  for  years,  or  for  life 
lives,  *or  in  fee,  and  the  amount  of  the  rent,  and  whelh 
payable  in  money,  or  in  produce,  and  in  what  periods.  / 
this  I  must  determine,  if  I  undertake  to  carry  this  agreeme 
into  effect.  It  is  not  necessary  here,  to  insist  on  anotb 
material  defect  in  the  agreement,  and  that  is,  the  want 
mutuality  ;  for  if  the  defendant  were  bound  to  sell  or  leas 
at  the  election  of  the  plaintiffs,  the  plaintiffs  were  not  boun 
to  elect  or  to  take  either.  It  would  be  difficult  to  deduc 
any  such  obligation  from  the  memorandum  ;  and  it  seems  | 
be  very  generally,  and  very  properly,  laid  down  in  the  book 
that  a  Court  of  equity  will  never  decree  performance  whei 
the  remedy  is  not  mutual,  or  one  party  only  is  bound  by  th 
agreement.  (Armiger  v.  Clarke,  Bunb.  111.  Trovghto 
V.  Trorghton,  1  Ves,  86.  Lawrenson  v.  Butler,  1  Schoale  • 
Lefroy,  13.     Bromley  v.  Jefferies,2  Vern.  415.) 

The  plaintiffs  have  gone  into  parol  prnof  of  negotiatior 
and  conversations  prior  to,  and  at  the  time  of,  the  date  < 
the  agreement,  to  remove  the  ambiguity  on  the  face  of  it,  i 
to  the  meaning  of  the  preference  which  was  to  be  given,  an 
also  to  ascertain,  with  some  convenient  certainty,  the  sen* 
of  the  parties  as  to  the  terms  of  the  purchase  or  least 
But  I  apprehend  the  rule  to  be  too  reasonable,  and  too  we 
settled,  to  be  now  disturbed,  that  when  an  agreement  is  n 
duced  to  writing,  all  previous  negotiations  are  resolved  int 
the  writing,  as  being  the  best  evidence  of  the  certainty  of  th 
agreement.  Every  thing,  before  resting  in  parol,  become 
thereby  extinguished  or  discharged.  (Pasch,  22  Car,  1 
K.  B.  cited  in  5  Viner,  515.  pi.  18.  Christmass  v.  Chrisi 
masty  Trin.  11  G.  I.  in  Ch.  cited  in  5  Viner,  517.  pi.  2C 
Vandervoort  \,  Col,  Ins,  Com,  2  Caines,  155.  Mmnford  y 
SfPherson,  1  Johns.  Rep,  414.)  It  has  been  already  ot 
•enred,  that  parol  proof  cannot  be  resorted  to,  to  suppi 
what  may  be  uncertain  and  defective  in  the  writing.  Th 
liote  or  memorandum^  of  April,  1797,  is  then  to  be  bid  o« 
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of  t.he  case,  as  being  no  compliance  with  the  statute,  and  as        i'\l4 
loniiing,  of  itself,  no  ground  for  a  specific  performance.  s^^^-  ^-^w' 

*'"2.  But  the  plain tiHs  set  up  part  performance  to  take  the    pari  ^urst 
c^o.s«  out  of  Xha  statute,  and  allege  that  this  part  performance     ^^^  '^Jort- 
c^Ofxsisted  in  delivery  of  possession,  and  in  the  beneficial  im-       la  ot. 
f>roveinents  which  the  defendant  encouraged  tlie  plaintiffs  to       [ «  283  | 
insLke. 

Xn  the  first  place,  it  is   very  questionable  whether   the 
plixint.flfs  are  to  be  permitted,  even  in  the  case  of  part  per- 
formance, to  resort  to  parol  proof,  in  explanation  of,  or  as  a 
siAbstitute  for,  an  existing  written  agreement      It  would  be 
a^a.io:^tthe  principle  which  has  just  been  stated.      A  con- 
trsiot  cannot  rest  partly  in  writing  and  partly  in  parol.     The 
writing  is  the  highest  evidence  of  the  agreement,  and   does 
away  the  necessity  and  the  effect  of  parol  evidence.     To 
this  purpose  it  was  observed  by  Lord  Tkurlow,  in  Iniham  y. 
C/a,iidy  (1  Bro,  92.)  that  the  rule  was  perfectly  clear,  that 
*    w  here  there  was  a  deed  in  writing  it  will  admit  of  no  con- 
tr^<:t  that  is  not  part  of  the  deed ;  and  that,  whether  it  adds 
t(>9    or  deducts  from  the  deed,  it  is  impossible  to  introduce 
it    <:>n  parol  evidence.    The  point  appeared  to  Lord  ReJesdalc 
sc^    repugnant  to  general  principles,  that  he  declared,  in  CH-    ^ 

8*»#i  V.  Cjoky  that,  if  there  were  part  performance,  he  should 
a.^ehad  great  difficulty  in  letting  in  parol  proof  in  aid  of  a 
written  agreement. 

Xut  if  th<  parol  proof  is  to  be  let  in,  the  same  difficulty 

ocscurs  that  arose  upon  the  memorandum,  as  to  the  uncer- 

tsi^lnty  of  the  essential  terms  of  the  contract.     There  is  no 

e^'idence  of  any  price  agreed  on  in  case  of  a  sale,  or  of  any 

f^rtain  tern»,  or  rent,  if  a  lease  was  to  be  preferred.     And, 

if^  the  Court  cannot  execute  the  agreement  even  when  in 

^"Taing,  if  the  terms  of  it  be  uncertain,  the  same  reason  and 

the  same  authorities  apply,  when  the  agreement,  resting  on 

P^i'ol  evidence,  is  likewise  uncertain.     It  is  impossible  to 

""^ree  a  specific  performance  in  this  case,  whether  we  take 

JV®  agreement  from  the  writing,  or  from  the  parol  proof,  or 

""Ofji  ^  combined  view  of  both,  without  determining  for  the 

^•"Hes,  if  the  plaintiffs  elect  to  buy,  the  price,  the  credit,  and 

the  ^times  of  payment ;  and,  if  the  plaintiffs  elect  to  lease,       [  *  284  ) 

™[^  duration  of  the  lease,  the  amount  of  rent,  and  when, 

jyh^re,  and  in  what,  payable.     This  would  be  going  further 

TJj^tl  any  of  the  cases  will  warrant.     It  would  be  taking  from 

^^  parties  their  inherent  and  valuable  right  to  make  their 

^^n  bargains^  and  we  should  appear  to  have  forgotten  the 

?^Pi^s8  words  of  the  statute,  that  no  contract  or  salt  of 

^^*^m^  or  aim  interest  therein,  shall  be  valid,  unless  the  agree- 

^^•^,  nr  mome  uote  or  memorandum  thereof,  be  in  writing y  aitd 

^  i^y  the  party  to  be  charged, 

HOT 
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1814.  T^^  general  language  of  the  books  is,  that  part  pertbrtn 

K^^-^s^^-^^^  ^^^^^  will  not  take  a  parol  agreement  out  of  the  statute,  unlesi 
PARKHUR8T  thc  teruis  of  the  agreement  distinctly  appear,  or  arc  made 
Vaw  Cort  ^"^  ^^  ^^^  satisfaction  of  the  Court.  {Amb.  686.  1  Vcs, 
LAKDT.  '  221.  2  Schoale  fy  Lefroy,  1.  <fe  459.  3  Atk.  603.  6  Ves 
470 — 1.  and  the  cases  already  cited.)  I  had  occasion  latel} 
to  consider  this  very  point  in  the  case  of  Philips  v.  Thomp 
iAnu,p.  131.  son  and  others  ;f  and  it  is,  undoubtedly,  the  sound  doctrine, 
though  there  may  be,  sometimes,  a  case  or  dictum  whicfi 
seems  to  impair  it.  The  ground  of  the  relief  in  chancery, 
is  the  fraud  in  permitting  a  parol  agreement  to  be  partly 
executed,  and  in  leading  on  a  party  to  expend  money  in  the 
melioration  of  the  estate,  and  then  to  withdraw  from  the 
performance  of  the  contract.  (1  Ves.  221.  1  Bro.  417. 
6  Ves.  27.)  The  Courts  of  equity,  in  their  anxiety  to 
guard  the  party  from  the  effects  of  fraud,  have  been  led  to 
some  fluctuating  decisions  on  this  point  of  part  performance ; 
but  the  cutrent  of  cases,  both  ancient  and  modem,  is  pretty 
uniform  and  consistent  with  the  principle  I  have  stated,  and 
the  tendency  of  the  latter  cases  is  to  prefer  giving  the  party 
compensation  in  damages,  instead  of  a  specific  performance. 
^  Wherever  damages  will  answer  the  purpose  of  indemnity, 
this  alternative  is  to  be  preferred,  as  it  will  equally  satisfy 
justice,  and  will  be  in  coincidence  with  the  provisions,  and 
in  support  of  the  authority,  of  the  statute.  It  was  the  obser- 
vation of  the  master  of  the  rolls,  afterwards  Lord  Alvanley 
[•286]  *in  the  case  of  Frostcr  \.  Hale,  (3  Ves.  713.)  that  "the 
Court  had  gone  rather  too  far  in  permitting  part  performance 
and  other  circumstances,  to  take  a  case  out  of  the  statute 
Part  performance  may  be  evidence  of  some  agreement,  bu" 
of  what,  must  be  left  to  parol  proof.  The  Court  ought  no 
to  have  held  it  evidence  of  an  unknown  agreement,  but  ti 
have  had  the  money  laid  out  repaid.  It  ought  to  have  beei 
a  compensation.  It  was  very  right  to  say  the  statute  .shouh 
not  be  an  engine  of  fraud;  therefore,  compensation  wouN 
have  been  very  proper." 

Other  judges  have  felt  and  expressed  the  same  sense  « 
the  inconvenient  extent  to  which  this  doctrine  of  part  pei 
formance  has  been  carried.  Under  pretence  of  part  ex^ 
cution,  as  Lord  Rcdesdale  observed,  in  Lindsay  v.  Lyntri 
(2  Schoale  fy  Lefroy,  1.)  if  possession  is  had  in  any  w« 
whatever,  means  are  frequently  found  to  oblige  a  Court  < 
equity  to  break  through  the  statute  of  frauds ;  and  he  saiA 
was  a  common  expression  at  the  Irish  bar,  that  it  had  becorr 
a  practice  to  improve  gentlemen  out  of  their  estates,  Tl» 
same  distinguished  chancellor  was  led  to  remark,  in  anoth< 
case,  Harnett  v.  Yielding,  (2  Schoale  fy  ie/roy,  549.)  tl« 
decrees  for  specific  performance  had  been   carried  to     si 
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extent  which  tended  to  injustice.     The  original  foundation 
of*  these  decrees  was,  that  damages  at  law  were  not  an  ade- 
quate compensation ;  and,  if  damages  at  law  be  commensu- 
rate with  the  injury,  the  Court  will  not  interfere.     This  was 
thk^  doctrine  as  early  as  1683,  soon  after  the  passing  of  the 
$ta.tute  of  frauds,  in  the  cases  of  Dean  v.  Izard  and  HoUis 
V-    £dwardsy  (1  Vern.    159.)     Those  were  bills  for  the  ex- 
ec^ ution  of  a  parol  agreement  for  a  lease,  and  in  confidence 
oT  which,  the  plaintiff  had   expended  large  sums   on  the 
prieoiises.     The  statute  of  frauds  was  pleaded,  and  the  lord 
keeper  said,  that  the  plaintifi*,  in  each  case,  had  a  clear  equity 
to  be  restored  to  the  money  expended  for  improvements,  and 
he  thought  the  bill  would  hold  so  far^  as  to  be  restored  to 
the  expenditures,  and  he  directed  an  issue  at  law,  to  ascer- 
^sun  the  damages. 

*The  uncertainty  of  the  terms  of  the  agreement  is,  then, 
^f*  itself,  an  insuperable  objection  to  the  specific  execution 
^^^^ght  by  the  bill ;  and  the  compensation  for  improvements, 
'•''hich  can  be  awarded  under  the  authority  of  the  Court,  af- 
'i>rd8  to  the  party  an  adequate  and  more  suitable  relief.  Not 
^*^ly  the  case  last  cited,  but  the  reasons  and  authorities  con- 
^^ned  in  the  recent  decision,  in  Philips  v.  Thompson  and 
^^htrsy  show  that  the  Court  possesses  ample  jurisdiction  over 
ttt is  question  of  compensation,  and  that,  though  other  relief 
<^^iinot  be  granted,  the  bill  may  be  sustained  for  that  purpose. 
I  have  hitherto  considered  the  case  in  the  most  favora- 
ble light  for  the  plaintiffs,  in  respect  to  the  evidence  of  a 
P^rol  agreement;  but  there  are  written  documents  which 
^^nd  strongly  to  overturn  or  destroy  the  weight  of  the  parol 
P''oof,  as  to  the  existence  of  any  agreement  on  the  part  of 
^he  defendant  to  sell,  or  permanently  lease,  the  premises. 
^  ■^fer  to  the  lease  for  three  years,  which  the  plaintiffs  ac- 
?^ted,  as  late  as  the  first  April,  1803,  and  to  the  letter  of  G. 
^^  F.  Parkhursiy  the  principal  plaintiff,  of  the  date  of  3d 
f^Pnl,  1806,  in  which  he  offers  to  lease  or  purchase  the 
*^5id,  on  such  terms  as  the  defendant  can  afford,  and  ad- 
^^U  the  right  to  sell  or  lease,  and  the  terms  of  either,  to  rest 
*^hally  in  the  discretion  of  the  defendant.     It  is  difhcult  to 
J'^^ist  the  impression  which  these  documents  are  calculated 
^  produce;  and  the  letter  of  the  27  th  February,  1803,  from 
v^e  defendant  to  Mr.  Plait,  as  mentioned  in  the  pleadings, 
Jl^^es  not  weaken  that  impression.     That  letter  had  no  par- 
l^^tilar  allusion  to  the  parties  in  question,  but  to  the  Oriskany 
?*8  in  general :  and  it  is  evidence,  as  far  as  it  goes,  that  the 
'^^fendant  intended  to  reserve  to  himself  the  right  to  deter- 
mine whether  to  sell  or  lease,  and  upon  what  terms. 

The  most  that  can  be  said  in  favor  of  the  plaintifTs  case 
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>  that  as  tlie  defendant,  by  his  memorandum,  in 
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1814.  cournged  the  plaintiffs  to  possess  and  improve  the  lot,  under 
some  vague  assurance  that  he  would,  eventually,  lease  or 
sell  to  them,  he  ought  not  now  to  avail  himself  of  the 
benefit  *()f  their  improvements,  without  making  them  com- 
pensation. 

[*287  ]  The  uncultivated  state  of  most  part  of  the  land,  when 

the  defendant  first  gave  sanction  to  the  possessicn  of  the 
plaintiffs,  and  the  uncertainty,  at  least,  of  any  redress  at  law 
for  their  improvements,  are  additional  considerations  for  re- 
taining the  bill ;  and  in  this  view,  perfect  justice  can  be 
done  to  both  parties,  consistent  with  the  principles  of  equity 
and  law. 

I    shall  accordingly  correct  the   decree  heretofore    pro- 
nounced in  this  case,  and  shall  direct  a  reference  to  a  master, 
to  take  and  state  an  account  between  the  parties ;  and  that, 
in  taking  the  same,  he  charge  the  plaintiffs  with  the  rent,  \l 
any,  in  arrear,  and  with  what  shall  appear  to  be  a  rcasoi\- 
able  rent  for  the  time  the  same  was  not  agreed  on  by  vV 
parties;  and  that  he  make  to  the  plaintiffs' a  reasonable    al- 
lowance for  beneficial  and  lasting  improvements  made     by 
them  upon   the  land ;  (rz)  and  that  he  take   the  ncce&s^ar} 
proofs  for  that  purpose,  and  report  with  convenient  sp^crf; 
and  that  all  other  questions  be,  in  the  mean  time,  reserved. 

"  It  is  ordered,  that  the  former  order  made  in  this  cvuse, 
on  the  20th  of  December  last,  and  the  other  orders  and  de- 
cree made  in  the  cause,  subsequent  to  the  day  last  aforesaid ; 
and  previous  to  the  order  for  rehearing,  be  set  aside.  Aii^ 
it  is  further  ordered,  that  it  be  referred  to  Walter  King^ '' 
Esq.,  one  of  the  masters  of  this  Court,  residing  in  Ontid^^ 
county,  to  take  and  state  an  account  between  the  parties 
and  that,  in  stating  the  same,  he  be  directed  to  charge  th^^ 
plaintiffs  with  the  rent,  if  any,  in  arrear,  and  for  such  time^^ 
as  the  rent  was  not  agreed  on  by  the  parties,  that  he  charge^ 
the  plaintiffs  with  what  shall  appear  to  be  a  reasonable  rent;  ^ 
and  that  he  be  directed  to  make  the  plaintiffs  a  reasonable  ^ 
[  *  288  ]       allowance  for  beneficial  and  lasting  improvements  *made  ^ 
by  them  upon  the  premises ;  and  that,  in  taking  such  ac-  ^ 
count,  the  depositions  and  exhibits  in  the  cause  may  be^^ 
used  by  the  parties ;  and  that  they  be  at  libeity  to  produced 
other  proof,  which  the  master,  in  that  case,  is  lo  return  w'wirM 
his  report.     And  all  further  questions  to  be  reserved,  unti^^ 
the  coming  in  of  the  report." 
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Frost. and  others  against  Beekman. 

Where  a  deed  D\"ns  dd|)08ited  bv  the  grantor  with  W^  as  an  escrow,  to  be 
delivered  to  the  gnintee,  on  fits  {iroducing  a  mortgage  executed  and 
recorded,  and  a  certificate  of  ttie  clerk  of  no  encumbrances  on  record, 
and  W.,  on  receiving  the  mortgage  und  certificate  of  registry,  &C., 
delivered  the  deei^.o  the  gra»itee,  and  the  grantor  received  the  mort- 
gage, &c.  froqi  W^  an<l  treated  it,  afterwards,  as  a  valid  mortgage ; 
he  was  held  to  l>e  concluded  from  denying  the  delivery  of  the  deed, 
on  the  ground  that  rlie  wife  of  the  mortgagor  had  not  acknowledged 
the  mortgage,  and  that  the  mortgage  was  erroneously  registered  for 
less  than  the  true  sum. 

A  deed,  delivered  as  an  escrow.,  takes  effect  only  from  the  time  of  the 
perfonnauce  of  the  condition,  and  the  actual  delivery  to  the  grantee ; 
except  in  eases  where  a  relation  back  to  the  first  deliver}'  is  necessary 
to  give  effect  to  the  deei\,  or  to  the  intermediate  conveyances  of  the 
grantee ;  but  not  as  between  third  persons. 

The  registry  of  a  mortgage,  given  to  secure  three  thousand  dollars,  but, 
by  'he  mistake  of  the  clerk,  registered  for  three  hundred  dollars,  is  no- 
hcc  to  subsequent  bona  file  purchasers,  to  the  extent  only  of  the  sum 
expressed  in  the  registry. 

But  actual  notice  of  the  true  sum  contained  in  the  mortage,  is  sufficient 
as  to  all  purchasers,  or  {myments,  subsequent  to  tne  time  of  such 
notice. 

A  party  claiming  relief  in  equity  as  a  bona  file  purchaser,  must,  positive- 
ly and  precisely,  deny  all  notice,  though  it  is  not  charged. 

TUE  bill  in  this  cause,  which  was  filed  in  April,  1808, 
stated,  that  Frost,  one  of  the  plaintiffs,  and  Martin  Goddard, 
then    deceased,  in   August,   1803,  agreed    to   purchase  of 
Henry  Corl,jun.,  lot  No.  33,  in  the  town  of  Marcellus,  con- 
taining 600  acres;  that,  on   the   19th  of  Stptcmber,   1803, 
^Corl  conveyed  200  acres,  part  of  the  lot,  to  Frost,  for 
which  Frost  paid  him,  in  Jlugust,  1803,  300  dollars,  and,  on 
receiving  the  deed,  700  dollars  more;  that  Co/7,  in  Septem- 
ber,  1805,  pursuant  to  the  agreement,  conveyed  half  of  the 
residue  of  the  lot  to  Frost,  and  half  to  Martin  Goddard,  and 
the  deeds  were  duly  recorded  the   15th  of  September,  1807. 
On  receiving  the  last-mentioned  deeds,  Frost  and  Martin 
Goddard  gave  their  promissory  notes  to  Corl,  for  the  pur- 
Thase  money,  and  which  notes  Corl  assigned  to  others.     In 
September,  1807,  Frost  sold  the  200  acres  of  land,  first  con- 
veyed to  him,  to  Jesse  Kellogg,  one  of  the  plaintiffs  ;  and. 
Martin  Goddard  sold  and  conveyed  his  interest  in  the  lot 
to   E!i  Goddard  an  J   Philo  Goddard,  two  of  the  plaintiffs. 
That  the  plaintiffs  discovered  on  the  records,  in  the  office 
^f  the  clerk  of  the  county  of  Onondaga,  a  mortgj^e  from 
Corl  to  John  K.  Beekman,  the  defendant,  dated  May  6th, 
1803,  registered  the  9th  of  September,  IS05,  to  secure  the 
mm  of  300  dollars,  payable  on  the  6th  of  May,  1808,  with 
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1814.  interest;  on  discovery  of  which  mortgage,  Frost  applied  to 
the  defendant,  and  offered  to  pay  the  sum  of  300  dollars, 
and  interest,  which  was  refused;  and  to  the  surprise  of 
Frosty  the  defendant  stated  the  mortgage  in  fact  to  be  to 
secure  the  sum  of  3,000  dollars,  which  sum  he  demanded, 
saying  there  was  a  mistake  in  the  registry  as  to  the  sum. 
That  Frost  had  no  knowledge  or  suspicion  of  the  mortgage, 
at  the  time  of  the  delivery  of  either  of  the  deeds  from  Corl 
to  him  ;  nor  had,  as  he  believed,  Martin  Goddard  any 
knowledge  of  it  at  the  time  of  the  delivery  of  the  deed  to 
him;  and  that  Frost  and  Martin  Goddard  have  sold  and 
conveyed  the  lands  as  aforesaid,  without  any  knowledge  or 
suspicion  of  any  other  mortgage,  than  one  for  300  dollars. 
That  the  interest  of  the  plaintlfis  ought  not,  therefore,  to  be 
affected  by  the  mortgage  beyond  the  ^um  of  300  dollars  ex- 
pressed in  the  registry ;  that  valuable  improvements  have 
been  made  on  the  lot,  since  the  purchase  from  Corl ;  that 
the  defendant  is  advertising  the  lot  for  sale  under  the  mort- 
[  *290]  g^6>  *for  the  pur))ose  of  raising  the  sum  of  3,000  dollars, 
(&.C.  And  the  pluintifl's  prayed  an  injunction  to  stay  all 
further  proceedings  on  the  part  of  the  defendant,  &c. 

The  answer  of  the  defendant  stated,  that  in  Mayy  1803, 
he  had  a  good  title  to  the  lot  in  question,  which  he  agreed 
to  sell  on  the  6th  of  May,  1803,  to  Corl,  for  3,000  dollars, 
payable  the  6th  of  May,  1  b08,  with  interest.  The  agreement 
was  by  parol ;  but  the  defendant  promised  to  execute  a  deed, 
and  sent  it  to  R.  fVesterlo,  of  Albany,  as  an  escrote,  to  be  de- 
livered to  Corl  when  he  should  produce  to  Westerlo  a  mort- 
gage of  the  lot,  to  secure  the  purchase  money,  duly  executed 
by  him  and  his  wife,  and  registered  according  to  law,  and  a 
certificate  of  the  clerk  that  there  was  no  other  mortgage  on 
the  lot  registered.  That  the  defendant,  accordingly,  on  or 
about  the  6th  o{  May,  1803,  signed  and  sealed  a  deed  For 
the  lot  to  Corl,  who,  at  the  same  time,  drew  a  mortgage  to 
be  executed  by  Corl  and  wife,  which  was  approved  of  by  the 
defendant ;  and  the  defendant  deposited  his  deed  with  ffi*- 
terlo,  as  an  escrow,  to  be  delivered  to  Corl  on  his  producing 
the  mortgage  and  certificate  as  afore.«aid.  That,  in  Sepiembcr, 
1805,  as  the  defendant  was  informed  by  Westerlo,  Corl  pro- 
duced, and  delivered  to  Westerlo,  a  ceitificate  of  the  clerk  nf 
^Onondaga,  dated  Sejttfmhcr  9th,  1H05,  that  there  was  no 
mortgage  of  the  premises  on  registry  in  this  office,  and  that 
ri>r/  had  left  in  his  office,  that  day,  a  mortgage  executed  by 
him  and  his  wife,  to  Beelcman,  for  the  premises,  to  secure  the 
payment  of  3,000  dollars,  &c.  That,  shortly  after.  Cor/  de- 
livered to  Westerlo  the  mortgage,  for  securing  the  sum  of 
9,000  dollars,  dated  the  6th  of  May,  1803,  purporting  to  be 
crcecuted  by  Corl  and  his  wife,  acknowledged  by  Corl  the 
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7th  i}[  Saptember,  1805,  and  registered  the  9th  of  ^September,        1814. 
1805;  and  thut  hVestcrlo,  on  receiving  the  mortgage  and  cer-  v^g,^-s/.-^fc^ 
tificate,  delivered  up  the  deed  of  the  defendant  to  Corl ;  but       Fbost 
the  defendant  insisted  that  such  delivery  was  not  valid,  be-     bmkmafi 
cause  tlie  conditions,  on  which  the  deed  was  to  be  dehvered, 
were  not  performed  *by  Cor/,  as  the  mortgage,  though  pur-       [  *  291  ] 
porting  to  be  signed  by  the  wife  of  Corl,  had  not  been  ac^ 
knowledged  by  her.     That  Corl  having  absconded  long  be- 
fore the  day  of  payment,  and  no  person  appearing  to  satisfy 
the  mortgage,  the  defendant  caused  the  lot  to  be  advertised 
for  sale  under  the  power  contained  in  the  mortgage ;  that 
the  defendant  had  no  knowledge  of  the  facts  stated  in  the 
bill;  that  in  September,  1807,  he  first  discovered    that   the 
clerk,  in  registering  the  mortgage,  had  inserted  300  instead 
of  3,000  dollars;  and  he  charged,  that  the  plaintiffs    pur- 
chased without  any  reference  to  the  registry ;  and  that  he 
hoped  to  prove,  that  the  plaintiifs  and  Martin  Qoddard  had 
previous  notice  of  the  mortgage,  Slc, 

The  defendant  admitted  that  improvements  had  been  made 
on  the  lot,  but  to  what  extent -or  value  he  was  ignorant. 

It  was  pro  veil,  on  the  part  of  the  plaintiff,  that  Corl  ab- 
sconded in  the  summer  or  autumn  of  1803,  and  that  his  wife 
died  in  July  or  Augmt,  1 806.    The  sale  of  the  lot  to  Frost  and 
Martin  Goddard,  by  Cirl,  as  slated   in  the  bill,  was  proved. 
One  of  the  witnesses,  Samuel  IVhitney,  stat/sd,  that  in  Sep- 
Member,  1807,  he  discovered  the  mortgage  of  the  defendant 
on  record,  and  communicated  the  fact  to  the  sons  of  M. 
Goddard,  which  he  believed  was  the  first  notice  Frost  or 
G^^ddard  had  of  it.     Two  other  witnesses.  Bursal  Taylor  and 
^^cUhan  Healy,  stated  that  the  deeds  from  Corl  to  Frost  and 
G^^CMddard,  were  given  in  September,  1806,  when  the  articles 
2^      agreement   for   the   same  land  were  given  up  to  CorL 
^y^^'^^st  gave  two  notes,  of  420  dollars  each,  to  Corl,  who  had 
^^i^en  a  receipt  for  130  dollars  paid  before,  and  in  Febi-uary^ 
'^^^)6,  Corl  received  140  dollars. 

^ufL$  Lawrence   stated,  that  he   paid   Corl,  for  Martin 

^  ^^ddard,  at  two  different  times,  460  dollars,  and  Goddard 

**  ^^-^)  gave  Corl  a  note  for  300  dollars.     The  notes  of  Frost 

^'"^  ^d  Goddard,  to  the  amount  of  700  dollars,  were,  afterwards, 

?^^^n  in  the  hands  of  Matthew  Trotter,  to  whom  they  had 

r^^n  assigned,  and  who  gave  them  up  to  Frost  and  Martin 

^-^^^oddard,  and  took  new  notes,  payable  to  himself,  for  the       [*292] 

^  *i»ie  amount.     It  appeared  that  the  deed  from  Corl  to  Frost, 

^^^^  200  acres,  was  dated  September  19,  1803,  for  the  consid- 

^'^rtion  of  1,000  dollars,  acknowledged  the  11th  of  April, 

*^05,  and  recorded  July  3,  1805;  and  the  deed  for  2071 

^^•^s,  from  Corl  to  Frost,  was  dated  September  I,  1805,  ac- 

*^^^wledged  the  13th  of  September,  1808,  and  the  15th  of 

^of..  I.  30  •  888 
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1814.  September,  1807,  for  the  consideration  of  1,000  dollars;  aiu 
the  deed  to  Martin  Goddard  was  acknowledged  and  record 
ed  at  the  same  time.  The  deed  from  Frost  to  Kellogg,  oi 
^200  acres,  for  the  consideration  of  2,000  dollars,  was  datei 
theSlstof  Septtmbtr,  1807,  and  acknowledged  and  record 
ed  oif  the  same  day.  There  was  also  a  deed  from  Ktllom 
to  Frost,  dated  the  6th  of  Jul i/,  1808,  for  200  acres,  for  Un 
consideration  of  2,000  dollars,  acknowledged  on  the  7th  oi 
July,  1808,  and  recorded  the  13th  of  Mai/,  1809.  The  dee< 
from  Martin  Goddard  to  Philo  Goddard  was  dated  the  24tl 
of  November,  1807,  for  50  acres,  for  the  consideration  of  40< 
dollars,  but  was  not  recorded;  and  the  deed  from  Martii 
Goddard  to  Eli  Goddard,  was  for  100  acres,  dated  also  th« 
24th  of  November^  1807,  for  the  consideration  of  700  dollars 

It  appeared,  also,  from  the  exhibits,  that  the  deed  fron 
Beektnan  to  Corl  was  dated  the  5th  of  May,  1803,  acknowl 
edged  the  llth  of  December,  1804,  and  recorded  the  15tl 
of  September,  1806 ;  and  that  the  mortgage,  from  Corl  V 
Beekman,  was  dated  the  6th  of  May,  1603,  acknowledge! 
the  7th  of  September,  1805,  and  recorded  the  Sth  of  Septem 
ber,  1805. 

It  was  proved  that  valuable  improvements  had  been  mad< 
by  the  plaintiffs  on  the  land.  One  witness  stated  the  valu 
of  them  to  be  2.891  dollars. 

Westerlo,  who  was  a  witness  for  the  defendant,  deposes 
that,  in  October,  1804,  he  received  a  letter  from  the  defend 
ant,  dated  26th  of  September,  1804,  in  which  the  defenda 
says,  he  sends  therewith  the  deed,  bond  and  mortgage, 
Corl,  the  first  executed  by  the  defendant,  an^l  to  be  dehvei 
[•293^       *to  Corl,  provided  he  pays  the  balance,  &c.,  and  has  ^ 
mortgage,  after  executing  it,  put  on  record  in  OnondngOy  t 
brings  the  clerk's  certificate  that  there  was  no  mortgage  or 
cumbrance  thereon.     That  the  witness  dulivereri  to  Corl 
deed,  on  his  producing  the  njortgage  and  cert  ficate,  w! 
was  some  time  after  the  witness  received  the  deed,  but 
exact  time  he  could  not  recollect.     That  the  certifical 
the  clerk  was  dated  the  9th  of  September,  1805,  and  the 
tificate  of  the  registry  of  the  mortgage  was  of  the  same  t 
and  the  acknowledgment  of  Corl,  of  the  mortgage,  w 
the  7th  of  5q  tember,  1805. 

Gold,  tor  the  plaintiffs,  contended,  that  the  only  leg 
dence  of  the  conditions  to  be  performed  by  Corl,  beff 
deed  was  to  be  delivered  to  him,  was  the  letter  of  t 
fendant  to  M^tsterlo,  and  that  it  did  not  expns  ly  rcqi 
acknowledgment  of  the  mortgage  by  the  wife  of  Corl 
eonditions  were  satisfied  by  the  dehvery  of  the  mortgi 
tfiertificate  to  Westerlo.     Besides,  the  acceptance,  by 
«84 
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rendant,  of  the  mortgage,  and  his  acquiescence  therein  for  so        1814. 

1  ong  a  time,  and  advertising  the  premises  for  sale  under  the 

mortgage,  amounted  to  an  adoption'  and  ratification  of  the 

^[construction  given  by  fVesterlo  to  the  letter,  and  of  his  acts 

in  pursuance  of  it,  so  that  the  defendant  was  estopped  from 

■Tiaking  any  objection  to  the  due  delivery  of  the  deed  to 

<i>r/.     And  especially,  since  the  death  of  Mrs.    Corlj  in 

^^4ugu3ty  1806,  the  possibility  of  any  flaim  of  dower  was  re- 

«noved,  so  that  the  defendant  could  not  be  prejudiced  by  the 

amission  of  her  acknowledgment. 

Again,  the  conditions  on  which  the  deed  to  Corl  was  de- 
posited with  fVcsterlo,  having  been  performed,  and  the  deed 
delivered  to  Corl,  the  title  to  the  land  vested  in  him,  by  re- 
lation, from  the  date  of  the  deed,  so  as  to  support  the  inter- 
xnediate  sales  by  Corl  to  Frost  and  Goddard ;  but  even  if  it 
should  be  considered  as  taking  effect  only  from  the  time  of 
^he  delivery  by  fVesterlo  to  Corl,  it  would  still  enure  to  sup- 
l^ort  the  previous  sales  to  Frost  and  Goddard,  (1  Johns. 
^Cas,  81.  Shep.  Touchst.  56,  57,  58.  4  Cruise's  Di^.  tit.  [  *  294  1 
S^2.  ch.  11.  sect.  55.  1  Term  Rep.  600.  Sir  W.  Jones, 
<59.  I  Ld.  Raym.  129.  10  Fin.  Ab.  360.  pi.  7.  Str.  818. 
4  Johns.  Rep,  230.) 

The  mortgage  of  the  defendant  was  not  duly  registered, 
^nd  it  can  operate  as  notice  only  so  far  as  it  was  registered. 
TTie  act  {\  N.  R.  L.  372.)  expressly  provides,  *•  that  no 
^nortgage,  nor  any  deed,  conveyance,  or  writing,  in  nature 
of  a  mortgage,  shall  defeat  or  prejudice  the  title  or  interest 
of  any  bona  fide  purchase  of  any  lands,  &c.,  unless  the.same 
shall  have  been  duly  registered  as  aforesaid ;''  and,  in  the 
previous  section,  (s.  1.)  the  register  is  required  to  enter  the 
vmm^s  of  the  mortgagors  and  mortgagees,  the  dates  of  the 
mortgages,  the  mortgage  money,  time  of  payment,  descrip- 
tion of  lands  mortgaged,"  &c.  The  registry  act  would  op- 
erate as  a  snare  to  purchasers,  if  an  erroneous  registry  was 
to  be  regarded  as  notice  of  the  true  deed.  No  purchaser 
^vould  ever  think  of  looking  further  than  the  record  for  the 
sum  for  which  the  mortgage  was  given.  (1  Schoale  fy  i#6- 
Jroy's  Rep.  130.  156.  j4mb.  678.  2  Equ.  Cos,  Abr.  609. 
Siigden's  L.  of  V.  467.  469,  470.  2  Schoale  fy  Lefroy,  64. 
J^ewland  on  Cont.  509.  3  Cruise's  Dig,  348.  tit.  32.  Deed, 
^.21.  8.  11.  Str.  1064.  4  Fe^cy,  3^89.  1  Caines's  Cases 
in  ETor,  120,  Per  Spencer,  J.) 

Bona  fide  purchasers  for  a  valuable  consideration  are 
especially  protected  in  this  Court,  particularly  against  latent 
CHjuities. 

Emott,  contra,  insisted,  that  there  had  been  no  valid  de- 
livery of  the  deed  from  Beektnan  to  Corl.     There  was  no 
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1814.       acknowle<lgment  of  it  by  the  wife,  and,  until  every  conditioa 

s.^P"v^-^^  was  fully  performed,  there  could  be  no  delivery.     {Shep, 

FRO.T        Tauchst.  59.     Perkm*,  s   142.     4  Com.  Dig.  159.) 

BSXKMA5.         ^f  ^^^  mortgage  was  not  duly  registered,  then  the  condi- 

tion  was  not  performed.     If  it  was  duly  registered,  then 

there  wus  notice ;  so  that,  quncunque  via  Jaia,  the  pluintitfs 

[  ♦  295  ]       *have  no  equitable  title  to  relief.     Estopeh  are  odious,  and 

there  is  no  estopel  in  thijs  ca^e. 

If  there  wus  any  delivery  of  the  deed,  it  was  after  the  9th 
of  September y  1805.  There  was  no  need  of  any  registry,  as 
respected  the  original  purchasers,  who  purchased  before  the 
existence  of  the  mortgage. 

The  doctrine  of  relation  is  for  the  protection  of  right,  and 
is  never  allowed  to  the  injury  of  third  persons.  (3  Co,  35. 
h,  36.  a.)  A  delivery  is  never  made  to  have  retrospect  to 
the  date  of  the  deed,  so  as  to  work  a  wrong  to  innocent  pur- 
chasers. There  can  be  no  such  relation  back  as  to  collateral 
acts.  It  must,  in  many  cases,  be  absurd  to  apply  this  doc- 
trine of  relation  to  an  escrow. 

The  registry,  in  this  case,  was  sufficient  notice  to  all  sub- 
sequent purchasers.  (2  Johns.  Bep,  510.  10  Johns.  Rtp^ 
374.     2  Vtsey.A'W,     13  Vesey,  120.     14  Fe^cy,  433.) 

A  notice  is  sufficient,  before  the  execution  of  the  deed 
to  the  purchaser.  (2  Atk,  632.)  So,  it  is  sufficient,  if 
before  the  money  is  paid.  (2  Atk.  630.  3  Atk,  304.  3  P, 
fVms.  306.) 

Again,  though  notice  is  not  charged,  yet  it  must  be  ex* 
pressly  denied  by  the  purchaser.  The  plaintiffs,  in  their 
bill,  ought  to  have  explicitly  negatived  all  notice  at  the  time 
the  deeds  to  them  were  executed,  or  when  they  paid  the 
money.  (I  Fern.  179.  3  P.  JVms.  244.)  The  plaintiffs 
have  not  denied  notice,  nor  shown  a  want  of  notice  by  their 
proofs. 

The  fact  of  improvements  made,  has  no  application  to  this 
case.  The  defendant  wants  only  his  money,  and  the  Court 
ought  to  direct  that  the  3,000  dollars  be  paid  in  a  reasonable 
time,  or  the  equity  of  redemption  be  foreclosed. 

Frost  gave  notes  to  Corl,  and  there  is  no  proof  that  the 
purchase  money  has  ever  been  paid. 

The  witnesses,  Healy  and  Cb/e,  show  their  interest,  and 
their   depositions  ought,  therefore,  to    be   rejected.      The 
whole  proofs  show  that  Kellogg  never  paid  the  2,000  dollars 
[  ♦  296  ]       *for  the  purchase.     At  any  rate,  he  had  notice  of  the  mort- 
gage before  payment,  and  that  is  sufficient  as  to  him. 

The  Chancellor.  This  case  has  led  to  the  discussion  oJ 
ieveral  important  questions. 

1.  The  first  in  order  is,  whether  the  deed  from  Bcckmm 
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to  Corl  was  duly  delivered,  and  at  vsfhat  time,  so  as  to  pass        1814. 
the  estate. 

The  deed  must  be  taken  to  have  been  duly  delivered  from 
the  time  it  was  handed  to  Corl  by  fVcsttrlo,  with  whom  it 
had  been  deposited  as  an  escrow.  The  exact  time  of  this 
delivery  does  not  appear,  but  it  may  be  safely  fixed  as  early 
as  the  1st  of  October^  1805,  for  it  must  have  been  after,  and* 
shortly  after,  the  registry  of  the  mortgage  on  the  9th  of  Sep- 
tember preceding.  The  letter  from  Beckman  to  fVesierlo^ 
containing  the  conditions,  upon  the  fulfilment  of  which  the 
deed  was  to  be  delivered,  did  not  expressly,  or  by  any  neces- 
sary intendment,  re(|uire  that  the  mortgage  should  have  been 
previously  executed  by  CorPs  wife.  It  mentioned  only,  that 
Corl  was  to  have  "  the  mortgage  (after  executing  it  and  the 
b  )nd)  put  on  record."  The  agent  of  the  defendant  accept- 
ed of  the  mortgage  as  suflicient,  without  such  acknowledg- 
ment, and  the  defendant  afterwards  received  the  mortgage 
from  Wcsterlo  without  objection,  though  the  want  of  ac- 
knowledgment by  CorVs  wife  must  have  appeared  from  the 
mortgage  itself.  The  wife  died  in  the  summer  of  1806,  and 
the  defendant  cannot  be  permitted,  under  the  circumstances 
of  the  case,  to  question  the  validity  of  the  delivery  on  the 
ground  that  the  wife  was  not  a  party  to  the  mortgage.  Nor 
can  he  be  heard  to  say,  that  the  mortgage  was  not  "  put  on 
record,"  so  as  to  defeat  the  delivery  of  the  deed.  The 
clerk's  certificate  of  the  registry  was  all  that  the  letter  to 
Westerlo  could  have  intended.  It  was  not  expected  that  the 
agent  would  go  into  the  county  of  Onondaga  to  inspect  the 
registry  himself  The  certificate  upon  the  mortage  was 
accepted  by  Wcsterlo^  and  from  him  *by  the  defendant,  as  [  *  297  ] 
8ufl[icient  evidence  of  the  registry.  The  defendant  has  thus 
affirmed  the  delivery  of  the  deed,  by  accepting  the  mortgage, 
with  the  evidence  accompanying  it  of  a  performance  of  the 
conditions  on  which  the  delivery  of  the  deed  was  made  to 
de{>end.  He  ought  to  be  concluded  from  denying  the  de- 
livery, especially  as  against  third  persons  who  have  acquired 
interests  under  it ;  and  this  conclusion  is  the  more  just  and 
necessary,  when  we  consider  that  the  defendant  has  never 
ceased,  even  since  the  discovery  of  the  mistake  in  the  registry, 
to  treat  the  mortgage  as  valid. 

Every  deed  takes  effect  from  the  delivery ;  and  the  rea- 
sonable inference  from  the  transaction,  is  to  consider  the 
deed  as  operating  only  from  the  time  of  the  performance  of 
^he  condition,  and  the  actual  delivery  to  the  grantee.  This 
5  8  the  general  rule,  as  stated  by  Perkins,  (sect.  138.)  and  it 
is  only  to  be  controverted  when  justice  requires  a  resort  to 
Action.  In  Butler  and  Baker*s  case,  (3  Co.  35.  b.  36.  a.) 
%  i  was  resolved,  and  the  law  had,  indeed,  been  so  understood 
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1814.       '^'^g  b^^<^«"G,  (Bro.  tit.  won  est  factum^  pi.  5.)  that  i\  deed 
K^^^^^/"^^^  deliVi  red  as  an  escrow,  and  afler wards  to  the  grantee,  shall 
Frost        relate  back  to  the  iirst  delivery,  when  that  relation  is  ueces- 
nKKKMAic.     ^^^y  '^  g*^^  effect  to  the  deed,  as  if  the  grantor,  being  a 
feme  soie,  should  marry,  or  if  the  grantor,  whether  a  Jtme 
sole  or  not,  should  die  between  the  first  and  second  delivery  ; 
%  but  that,  in  other  cases,  as  where  it  would  avoid  a  lease,  it 
shall  not  have  that  relation,  but  shall  operate  according  to 
the  truth  of  the  case  from  the  second  delivery.     The  fiction 
of  carrying  the  deed  back  by  relation,  is  resorted  to  from 
necessity,   to  prevent  injury,  and  to  uphold  the  deed  ;  or, 
as  it  is  expressed  in  the  case  from  Coke,  "  in  such  case  for 
necessity,  and  ut  res  magu  valeat  qunm  yercat,  to  this  intent, 
by  fiction  of  law,  it  shall  be  a  deed  ab  initio,  and  yet  in 
truth,  it  was  not  his  deed  until  the  second  delivery."     In 
that  case  it  was  likewise  resolved  that,  as  to  collateral  acts, 
there  should  be  no  such  relation  at  all. 
[  ♦  298  ]  *In  the  present  case,  there  is  no  necessity  of  resorting  to 

this  fiction  of  relation,  as  between  the  parties  to  the  bill. 
It  would  operate  unjustly  upon  the  defendant,  for  it  would 
be  defeating  his  mortgage  altogether,  so  far  as  respected  the 
first  deed  from  Carl  to  Frost,  which  was  recorded  in  JuJy, 
1805.  If  the  question  was  between  Chrl  and  the  persons 
to  whom  he  sold,  the  deed  ought  to  relate  back,  so  as  to 
give  effect  to  his  intermediate  grants,  and  prevent  him  from 
defeating  them.  This  is  the  amount  of  the  doctrine  in 
Jackson  v.  Bull,  (1  Johns.  Cos.  81.)  But  here  is  a  struggle 
between  innocent  persons,  to  avoid  a  loss,  and  we  ought  not 
to  resort  to  fiction  to  help  one  as  against  the  other.  The 
transaction  must  be  left  to  rest  upon  its  simple  and  naked 
truth. 

I  conclude,  then,  that  the  deed  to  Corl  took  effect  from 
its  delivery  to  him,  about  the  first  of  October,  1605. 

Another  and  a  moie  interesting  question,  is  respecting  the 

extent  and  effect  of  the  registry  of  the  defendant's  moi tg-^ge,     . 

as  notice  to  purchasers.     It  was  a  mortgage  for  3,000  dollars,     , 

and,  by    mistake,  the   registry  was   only   for   300    dollars.     - 

This  mistake  is  the  w  hole  cause  of  the  controversy. 

Tbere^siryof       The   mortgaue  act  of  the  sess.  24.  ch.    156.    declared,  ^ 

a  mortgage  is  among  Other  things,  that  the  registry  of  a  mortgage  should  F 

qnenf  Jw/ha^  Contain,  not,  indeed,  the  mortgage  at  large,  but  the  essentiaU- 

•«"•  parts   of  the    mortgage,  and  among  other  specified    parts,^  - 

"the  mortgage  money,  and  the  time,  or  times,  when  pa^a — j 

ble."     To  this  register  all  persons  whomsoever,  at   propew^— 

seasons,  are  at  liberty  to  have  recourse  ;  and  the  act  declarer:^ 

^that  mortgages  were  to  have  preference,  as  to  each  otherTB' 
according  to  the  times  of  registry,  and  that  "no  morlgag»^ 
■hould  defeat  or  prejudice  the  title  of  any  bona  fide  puns  i 
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« 

shaser,  unless  the  same  should  have. been  duly  registered,        1814. 
■s  aforesaid."     This  registry  is  notice  of  the  mortgage  to  v^^-^v/^^^i^^ 
ill  subsequent  purchasers  and  mortgagees ;  and  so  the  act       Frost 
1  construed,  and  the  law  declared,  by  the  Court  of  Errors,     b^ekj  ah 
m.  Ti    the   case   of  Johnson  v.    Siagg,   (H  Johns,  Rep.  510.) 
"••The  English  authorities  on  this  point  do  not,  therefore,       [  ♦  299  1 
^govern  the  case.     The  language  of  those  authorities,  un-« 
^cdoubtedly,  is,  that  the  registry  is  not  notice,  though  thai 
^ciioetrine  is  much  questioned,  and  the  point  seems  still  to  be 
^^oating  and  unsettled.     {Bedford  v.  Backhouse ,  3  Eq.  Cos, 
^^^4br.   615.  pi.    12.      Wrightson  v.  Hudson,  lb,  609.  pi.    7. 
^^^lorecock  v.    Dickins,  Amb.   678.     Latouche  v.  Dun^any, 
:M  Schoah  fy  Lefroij,  157.     Sugden,  {Sd  Lond.  ed.)  524—7. 
^^m.  Dig.  tit.  32.  Deed,  ch.  21.  s.  11.)     The  only  question 
nth  us  is,  When,  and  to  what  extent,  is  the  registry  notice  ? 
[s  it  notice  of  a  mortgage  unduly  registered  ?  or  is  it  notice 
Deyond  the  contents  of  the  registry  ? 

The  true  construction  of  the  act  appears  to  be,  that  the    ^Thi  Jegjgry 

sgistry  is  notice  of  the  contents  of  it,  an3  no  more,  and  that  ,^/noiice*oSte 

^^he    purchaser   is   not   to  be  charged  with   notice   of  the  the  extent  oife 

«tX)ntents.of  the  mortgage,  any  further  than  they  may  be  Jhfre^^^v.^ '" 

^isontained  in  the  registry.     The  purchaser  is  not  bound  to 

attend  to  the  correctness  of  the  registry.     It  is  the  business 

^f  the  mortgagee,  and  if  a  mistake  occurs  to  his  prejudice, 

"•-he  consequences  of  it  lie  between  him  and  the  clerk,  and 

^lot  between  him  and  the  bona  fide  purchaser.     The  act,  in 

providing  that  all  persons  might  have  recourse  to  the  registry, 

intended  that  as  the  correct  and  sufficient  source  of  infer- 

^nation  ;  and  it  would  be  a  doctrine  productive  of  immense 

miischief  to  oblige  the  purchaser  to  look,  at  his  peril,  to  the 

^M>ntents  of  every  mortgage,  and  to  be  bound  by  them,  when 

different  from  the  contents  as  declared  in  the  registry.     The 

registry  might  prove  only  a  snare  to  the  purchaser,  and  no 

]>er8on  could  be  safe  in  his  purchase,  without  hunting  out 

^sd  inspecting  the  original  mortgage,  a  task  of  great  toil 

mxxd  difficulty.     I  am  satisfied  that  this  was  not  the  intention, 

«8  it  certainly  is  not  the  sound  policy,  of  the  statute ;  nor  is 

it  repugnant  to  the  doctrine  contained  in  the  books,  that 

notice  to  a  purchaser  of  the  existence  of  a  lease,  is  notice 

^>f    its   contents.      (Taylor   v.    Stibbert,  2  Ves,  jun.    437. 

Jliem  V.  Milh  13  Ves.  jun.  118.  120.  Hall  v.  Smith,  14  Ves. 

Jun.  426.)     In  that  case,  the  *party  is  put  upon  inquiry,       [  *  300  J 

^nd   he   must  make  it,  or  abide  the   consequences.     The 

decision,  in  Jackson  v.  Neely,  (10  Johns.  Rep,  374.)  was 

made  upon  the  same  principle  :  and  it  was  ht  Id  that  the 

vecital  in  a  deed  of  a  letter  of  attorney,  by  which  it  was 

made,  was  notice  to  the  purchaser  of  the  existence  of  such 

m  power.     But  here  the  statute  did  not  mean  to  put  the 
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18M.       party  upon  further  inquiry.     The  registry  was  intended  tt^ 
>>,^-N^-^^  contain,  within  itself,  all  the  knowledge  of  the  mortgage 
Frost        requisite  for  the  purchaser's  safety. 
j)>:kkman.         The  question  does  not  necessarily  arise,  in  this  case,  how 
far  the  unauthorized  registry  of  a  mortgage,  as  one  made, 
ed"reg!itirV"oTa  f^**  instance,  without  any  previous  legal  proof,  or  acknowl- 
morigapo,     or  edgmcut,  would    charge  a  purchaser   with    notice   of  the 
wiUiom^'^^'^y  mortgage.     The  better  opinion,  in  the  books,  seems  to  be, 
previous  proof  that  it  would  uot  be  notice,  and  that  equity  will  not  interfere 
mem.wodtTnifij  ^^  favor  of  an  encumbrancet,  when  he  has  not  seen  that  his 
it  sfe'ms,  i>c  no-  mortgage  was  duly  registered.     (Svgden^s  Law  of   Vefui. 
I,uen?  "^purchal  527.     iSt'houie    fy    Lcfroy,    157.     Hiester   v.    Fortner,    2 
»«r.  Binney,  40.)     But  here  every  thing  was  done  that  could 

have  been  previously  required  of  the  mortgagee.  The  mort- 
gage was  duly  presented  for  registry,  and  *  he  was  not 
bound  to  inspect  and  correct  the  record.  This  was  the 
exclusive  business  and  duty  of  the  clerk,  and  there  is  no 
reason  why  the  registry  should  not  operate  as  notice,  to 
the  amount  of  the  sum  mentioned  therein  ;  and,  indeed, 
so  far  the  obligation  of  the  registry  is  admitted  by  the  bill. 

I  conclude,  therefore,  that  the  registry  was  notice  to 
purchasers,  to  the  amount,  and  only  to  the  amount,  of  the 
sum  specified  in  the  registry. 

We  are  next  led  to  consider  how  far  relief  can  be  granted 
to  the  defendant  consistently  with  these  principles. 
Equii>r  pvcs       Whatever  claims  the  defendant  may  have  to  favor,  arising 
awLin^rpln-*  f*"^™  ^^®  misfortunc  attending  his  case,  yet  it  is  an  estab- 
cbaser    for    a  lishcd  rulc,  in  cquity,  to  give  no  assistance  against  a  pur- 
Seration  w°ih-  chascr  for  a  valuable  consideration ,  without  notice.    (  fVallwyn 
out  notice.         v.  Lce^  9   Ves,  24.)     He  has  equal  claims  upon  the  equity 
[  *  301  ]       of  *the  Court.     But,  whenever  actual  notice  of  the  true  sam 
in  the  mortgage  can  be  brought  home  to  the  purchaser,  be 
is  from  that  time,  so  far  as  the  former  purchase  is  left  incom-    • 
plete,  either   as   to  the  deed  on  the   one  hand,  or  as   to  « 
payments  on  the  other,  bound  by  the  prior  equitable  lien,  ^ 
and  all   subsequent  payments,  by  him,  are  made  in  his  Gmnm 
wrong,  so  far  as  the  rights  of  the  mortgagee  are  concerned — 
Nonce  of  an  As  soon  as  notice  is  received,  it  arrests  all  ibrther  proceed 
^nrumbrance     Jngs  towards  the  completion  of  the  purchase  and  payments-  - 
tTe^in^^'  and,  if  persisted  in,  they  are  held  to  be  done  in  fraud  of  thes 
•ra/H^  the  com-  equitable   encumbrance,      {f^igg  v.    fi^gj    1    Atk.   384-    -. 
^tLe?^  't  Story  V.  Lord  Windsor,  2  Atk.  630.)     Thus,  in  TmrviUe  v-  - 
^i>»eni'of  the  fiauh^  (3  P.    Wms.   306.)  it  was  held,  that  where  a  maim 
'*'*^''^  purchases  an  estate,  and  pays  part,  and  gives  a  bond  for  Ch^ 

residue,  notice  of  an  equitable  encumbrance,  before  payments 
though  after  the  giving  of  the  bond,  was  sufficient  to  8to|^ 
payment,  and   to  entitle   the'  obligor  to   relief,  in   equity^ 
against  the  bond.     Again,  in  Hardingham  v.  Nicholhy  (^  Z 
MO 
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"^r^tk.    304.)    it  was  ruled  to  the    same   effect,  that,  if  the        1814. 

p^orchaser   for  a  valuable  consideration  had  not   paid   the 

loney  when    notice  of  the  lien   was   received,  though  it 

iras  secured  to  be  paid,  the  plea  of  such  a  purchase  was  not 

^ood  against  the  plaintiff's  title.     There  can  be  no  doubt  as 

;-o  the  rule  of  equity  in  thi?  case,  and  the  only  difficulty  is, 

:o  determine  from  what  time  the  plaintiffs  are  to  be  charged 

rith  notice  of  the  mistake  in  the  registry  of  the  mortgage. 

Frost   and    M.  Goddard  are  to  be  treated  as  bona  fide 

'purchasers,  without  notice.     It  is  so  averred  in  the  bill^  and 

&here  is  no  proof  to  contradict  it.     The  last  deeds  from  Corl 

"^o    them,  though   bearing  date   in    Septernbtr,  1805,  were 

^acknowledged  in  Sepieniber,  1806,  and  are  proved,  by  the 

^^pvitnesses  on  the  part  of  the  plaintiffs,  {Healy  and  Taylor,) 

^9lo  have  been  executed  in  September,  1806.     At  that  time, 

^M3  Frost  avers,  they  had  no  notice,  in  fact,  of  the  registry, 

'though   they   were   chargeable   with    notice,  in  law ;   and 

-mahen  the  notice,  in  fact,  not  only  of  the  registry,  but  of  the 

^^mistake  in  the  registry,  came  to  their  knowledge,  is  left  to       [  *  302  ] 

\3e  inferred  from  circumstances.     They  have    not   thought 

proper   Ut  disclose  the  precise  time,  and  the  obscurity    in 

^m^hich  this  fact  is  left  by  the  plaintiffs,  authorizes  the  pre- 

^unoption  that  they  may  have  known  it  sooner  than  they  are 

^^nrilling  to  declare.     The  bill  does  not  state  at  what  time  the 

•discovery  was  made  of  the  registry,  but  only  that,  "on  such 

discovery,"  Frost  applied  to  the  defendant,  to  pay  him  the 

^300   dollars,  and  was  then  6rst  informed  of  the  mistake. 

One  of  the  witnesses  {fVhitney)  would  lead  us  to  conclude 

what  the  first  actual  knowledge  whi^h  the  parties  had  of  the 

iregistry  was  in  September,  1807  ;  and  it  was  in   September 

mnd  November,  1807,  as  appears  by  the  acknowledgments 

upon  the  deeds,  that  Frost  and  Martin  Goidard  sold  to  the 

«ther   plaintiffs.     I  think   that   actual   nofice   of   the    true 

mortgage  ought  to  be  fixed  on  Frost  and  Martin  Goddard, 

ms    early,  at   least,  as   September,   1807.      The   purchasers 

from  them,  who  are  the  other  plaintiffs  in  the  bill,  make  no 

averment  of  being  bona  fide  purchasers,  without  notice  of 

the  true  mortgage.     They  are  perfectly  s.lent  on  the  fact  of 

notice,  and  the  bill  is  rather  equivocal  on  this  point,  even 

as  to  Frost.     He  only  says,  that  he  and  Martin  Goddard 

alienated   "without   any   knowledge   or   suspicion   of  any 

encumbrance,  except  the  mortgage  registered  as  aforesaid.^^ 

In   all  cases  in  which  a  party  sets  up  his  title  to  relief  in 

equity,  as  a  bona  fide  purchaser,  he  must  deny  notice,  though 

it  be  not  charged.     (3  P.  Wms.  244.  n.  Bodman  v.    Van 

Den  Bendy,  1  Vem,  119.^     It  is  a  general  rule  in  pleading, 

that  whatever  is  essential  to  the  right  of  the  party,  and  is 

necessarily  within  his  knowledge,  must  be  positively  and 
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1814.       precisely  alleged ;  and  the  plaintiffs,  coming  in  the  chaiactei 

v.^^-^,.-^^^  of  bona  fide  purchasers,  were  bound  to  j-tate,  affirmatively, 

Frost        the  equity  of  their  case ;   if  they  will  not  aver  the  fact,  that 

»— »...^     they  were  purchasers  without  notice,  we  are  not  bound  to 

presume  it.     I  he  tact  rests  m  their  own  knowledge.     In 

[*303]        Gerard  v.    Saunders,  (2    Ves.  jun.  434.)  *the   delendf^nt 

pleaded  a  purchase  for  a  valuable  consideration,   without 

notice ;  and  Lord  Loughborough  held,  that  he  was  bound 

deny,  fully,  and  in  the  most  precise  terms,  every  circumstance 

from  whence  notice  could  be  inferred. 

One  of  the  deeds  to  Frosty  for  200  acres,  was  dated  ir 
1603,  and  recorded  in  1805,  prior  to  the   mortgage; 
whatever  payments  were  made  upon  that  purchase  before — « 
Frost  was  chargeable  with  notice  of  the  true   mor  _  _ 
though  made  prior  to  the  time  of  the  delivery  of  the  dc 
fendant's   deed   to    Corl,  ought  equally,  with   subsequet 
payments,  to  be  protected  against  any  further  sum  than  the^ 
contained  in  the  registry  of  the  mortgage.     Frost  cannot  i 
in  a  worse  situation  by  paying  money  before  Cbrff  title  wc 
perfected,  than  if  he  had  paid  it  immediately  after.     As   s  -^^ 
bona  fide  purchaser  without  notice,  and   so  long  as  that     '^  ^ 
character  is  preserved,  he  is  not  bound  beyond  the  sum  in       ^^ 
the  registered  mortgage ;  and  though  no  prior  transactioo         ^ 
between    Corl  and  him  could  gain  a  preference  over  the         "^ 
mortgage  as  registered,  because  Corl  had  no  title  until  the 
delivery  of  the  deed  to  him,  in  consequence  of  that  registry, 
yet,  when  the  delivery  took  place,  the  prior  deed  to  Frosty 
and   the  prior  record   of  it,  operated,  instantly,  so  as  to 
protect  FrosVs  title  from  that  time,  and  to  render  him  a  bona 
fide  purchaser,  except  as  to  the  registered  mortgage.     It 
follows,  of  course,  that  all  prior  payments  made  by  him, 
became  equally  effectual,  subject  to  the  same  limitation.     A 
contrary  rule  would  work  odious  injustice. 

The  subject  of  the  payments  requires  this  further  exph 
nation :  and  payments  to  the  endorsee  or  assignee  of  Cw/, 
before  nptice,  are  the  same  as  payments  to  him ;  and  if  any 
part  of  the  debt  created  by  the  purchasers,  or  either  of 
them,  had  been  duly  transferred,  so  as  to  vest  the  interest  in 
the  assignee  ;  and  if  either  Frost  or  Goddard,  before  notice, 
had  changed  the  debt  in  the  hands  of  the  assignee,  by 
giving  new  notes  or  obligations  to  the  bona  fide  holder,  he 
ought  to  be  allowed  for  this  as  payment,  because  he  has 
I  ♦  304  ]  extinguished  *so  much  of  the  old  debt,  and  become  absolutely 
bound  to  the  new  creditor. 

I  shall,  accordingly,  direct  a  reference  to  a  master,  to  state 
an  account  upon  these  principles,  and  to  report  what  may 
have  remained  due  from  Frost  and  Goddard^  on  the  Ist  of 
October,  1807;  and  whatever  that  balance  may  be,  it  if 
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justly  subject  to  the  defendant's  mortgage,  and  must  be        1814. 
appropriated  in  part  satisfaction  of  it  before  the  land  can  be  ^^r^N/r<>^ 
relieved.  Frost 

V. 
BfiSXMAP 

"  Ordered,  adjudged  and  decreed,  that  it  be  referred  to 

one  of  the  masters  of  this  Court,  residing  in  the  county  of 

Onondaga^  to  ascertain  and  report  what  sum  or  sums  of 

money  were  actually  paid  to  Henry  Corl,  or  to  his  endorsee 

or   assignee,  duly  authorized  to  receive  the  same,  by  Jasiah 

Frost  and  Martin  Goddard,  respectively,  before  the  first  day 

of     October,    1807,   on    any   purchases   mentioned   in   the 

pleadings  in  this  cause,  and  made  by   them,  or  either  of 

them,  from  him,  prior  to  that  date,  of  lands  in  lot  ^o.  83, 

in  the  township  of  Marcellus ;  and  that  the  master  distinguish 

between   such  payments  as  were  made  for   principal,  and 

such   payments  as  were  made  for  interest.     That  he  also 

i&scertain,  and  report  specially,  whether  any,  and  what  part 

of  tue  debts  arising  on  such  purchases,  were  transferred  by 

Henry    Corly  for  a  valuable  consideration,  and   were  dis- 

c^harged  in  the  hands  of  the  bona  Jide  holder,  prior  to  that 

fDeriod,  by  Josiah  Frost  and  Martin  Goddard,  or  either  of 

^hem,  by  new  notes  or  obligations  ;  or,  if  not  discharged,  of 

"Xfirhich  they  had  received  notice  from  the  assignee  -before 

^hat  period.     And  the  master  is  further  directed  to  state  an 

account  of  the  moneys  due  on  the  respective  purchases,  for 

|3rincipal  and  interest,  after  deducting  the  payments  which 

vnay  have  been  made,  and  the  parts  of  the  debts  discharged 

^3r   assigned,  with  notice  as  aforesaid.     And  the  master  is 

Curther  ordered  and  directed  to  ascertain  and  report  jthe 

sunount  of  the  principal  and  interest  due  on  the  mortgage 

^►given  by   Henry  Corl  to  the  defendant,  according  to  the         •  30r^  | 

^^jue  sum  mentioned  in  the  mortgage,  and,  also,  according 

^o  the  sum  mentioned  in  the  registry  thereof;  and  in  taking 

^he  accounts  aforesaid,  the  depositions  and  exhibits  in  the 

clause  may  be  used  by  the  parties ;  and  they  are  to  be  at 

liberty  to  produce  further  proof,  which  the  master  is  also  to 

sport ;  and .  all  further  questions  are  in   the  mean   time 
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1814. 

^**J|®        Long   agahist  E.  L.  Majestre,  (Administratrix  of 
majbstkb.  Wm.  Majestre,  deceased,)  and  Tardy. 

A  creditor  filing  a  bill  against  an  executor,  canDot  make  a  debtor*  of  the 
estate  a  party,  except  where  the  executor  is  insolvent,  or  tJiere  is  col- 
lusion between  the  executor  and  debtor,  or  in  some  other  special  case. 

As  where  A.  and  B.  carried  on  trade,  as  partners,  with  the  funds  of  A., 
in  the  name  ofB.,  and,  without  any  dissolution  of  the  partnership,  or 
rendering  any  account  to  A.,  B.  afterwards,  without  the  consent  of  A., 
entered  into  a  partnership  with  C,  and  carried  into  the  new  concern 
all  the  funds  of  the  former  partnership ;  and  A.,  on  the  death  of  B., 
filed  a  bill  against  his  administratrix,  and  C,  his  surviving  partner,  for 
a  discovery  and  account ;  and  C.  demurred  to  so  much  of  the  bill  as 
sought  an  account  from  him  of  the  transactions  and.  profits  of  the  part- 
nership between  him  and  the  intestate,  and  of  the  personal  estate  of 
the  intestate  in  his  hands :  the  demurrer  was  overruled. 


OetoberZd. 


[•306] 


THE  plaintifT  stated  in  his  bill  a  large  claim  against  the 
estate  of  WiUiam  Majestre,  deceased,  and  alleged,  that  be- 
ing a  merchant  at  Marseilles,  in  France,  he  entered  into 
partnership  with  the  intestate,  who  was  a  merchant  in  Nttth- 
York,  in  the  year  1807 ;  that  the  intestate  brought  no  funds 
into  the  capital  of  the  house,  but  carried  on  trade  solely 
with  the  funds  of  the  plaintiff,  and  in  his  own  name,  but  for 
the  partnership  account,  but  had  rendered  no  account  to  the  - 

plaintiff;  and  had,  without  the  consent  of  the  plaintiff,  or  -i 
any  dissolution  of  their  copartnership,  afterwards,  entered  M 
*into  partnership  with  the  defendant,  Tcrr^/y,  and  had  carried  M 
all  the  funds  of  the  plaintiff,  in  his  hands,  into  the  last  co-  — 
partnership,  and  used  them  therein,  until  his  death,  in  1814;  ^ 
and  the  plaintiff,  therefore,  claimed  to  be  entitled  to  the  g«=g 
whole  share  of  the  intestate  in  the  last  partnership.  The  -^3e 
bill  also  alleged,  that  a  great  part  of  the  personal  estate  of  3" 
the  intestate  had  come  into  the  hands  of  Tardy,  and,  among  "^^^ 
other  things,  prayed  that  Tardy  might  be  compelled  to  set -^ -ft 
forth  a  full  and  true  account  of  the  partnership  transactions^ss  is 
between  him  and  the  intestate,  and  of  the  profits,  &c. ;  andJEi^Kl 
that  he  might  set  forth  and  declare  whether  the  intestate  diditz^d 
not  leave  a  considerable  personal  estate  in  his  hands. 

The  defendant,  Tardy,  demurred  to  so  much  of  the  bi''^  ^  Jf\ 
as  called  for  the  discovery  of  the  above  facts,  &lc, 

T.  A.  Emmet  and  Harris,  for  the  plaintiff. 

JBi/rr,  contra. 

The  Chancellor.  It  is,  no  doubt,  the  general  rule 
this  Court,  that  the  creditor  filing  the  bill  against  the 
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^^^tor,  cannot  make  a  debtor  of  ihe  estate  a  party,  foi  this  1814. 

^^^uld  be  taking  the  business  out  of  the  hands  of  the  execu-  v-^-s/^^^ 

jM    ^,  and  would  lead  to  confusion  in  the  administration  of  Lo»o 

^^^  estate,  as  every  creditor  would  then  be  entitled  to  such  majestr* 
^^^^  \nll  against  every  debtor.     The  same  cases,  however,  ad- 
^^it  that  there  are  exceptions  to  the  rule,  as  where  the  ex- 


^utor  18  insolvent,  or  there  is  collusion  between  the  execu- 


^^r  and  the  debtor,  or  where  there  is  some  other  special  case 

^^t   exactly  defined.     {Utierson  v.  Mair,  2  Vesey,jun,  94. 

^^^Vsqger  v.  Rowley,  6  Ves,  748.      Burroughs  v.  litany   1 1 

^^es,  29.)     As  there  is  no  suggestion  of  insolvency  in   the 

^fiministrator,  or  of  collusion,  this  case  does  not  fall  within 

5^  Hose  exceptions.     But  the  strong  objection  to  the  demurrer 

^3,  that  this  is  a  special  case,  not  within  the  reason  of  the 

(general  rule.     It  is  more  like. the  case  of  one  partner  call- 

in^  *the  other  to  account;  for,  taking  the  charges  in  the       [*  Vfl\ 

bill  to  be  true,  as  we  must  do  in  judging  of  the  demurrer, 

t.fie  plaintiff  was  the  cestuy  que  trust,  for  whose  use,  and  with 

%ivhose  money,  the  intestate  carried  on  trade  with  the  defend- 

^E^nt  :    and,   as   Lord   Hardwicke   observed,  in  Newland  v. 

Champion,  (1    Ves.   105.)  the  case  of  partnership  is  very 

cl.ifl[erent  from  the  other  cases,  and  there  were  many  instances 

^^^^bere  the  surviving  partner  of  a  deceased  debtor  was  made 

c^   party,  so  that  there  might  be  an  account  of  the  personal 

^i^tate  entire.     And  he  said,  in  that  case,  that  though  there 

^%was  no  suggestion  of  collusion  between  the  surviving  part- 

v^er  and  the  representative  of  the  deceased,  yet  the  bill  was 

x^ot  demurrable  to,  and  an  account  was  accordingly  directed 

l:>et^veen   the   creditor   of  the   deceased   partner   and   the 

^^tirvi^  ^r.     In  this  case,  it  appears  to  me,  independent  of 

Ci.ll    authority,  that  the  plaintiff,  upon  his  bill,  is  most  fitly 

entitled  to  call  from  the  defendant  a  full  account  of  the  lat- 

^^r  copartnership,  and  that  he  can  obtain  such  an  account 

fVom  no  other  source  so  fully  and  effectually  as  from  tlie 

defendant,  Tardy. 

The  demurrer  is,  accordingly,  overruled,  with  costs. 

Decree  accordingly. 

9A^ 
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1814. 

*Garson  against  Green  and  others. 


G  ARSON 
V. 

GRisir. 


A  vendor  has  a  lien  on  the  estate  sold,  for  the  purchase  money,  while 

the  estate  is  in  the  hands  of  the  vendee,  and  when  tliere  is  no  contract 

by  which  it  may  be  implied  that  tJie  lien  was  not  intended  to  be  re* 

served. 
Prima  /acie,  the  purchase  money  is  a  lien^  and  it  lies  on  the  Tendee  to 

show  the  contrary :  and  the  death  of  the  vendee  does  not  alter  or 

defeat  the  lien. 
Nor  does  the  taking  a  promissory  note  for  the  purchase  money  affect 

the  lien ;  and,  if  part  be  paid,  the  lien  is  gTMxl  for  the  residue ;  and  the 

vendee  is  a  truatu  for  what  is  unpaid. 

txtcbtr  7th.  THE  bill  Stated  that  the  plaiotifi*  sold  to  James  Grcen^  now 
deceased,  intestate,  in  his  lifetime,  the  one  undivided  third 
part  of  a  house  and  lot  of  ground,  of  which  the  intestate 
was  seised  of  two  undivided  third  parts,  in  fee ;  and  for 
which  he  was  to  pay  the  plaintiff  700  dollars,  200  dollars  in 
cash,  and  the  residue  in  55  days,  for  which  he  was  to  give 
his  promissory  note;  that  on  the  2d  of  December^  1807,  the 
plaintifi*  executed  and  delivered  a  deed  to  the  intestate,  for 
the  plaintiff's  undivided  third  of  the  premises,  and  the  intes- 
tate paid  him  the  200  dollars,  and  gave  him  a  promissory 

note,  dated  the  12th  of  December,  1807,  for  500  dollars,  pay ^. 

able  in  55  days  after  date.  Before  the  note  became  due,  the^^^e 
intestate  died,  leaving  Margaret  Green,  defendant,  his  widow,^.  — ^', 
who  took  out  letters  of  administration  on  his  estate,  and  the^^»  e 
other  defendants,  his  heirs  at  law. 

The  administratrix  having  refused  to  pay  the  note,  the^^  e 
plaintiff  brought  an  action  at  law  against  her,  to  which  sh^^  .e 
pleaded  plene  administravit ;  and  the  plaintiff,  being  unabl^^  .e 
to  prove  assets  in  her  hands,  took  judgment  for  assets  in  fit-   .^- 
turo,  to  the  amount  of  535  dollars  and   19  cents,  and  th*-   j«e 
costs  of  suit.     The  plnintiff  alleged  that  the  intestate  die^»-  -^d 
seised  of  the  house  and  lot  above  mentioned,  and  other  reaiE^nl 
estate  in  New- York ,  and  left  considerable  personal  estat^^^e, 
which  came  into  the  hands  of  the  administratrix. 
[  *309  ]  *The  bill,  as  to  the  administratrix,  was,  under  the  ord^^er 

of  the  Court,  taken  pro  confesso.  The  other  defendants,  \r  l)y 
their  guardian,  answered,  and  admitted  the  sale  by  the  plai^K  n- 
tiff  to  their  father,  the  intestate,  and  that  he  owed  to  tb^  he 
plaintiff  the  amount  of  the  note  ;  but  whether  it  was  for  po^K'^rt 
of  the  consideration  money  for  the  house  and  lot,  they  we  -^^re 
ignorant. 

The  material  allegations  in  the  bill  were  proved  by  t'     :3h^ 
witnesses. 
246 


CASES  IN  CHANCERY  30» 

Sloison,  for  the  plaintiff.  1814. 

Blake,  contra.  Gaiuoit 

The  Chancellor.     It  is  very  evident,  from  the  proof, 

t^liat  the  note  was  given  in  part  payment  of  the  considera- 

tion  for  the  sale,  by  the  plaintiff,  of  his  undivided  third  part 

of  the  house  anJ  lot  mentioned  in  the  pleadings;  and  there 

is  no  evidence  that  the  vendor  did  not  mean  to  tru.'^t  to  the 

estate  «old,  as  a  pledge  for  his  money.     It  is  a  well-settled 

rule,  (0   Vts.  483.  759,  760. .   1    Schoah   fy  Lefroy,   132. 

1    Bro.  420.     Sugdcn,  ch.  12.  p.  352.)  that  the  vendor  has 

a.  Hen  on  Jie  estate  for  the  purchase  money,  while  the  estate 

iii  ill  the  htxniis  of  the  vendee,  and  when  there  is  no  contract 

that  the  lieu  by  implication,  was  not  intended  to  be  reserved. 

X^rimafacin,  I  he  purchase  money  is  a  lien  on  the  land,  and 

it  lies  on  the  pur(  baser  to  show  that  the  vendor  agreed  to 

r^st  on  other  security.     The  death  of  the  vendee  does  not 

Olter  the  cLiini;  for,  as  Lord  Redesdale  observed,  in  a  like 

Ciasc,  (^Hughes  v.  Kt-amey,  I  Schoale  Sf  Lcfroy,  132.)  "the 

heir  cannot  be  permitted  to  hold  what  his  ancestor  uncon- 

Soientiou^ly  obtainud ;  and  is  not  a  thing  unconscientiously 

:>btaJnGd  when  the  consideration  is  not  paid  ?"     Taking  a 

"^ote  for  the  purchase  money  does  not  affect  the  vendor's 

ien  ;  and  if  part  be  paid,  the  Ucn  is  good  as  to  the  residue, 

Old  the  vendee  becomes  a  trustee  as  to  that  which  is  un- 

laid.     {Blackburn  V.  Gregson,  1  Bro.  420.)     The  *failure       [*310l 

T  the   personal  estate  is  sufficiently  shown  in  the  first  in- 

tance ;  and  there  is  nothing  to  gainsay  it ;  and  I  shall,  ac- 

ordingly,  decree   a  sale  of  the   one  third  of  the  house 

nd  lot,  t^^Mvards  satisfaction  of  the  note. 

Decree  accordingly. 
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AsTOR  AsTOR  against  Romayne  and  others. 

ROMATRK. 

Sale  of  mortgaged  premises,  under  a  decree,  will  do€  be  poetponeu 
merely  on  account  of  the  existence  of  war ;  war,  as  a  general  calaiuity, 
not  being  sufiicient  to  justify  the  Court  in  interrupting  the  regular  ad- 
ministration uf  justice,  and  the  collection  of  debts. 

But  if  it  should  be  made  satisfactorily  to  ap|>enr,  that  there  was  any  io. 
mediate  or  impending  calamity  over  the  city,  or  place,  wliere  the 
mortgaged  premises  were  situated,  which  would  cause  a  suspennon 
of  all  civil  business,  the  Court  would  interfere,  and^postpone  the  sale. 

A  sale  of  mortgaged  premises  was  postponed  for  six  weeks,  to  give  tbe 
mortgagor  an  opportunity  to  comply  with  the  proposal  of  the  mort- 
gagee, such  delay  being  equally  beneficial  to  both  parties. 

Beot.  23d  ana  MOTION,  on  the  part  of  the  defendant,  to  postpone  the 
Oct  iiib.  master's  sale  of  mortgaged  premises  on  affidavit  of  the  de- 
fendant, Romayne,  stating  that  the  bill  was  filed  in  March, 
1811,  that,  in  the  latter  part  of  the  year  1812,  the  defendant 
agreed  to  relinquish  all  opposition  to  the  suit,  and  to  give  the 
plaintiff  a  decree,  by  consent,  for  $38,595  75,  provided  he  ^ 

would  wait  until  the  1st  day  of  September,  1814,  for  pay-  ,, 
ment ;  and  a  decree  was  entered  in  pursuance  of  that  agree-  ^ 
ment.  That  the  agreement  was  made  under  the  finn  per-  — 
suasion  that  the  war  would  have  speedily  ceased,  and  that  if  ^ 
the  defendant  should  not  be  able  to  raise  the  money  out  of  ^ 
the  property  mortgaged,  the  property  would   rise  in  value  - 

That  he  has  been  disappointed,  and  the  plaintiff  had  adver  ^ 

tised  the  property  for  sale  on  the  26th  instant ;  and  that  the      .^ 

[♦311  \  plaintiff  and  the  master  *have  refused  to  postpone  the  sale.  •  s, 
That  the  deponent  verily  believed  the  property  mortgaged  C^^ 
for  the  debt  would  be  worth,  in  ordinary  times,  ^45,000,  but.9'  Jit 

in  the  present  critical  and  alarming  state  of  afiairs  in  J^ew "^-:?- 

York,  could  not  be  sold  for  half  its  value. 

It  appeared  that  the  notice  given  of  the  motion  was  foui^.-^dr 
days  short  of  the  time  required  by  the  rule  of  the  Court. 

Fir/i  Vechten,  for  the  defendant,  cited  the  case  of  Alex'-z^mjc- 
under  Macomb,  at   the  suit  of  Corp,  Ellis  and   Shaw,  ii^  m 
which  there  was  a  sale  of  a  large  real  estate,  m  and  nea  ^F=mx 
New-York,  advertised  for  the  18th  of  July,  1810,  and  th»  ^ne 
day  for  the  sale  had  been  fixed  by  consent ;  but  the  des_-.^c 
fendant,  on  due  notice,  petitioned  the  chancellor  for  a  pos*»^  -t- 
ponement  of  the  sale,  on  the  ground  that  most  of  the  raoneye*  ^E^d 
purchasers  of  land  were  in  the  country,  and  that  the  aeaso^    ^n 
of  the  year  was  most  unfavorable ;  and  though  the  motio^crz)n 
was  opposed  by  counsel  for  the  plaintiffs,  the  chancellor,  he — ij 
a  special  order  of  the  14th  of  July,  1810,  postponed  tl— ^Bie 
sale  to  the  2d  Monday  in   November  following.     He  al^    ^ 
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«ited   4   Bro, 
1071—2. 


113 — 172,   and   2   Powell  on   Mortgages j        1814. 


The  Chancellor.     The  case  of  Cocker  v.  Deavis,  (1 
Ch.  Rep.  134,  and  1  CA.  Cas.  61.)  shows  that  chancery  has 
enlarged  the  time  for  the  performance  of  a  decree,  though 
that  decree  was  entered  by  consent,  on  a  bill  to  redeem  a 
-wnortgagey  and  the  time  of  payment  was  Jixed  iy  the  decree. 
In  that  case,  the  default  of  the  party  was  not  wilful,  but 
mrose  from  necessity,  growing  out  of  the  civil  war.     There 
18  some  analogy  between  that  case  and  this ;  and  in  another 
€»8e,  of  Ismoord  v.   Claypool,  (1  Ch,  Rep,   139.)  the  Court 
enlarged  the  time,  after  the  enrolment  of  the  decree,  six 
months,  to  pay  the  mortgage  money.     I  do  not  know  that 
Ubose  cases  have  been  acfted  upon  in  modern  times,  and  the 
application,  in  this  case,  is  defective,  being  on  short  notice : 
^he  most  I  am  willing  to  do,  is  to  direct  the  master  to  post- 
pone the  sale  from  the  26th  instant  to  the  second  Monday 
in  October,  to  give  the  defendant  an  opportunity  of  applying 
Angularly  to  the  Court. 


[•312; 


S.  Jones,  jun,,  for  the  defendants,  on  an  affidavit  read  on  October  n^ 
^e  former  motion,  and  several  other  affidavits  to  the  like 
^flect,  now  moved  for  a  postponement  of  the  sale' for  six 
mnonths.  He  cited  2  Efju.  Cases,  Mr.  609.  S.  C.  15 
Vin.  Ab.  476.  (z.  *2.)  2  Powell  on  Mortgages,  311.  Barm. 
^Sep.  221. 

Harison  and  Robinson,  contra 

It  appeared  that  the  plaintiff  had  offered  to  the  defendant 
^lo  wait  two  or  three  years  for  the  principal,  if  the  defendant 
^^¥Ould  pay  him  arrears  of  interest.  The  oder  was  now 
^lepeated  by  the  plaintifl*'s  counsel,  who  stated  that  the  rule 
for  the  decree,  which  was  entered  by  consent,  contained  a 
stipulation  by  the  defendant,  that  he  would  not  apply  to  the 
<^ourt  for  delay. 


war,   as   a 


The  Chancellor.  The  existence  of  the 
general  calamity,  will  not  justify  Courts  in  interfering  to 
interrupt  the  regular  administration  of  justice,  and  the  col- 
lection of  debts.  The  only  plausible  ground  of  the  motion  is 
the  special  state  of  the  city  of  New- York,  in  which  the  prop- 
^srty  is  situated,  and  the  sale  to  be  made.  If  there  were 
sufficient  evidence  of  the  existence  of  any  immediate  calami- 
ty, present,  or  impending  over  the  city,  such  as  invasion  by 
the  enemy,  or  extreme  sickness,  which  would  suspend  all  civil 
feunness,  the  Court  ought  to  interfere  and  postpone  the  sale. 
^Stut  such  a  case  does  not  exist.     The  apprehension  of  danger 
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The  existence 
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eral  calamity,  is 
to  reason  for 
postponing  a 
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But  an  imme- 
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ent, or  impend- 
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pension  of  all 
civil  bus'ne^s. 
would  justify  thf 
Court  in  post- 
poning the  sale 
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1814.       f^om  the  enemy  is  too  slight,  from  any  thing  that  has  been 
^^-N/^^^  shown  to  the  Court,  to  warrant  the  granting  the  motion  to 
Ardkv       any  considerable  extent.     If  the  sale  be  postponed  a  few 
Ardiit.       weeks,  to  give  the  defendant  an  opportunity  lo  comply  with 
I  *313  1        ^he  offer  *of  the  plaintifl*,  it  is  as  much  as  (  feel  authorized 
to  allow.     '^1  his  delay  may  be  equally  beneficial  to  both  par- 
ties :  the  plaintifi'  is  not  in  distressed  circumstances,  T^ince  he 
is  wiUing  to  wait  for  years,  on  payment  of  his  interest.     It 
must  also  bo  admitted,  that  the  state  of  the  city  of  JVittr-  York, 
for  some  we<.ks  pa<-t,  under  apprehension  of  invasion,  and 
which  apprehension   has  not  yet  entirely  ceased,  deserves 
some  consideration,  and  renders  a  delay  of  a  few  weeks  de- 
sirable.    In  that  time,  business  may  become  more  quiet  and 
regular,  and  more  and  better  purchasers  will  probably  appear. 

Sale  postponed  for  eight  weeks. 


Executors  of  J.  J.  Arden  against  The  Executors  4 

OF  J.  Arden. 

lo  a  Riit  between  the  representatives  of  a  father,  and  the  rcpreseiitaiivee  ^^ 
of  his  son,  wliere  all  the  matters  in  conirovtr?'}  were  rflVfrcd  to  a  .  ^^9 
inaster,  the  (V)iirt  rt'fused  to  allow  the  exrepiions  ina«le  to  the  report;  ^  • 
the  transiietions  lM.Mng  very  stale  and  ancient,  and  inrsi  of  iliein  fiitnily  ^<^'' 
dealing  and  concerns,  and  the  {Mirties,  and  their  witnesses,  having  -^ng- 
been  fully  exarniied  U'fore  the  master. 

Though  the  statute  of  limitations  is  no  bar  to  a  lefrary,  yet  the  Court,  iu  -  m.  .Mt 
reganJ  to  very  srale  demands,  will  adopt  the  pntvisiouH  of  the  stotnte,  ^.  — , 
in  the  exercist*  of  their  discretion.  Thoiijorh  a  ln|>se  oflV)  years  aflbnla  ^fs  s 
a  presumption  that  a  legacy  has  been  paid,  yet  that  pii'sumpiion  may 
be  repelled  hy  circunjstances. 

Where  a  testator  directed  his  executors  to  sell  his  real  cstnte,  to  jny        

debts  and  lejjacies,  in  case  of  a  deficiency  of  the  personal  estate  ;  ami  n^mc^  a 
bill  filed  by  the  executors  of  a  legatee  and  crediror,  pniycd  a  sale  of  the^^E^   e 

real  estate,  the  executors  of  the  testator  having  admirtcd  that  the  |ier •'"■^- 

Bonal  estate  was  insufficient,  the  Court  directed  a  master  finut  to  ascer ^■■- 

lain  nnd  re|)ori  whether  the  executors  had  duly  administerrd  all  tlie^^^  «^ 
offett,  liefore  ircourse  could  be  had  to  the  land,  or  detemuoiogs^^  ^ 
whetlier  the  devisees  in  remainder  were  to  be  brought  in. 

4mk  S9th       JACOB  ARDEN,  the  defendants'  testator,  being  seisedfc^^ 

fSS^    and  possessed  of  considerable  real  and  p<*v-sonal  estate,  onc::^^  "i^ 

r*8141       the*l5th  of  April,  1778,  made  his  last  will,  by  which  h€^  ^^ 

•■       gave  to  his  son,  the  plaintiffs'  testator,  a  legacy  of  200L  — •  ^'j 

payable  three  months  after  the  testator's  death ;  and  he  alsc^-^ 

uvea  legacy  of  100/.  to  his  daughter  E ^  and,  for  want  0IM'  ^' 


CASES  IN  CHANCERY.  314 

^:ash  to  discharge  the  said  legacies,  he  directed  and  empow-       1814, 
c^rtd  his  executors  to  sell  any  part  of  his  estate  they  might 
^Ink  l>est,  for  that  purpose. 

The  estate  of  the  defendants'  testator  was  indebted  to  the 
plaintiffs'  testator,  for  52  dollars  and  36  cents,  on  account, 
«nd  for  three  several  bonds,  executed  by  J.  Arden,  in  1766, 
1767,  and  1771,  to  several  persons,  and  by  them  assigned  to 
Jacob  J.  Arden,  in  1781,  and  1793,  the  amount  of  which, 
with  interest  to  the  19th  of  October,  1804,  was  1,152  dollars 
sind  35  cents.  It  was  admitted,  by  the  plaintiffs,  that  100/., 
part  of  the  legacy,  had  been  paid  ;  but  they  claimed,  as  due 
l^o  them  from  the  defendants'  testator,  the  sum  of  2,261  dollars 
snd  6  cents. 

The  plaintiffs'  testator  made  his  will  in  June^  and  died  in 
J^uli/y  1801. 

The  plaintiffs,  in  their  bill,  charged  that  the  defendants 
refused  to  give  an  account  of  the  real  and  personal  estate  of 
^heir  testator,  pretending  that  there  was  not  enough  to  satisfy 
^he  debts  and  legacies,  &c.,  and  that  they  had  no  power  to 
sell  the  real  estate,  &c.  The  bill  prayed  relief,  &c.,  and  for 
mn  account,  and  that  so  much  of  the  real  estate  of  the  defend- 
ants' testator  as  might  be  necessary  to  pay  and  satisfy  the 
plaintiffs'  claim,  might  be  sold,  &c. 

The  answer  of  the  defendants  admitted  all  the  material 
iacts  stated  in  the  bill,  except  the  amount  of  the  debt  claim- 
^d.  On  the  17th  of  A/ay,  1813,  there  was  an  order  of  refer- 
ence to  a  master,  to  take  an  account,  and  to  ascertain  and 
report  upon  all  the  matters  contained  in  the  pleadings,  and, 
by  consent,  to  examine  the  parties  on  oath,  and  all  witness- 
es produced  on  either  side. 

On  the  14th  of  January,  1814,  the  master  made  a  re{>ort 
that  there  was  due  to  the  plaintiffs,  upon  the  legacy,  bonds^ 
and  several  accounts  mentioned  in  the  pleadings,  the  sum  of 
*1 ,435  dollars  and  89  cents,  according  to  the  schedules  an-       [  *  315  ] 
nexed  to  his  report. 

To  this  report  the  defendants  made  the  following  excep- 
tions : 

1.  That  no  credit  was  given  to  the  defendants  for  100/. 
stated  to  have  been  received^  on  the  15th  of  July,  1796,  by 
the  plaintiffs'  testator,  from  James  Delancey,  with  interest. 

2.  That  no  credit  was  given  for .15/.  due  to  the  defendants' 
testator,  for  house  and  rent,  for  S.,  at  H.,  in  1782. 

3.  That  no  credit  was  given  for  336/.,  for  board  of  plam- 
tiffs'  testator,  his  wife  and  children,  from  1775  to  17b2: 

4.  Nor  for  36/.,  paid  by  the  defendants'  testator  lor  a 
substitute  in  the  army  for  the  plaintifis'  testator,  in  1776; 

5.  Nor  for  1925  dollars,  the  amount  of  certificates  of 
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1814.       part  of  the  estate  of  the  defendants'  testator,  the  inventory 
>w^^N/-^^  of  which  was  taken  by  one  of  the  plaintifl*s ; 
Ardek  6.  Nor  for  6/.,  fur  barn  rent,  &c.  in  1782; 

ARDKtt  '7*  Nor  for  3/.  2s.  ^  for  articles  furnished  plaintifis'  testator 

in  1784. 

8.  Because  Th,  Arden,  jun.  was  examined  as  a  witiiesn 
before  the  master. 

9.  Because  the  legacy,  after  a  lapse  of  30  years,  ought  to 
have  been  presumed  to  have  been  paid. 

The  plaintiffs  excepted  to  the  report,  because  the  defend- 
ants' testator  had  been  credited  for  a  butcher's  stall  100/. 
instead  of  17/. 

These  exceptions  were  reserved  until  the  final  hearing  of 
the  cause. 

R.  Riker,  for  the  plaintifis. 

Burr,  contra. 

The  Chancellor.  The  validity  of  the  charges  speci- 
fied in  the  exceptions,  depended  u{>on  the  proofs  before  the 
master ;  and  I  see  no  sufficient  reason  to  interfere  with  his 
report,  in  respect  to  either  of  those  charges  which  have  not 
[  *  316  ]  *been  allowed.  Some  of  them  were  not  supported  by  proof, 
and  others  do  not  appear  ever  to  have  been  made  and  in- 
tended, by  the  defendants'  testator,  as  debts  to  be  refunded 
by  the  son. 

The  transactions  referred  to  are  stale  and  ancient,  and 
the  more  loose  and  difficult  to  unravel,  because  they  were 
family  deulmgs,  and  concerns  between  the  father  and  son. 
It  would  be  hazardous  to  sift  too  nicely  such  charges.  The 
master  was  directed  to  take  an  account,  and  the  parties  have 
had  a  full  and  fair  hearing  before  him,  as  well  with  their 
proofs  as  with  their  allegations.  The  demands  on  the  part 
of  the  plaintifis  were  chiefiy  founded  on  unquestionable 
vouchers,  such  as  the  will  and  the  bonds  ;  and  the  only  ob- 
jection to  them  arose  from  the  presumption  of  payment, 
founded  on  the  lapse  of  time.  But  these  charges,  brought 
forward  on  the  part  of  the  defendants,  were  destitute  of  any 
real  accuracy  and  authenticity,  and  seem  to  have  been  set 
up  more  for  the  purpose  of  embarrassing  the  counter  claims, 
than  from  any  real  sense  of  their  solidity. 

The  objection  to  the  demands  of  the  plaintifis,  on  the 
ground  of  time,  is,  prima  facie,  of  great  weight.  After  a 
lapse  of  40  years,  and  when  the  representatives  of  the  real 
and  personal  estate  were  all  dead,  the  presumption  of  pay- 
ment of  a  legacy  was  sufiered  to  prevail,  though  the  parties 
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«vere  admitted  to  make  proof  to  repel  the  pres\imption  ;  but  1814. 
i  t  was  not  sufficient.  (Jones  v.  TurlmrvWe,  '-2  Veseij^  jun.  N^.^i->v^^^^ 
XI.)  And,  in  a  subsequent  case,  the  master  of  the  rolls  Ardcit 
'CJiought  that  35  years  would  be  sufficient  to  bar  a  legacy,  on  ardi!» 
t.he  presumption  of  satisfaction.  (2  Vescy^  jun.  272,  JPirfc- 
^ring  V.  Stamford,)  There  is  no  legal  bar  by  force  of  the 
statute  of  limitations  to  a  legacy.  It  cannot  be  pleaded ; 
but  still  the  Court,  justly  averse  to  giving  countenance  to 
"Very  stale  demands,  adopts  the  provisions  of  the  statute  as  a 
jBTuide  in  the  exercise  of  its  discretion.  (Higgins  v.  Craw^ 
^ord,  2  Vesey,  jun.  571.  Prince  v.  Heylin,  1  AtJc,  493. 
MStackhouse  v.  Barnstony  10  Ves,  466 — 7.)  In  the  present 
<Z5ase,  however,  the  presumption  of  payment,  both  as  *to  the  [  *  317 
legacy  and  the  bonds,  is  sufficiently  repelled.  The  execu- 
^  ors,  who  were  to  pay  the  legacy,  are  alive,  and  parties  to 
•Jie  suit ;  and  one  of  them  expressly  admits,  that  only  one 
rznoiety  of  the  legacy  has  been  paid ;  and  he  also  admits  the 
(Dayment  of  interest,  from  time  to  time,  on  the  bonds,  and  that 
^hey  are  still  due.  In  addition  to  this  answer  of  one  of  the 
defendants,  he  has  been  examined  before  the  master,  under 
^he  order  of  reference,  and  his  credit  submitted  to  inquiry. 
f  11  this  case,  and  upon  these  proofs,  we  must  take  the 
^Admission  of  the  only  competent  executor ;  and  it  will  not  do 
^x>  set  aside  these  admissions  on  mere  surmise  of  some  collu- 
sion. The  question,  on  the  fidelity  of  the  defendants,  as 
ILrustees,  is  not  now  in  issue ;  and  it  is  averred,  and  so  I 
should  infer,  (as  the  objection  has  not  been  raised  until  now,) 
"^hat  the  examination  of  Th.  Arden  was  by  consent,  and 
^t  the  instance,  and  for  the  benefit  of  the  other  defendant ; 
^nd  if  the  legacy  and  bonds  are  due  in  any  part,  interest 
'thereon  follows  as  of  course. 

The  exceptions  were,  accordingly,  disallowed,  and  the 
»^eport  confirmed. 

As  the  cause  was  set  down  for  final  hearing,  as  well 
^8  upon  the  exceptions,  another  point  submitted  was,  whether 
^  decree  for  the  sale  of  the  real  estate  ought  to  be  made. 
TThe  prayer  in  the  bill  was  for  a  sale  of  so  much  of  the 
«-eal  estate  as  should  be  necessary  to  pay  the  debt,  and  the 
answer  of  the  defendants  admitted  the  insufficiency  of  the 
|3er9onaI,  and  the  sufficiency  of  the  real  estate.  The  debts 
'Vrere  not  charged  upon  the  real  estate;  but  the  executors 
'm4}er^  directed^  tn  case  the  personal  estate  failed,  to  sell  so 
"^^iuch  of  the  real  estate  as  should  be  requisite  to  pay  the 
t^gacies.  An  objection  was  made,  that  the  devisees  were 
^lot  parties. 

The  cause  coming  on  again,  upon  this  last  point,  it  was   Octohtr  iM 
deferred  back  to  the  master,  to  ascertain  and  report  whether 
%.he  executors  had  duly  administered  all  the  assets.    This 
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1814.       ^'^  neccHsary  to  be  ascertained,  before  recour^  could  be 
had  to  the  land,  or  before  it  was  requisite  to   detennino 
^whether   the   devisees   in   remainder,   after    the   termina- 
tion of  the  life  estate  of  one  of  the  executors,  were   to  be 
i  '•"aisY      brought  in. 

Order  accordingly,  (a) 

(a)  Note.  Tlie  question  of  parties  was  not,  afterwards,  agitated,  «■  certain 
lands  were  directed  to  be  sold,  which  the  executors  had  purchased  afler  the 
testator's  death,  and  with  his  funds. 


Stevens  against  Beekman  and  others 

An  injunction  is  not  allowed,  in  order  to  prevent  the  repetition  of  a  <net-  ^^^ 
jMSs,  in  entering  and  cutting  down  timber,  on  land  of  which  tlie  plain-  ^^  ^ 
tiff  is  in  pos»e88iou  as  owner,  and  lias  adequate  remedy  at  law  lor  tbe  3^  , 
trespass. 

Though,  it  seems,  an  injunction  may  be  allowed  in  a  case  of  1 
under  very  special  circumstances. 

Ocfo^  1901        MOTION  for  an   injunction  on  a  bill,  stating  that  tb^ 
plaintiflT,  on  the  20th  of  iUcrnA,  1806,  purchased  by  deed,  ii^ 
fee,  for  a  valuable  consideration,  of  Jacob    Gleuy  certaiflB^    ma 
lands  therein  described,  in  the  county  of  Saratoga^  and  ad^E=i- 
joining  Oleums  Falls.     That  before  the  purchai>e,  the  plaiiK^  ^- 
tiff,  for  20  years  and  upwards,  had  been  in  the  quiet  po^s^=$- 
session  of  the  greater  part  of  the  premises,  as  tenant  to  Giemm^ji, 
and  of  the  residue  for  about  3  or  4  years.     That    Glen  ha^^d 
good  right  and  title   to  sell.     That   the  plaintiff  had  cof:=-}- 
tinned,  and  still  was  in  possession  as  owner.     That  about         3 
or  4  years  ago,  the  defendant  (Bcikman)  brought  an  actic=Dii 
of  eie  tment  against  the  plaintiflT,  for  the  south  or  west  paHSLrf 
of  tne  prc[ni>e«*,  and  which  suit  had  never  been  brought        lo 
trial.     That  littkman  had  no  title.     That  the  other  tu?^i'o 
defendants.  /.  and  (V.  La//ine;u/a//,  deriving,  or  pretending       to 
derive,  a  title  under  Bcckman,  had  entered  on  the  premis^c::?^} 
and  cut  down  ti(nl>er,and  taken  it  away,  without  perfflis^]o  mi, 
[  •  319  ]       ♦and  that  the  part  of  the  prcmi.^es  on  which  such  waste  ^^^ 
committed,  was  principally,  if  not  exclusively,  valuable     ^'^ 
account  of  the  timber.     'J'hat  the  two  other  defendants  w«3rc 
still  continuing  to  commit  waste  on  the  premises,  and  'tis 
plaintifl' was  apprehensive  that  the  defendants  would  contin  «c 
to  do  so,  unless  restrained  by  this  Court.     Tbe  :plaiDt'ifi» 
therefore,  praved  for  an  injunction  against  a  repetition  of  tJi« 
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trespass,  and  that  the  defendants  may  account  for  the  timber        1814. 
ilready  cut.  v.^^s^-'w^ 

The  bill  was  sworn  to,  and  with  an  accompanying  affida-      Steven* 
fit,  that  the  two  last  defendants  were  poor.  Beekman 

/.  V.  N.  Yates  and  Burr,  for  the  plaintiff. 

The  Chancellor.  This  is  a  case  of  an  ordinary  trespass 
upon  land,  and  cutting  down  the  timber.  The  plaintiff  is  in 
possession,  and  has  adequate  and  complete  remedy  at  law. 
This  is  not  a  case  of  the  usual  application  of  jurisdiction  by 
injunction  ;  and  if  the  precedent  were  once  set,  it  would 
leari  to  a  revolution  in  practice ;  for  trespasses  of  this  kind 
are  daily  and  hourly  occurring. 

I  doubt,  exceedingly,  whether  this  extension  of  the  ordi- 
nary jurisdiction  of  the  Court  would  be  productive  of  public 
convenience.  Such  cases  are  generally  of  local  cognizance ; 
and  drawing  them  into  this  Court  would  be  very  expensive, 
and  otherwise  inconvenient.  Lord  Eldon  said,  that  there 
was  nr)  instance  of  an  injunction  in  trespass,  until  a  case 
before  Lord  Thurlow,  relative  to  a  mine,  and  which  was  a 
case  approaching  very  nearly  to  waste,  and  where  there  was 
no  dispute  about  the  right.  Lord  Thurloiv  had  great  difficulty 
as  to  injunctions  for  trespass ;  and,  though  Lord  Eldon 
thought  it  surprising  that  the  jurisdiction  by  injunction  was 
taken  so  freely  in  waste,  and  not  in  trespass,  yet  he  proceeded 
with  the  utmost  caution  and  diffidence,  and  only  allowed 
the  writ  in  solitary  cases  of  a  special  nature,  and  where 
irreparable  damage  might  be  the  consequence,  if  the  act  con- 
tinued. *It  has  also  been  allowed  in  cases  where  the  tres-  [  *  320  ] 
pass  had  grown  into  a  nuisance,  or  where  the  principle  of 
multiplicity  of  suits  among  numerous  claimants  was  applica- 
ble, {Mitchell  V,  Dors,  6  Ves.  147.  Hansen  v.  Gardiner, 
7  Ves.  305.  Smith  v.  Collycr,  8  Ves.  89.)  There  is 
the  less  necessity  for  the  interference  of  this  Court,  since 
the  statute  (JV.  R,  L.  vol.  1.  525.)  makes  the  cutting 
down  timber  a  misdemeanor  punishable  by  fine  and  impris- 
onment, and  also  gives  the  party  injured  treble  damages. 
There  is  nothing  in  this  case  so  special  and  peculiar  as  to 
call  for  this  particular  relief,  and  especially,  when  I  am  not 
Justified  by  any  established  practice  and  precedent. 

Motion  denied. 
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Smith 

V. 

LowRr. 


October  2Gtb. 
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Smith  and  Mead  against  Lowrt. 

An  injunction  will  not  be  granted  to  stay  proceedings  at  law,  on  a  judg 
ment,  on  the  proiintl  that  the  defendant  at  law  was  prevented,  by  pub- 
lic business,  ironi  making  due  pre|>anition8  for,  and  attending  at,  tbe 
trial ;  and  that  the  |)liiintin  had,  on  tbe  evidence  of  one  witness,  whom 
he  had  sulKirned  to  swear  falsely,  recovered  a  verdict  ibr  a  much 
larger  sum  in  damages  than  he  was  justly  entitled  to;  and  that  the 
Supreme  Court  had  refused  to  grant  a  new  trial  in  the  cause. 

THE  bill,  which  was  for  an  injunction,  stated,  that  in  May,  ^ 
1811,  the  plaintifls  contracted  to  deliver  to  the  defendant,  ^ 
in  satisfaction  of  a  debt  of  675  dollars,  owing  to  him,  140  d; 
barrels  of  sail,  at  Portland,  on  the  southerly  side  of  lake  ^^a 
Erie,  on  the  1st  of  September,  1812.  That  war  intervening  ^g 
with  Great  Britain,  and  obstructing  the  communication 
between  the  salt  works  at  Onondaga  and  that  place,  the 
parties  agreed  that  the  contract  should  be  satisfied  hj  the 
payment  of  100  dollars  in  cash,  and  a  quantity  of  hats^^ 
*and  the  residue  in  salt,  to  be  delivered  at  Lewistown^  it^  i 
Niagara  county,  at  the  market  price.  That  the  plaintHK"^i^ 
were  ready  to  perform  the  contract,  but  that  the  defendan  mcr^. 
was  not  ready  to  receive.  That  the  defendant,  afterwardi*  ^^  i 
sued  Smith,  in  the  Supreme  Court,  on  the  contract  first  made^^ve 
and  the  cause  was  brought  to  trial  at  the  Onondaga  circuit  -f 
in  June,  1814.  That  Smith,  for  some  weeks  previous  t  :^Mo 
the  time  of  trial,  bcin^i;  engaged  in  public  business,  in  tran^^=s- 
porting  public  stores  from  Oswego  Falh  to  Sacketfs  Haw^^- 
bar,  could  not  be  allowed  to  quit  the  public  service,  1^b:o 
prepare  for  the  trial,  so  that  due  preparation,  on  his  part,  wt — as 
not  made. 

That,  at  the  trial,  the  present  defendant  proved,  by  or"^e 
witness,  that  on   the    1st  of  September,   1812,  he  sold   &    S 
bushels  of  salt,  at  Portland,  for  12  dollars  a  barrel ;  and,  d^n 
this  evidence,  a  verdict  was  found  for  the  plaintiff  in  tk  ^it 
suit,  estimating  the  salt  at  that  rate,  for  above  2,000  dollaK'^ 
That  Smith,  at  the  last  August  term  of  the  Supreme  Cou"»^. 
applied  for  a  new  trial,  on  affidavits  of  seven  witnesses  r^ 
siding  at  Portland,  that  the  price  of  salt,  in  that  place,     in 
September,  1812,  was  8  dollars  a  barrel;  that  the  vill&^e 
was  small,  and  half  the  quantity  contained  in  the  contnnct 
would  have  overstocked  the  market ;  but  the  Supreme  Court 
refused  to  grant  a  new  trial,  merely  to  enable  the  party    to 
diminish  the  damages.     That,  since  the  trial,  the  plaintiffi 
have  discovered  that  the  witness  produced  by  the  present 
defendant,  at  the  trial,  was  procured  by  subornation  »»<' 
corruption ;  that  the  defendant  procured  the  witness,  as  bif 
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igcnt,  to  make  a  pretended  sale  of  IS  bushels  of  salt,  to  a  1814. 
purchaser,  substituted  by  the  defendant  for  tliat  purpose,  at  k^^^^s^-^ 
be  rate  of  12  dollars  a  barrel,  which  sale  was  not  bonajide,  Smith 
mt  collusive;  that  the  same  18  bushels  were  purchased  at  lowri. 
^ortland,  about  the  1st  of  SejHember,  1812,  at  8  dollars  per 
arrcl. 

That  a  Ji.  fa.  had  been  issued  on  the  judgment  of  the 
luprcme  Court ;  and  the  plaintiffs  prayed  an  injunction,  (&c. 

*GoW,  for  the  plaintiffs.  [  *  322  J 

The  Chancellor.     This  is   not   a   case    in   which    the    OetabtrfSik. 

'ourt  can  interfere  with  the  verdict  and  judgment  at  law. 

'he  plaintiff,  Smithy  was  in  public  employment  for  some 

eeks  previous  to  the  trial ;  but  he  was,  at  the  time,  in  or 

sar  the  county  of  Onondaga,  and  he  had  an  attorney  and 

>unsel  employed  to  attend  to  his  cause ;  and  it  does  not 

^pear  that  any  application  was  made,  on  his  part,  to  the 

ircuit  Court,  to  postpone  the  trial.     He  must  have  known^ 

•  he  was  bound  to  know,  that  he  was  sued  upon  the  origi- 

il    written  contract   mentioned  in  his  bill,  and   that  the 

rice  of  salt,  at  the  place  of  delivery,  on  the  1st  of  Septcm- 

fr,  1812,  would  be  a  matter  of  inquiry  at  the  trial.     He  may, 

erefore,  be  considered,  from  his  own  statement,  as  having 

luntarily  gone  to  trial  on  the  question  of  damages,  as  to 

?  value  of  the  salt,  and  the  application  for  a  new  trial  was 

t  on  the  ground  of  irregularity  or  surprise,  but  on  the  dis- 

»'ery  of  testimony,  to  prove  the  damages  excessive.     The 

y  new  ground  of  equity  set  up  is,  that,  since  the  applica- 

i  for  the  new  trial,  he  has  discovered  that  the  testimony 

he  witness,  who  proved  upon  the  trial  the  price  of  salt  at 

fland,  was  procured  by  subornation   and   perjury,  and 

hi.<«  testimony  was  founded  upon  a  fictitious  sale,  con- 

d  for  the  occasion.     But  the  general  rule  at  law  is,  that 

V  trial  is  not  to  be  granted  to  give  the  party  an  oppor- 

Y  to  impeach  the  credit  and  integrity   of  a  witness, 
ycc  V.  Vennison,  5  Johns.  liep.  218.)     This  case  re- 

itself  into  a  mere   question  of  excess  of  damages, 

5  from  the  want, as  the  bill  expresses  it,  "of  due  prep- 

i"  when  the  plaintiff  went  to  trial.     The  fraud    al- 

n  procuring  the  testimony  of  the  witness  could  have 

ifiiciently  repelled  and  defeated  by  the  testimony  of  the 

es  since  procured,  as  to  the  true  state  of  the  market, 

true  price  of  salt  at  Portland ,  at  the  time  fixed  by 

.ract  for  the  delivery.     The  plaintiff.  Smith,  had  ex- 

Mamages  g*«ven  against  him,  at  the  rale  of  12,  in-       [♦  323  J 

8  dollars  a  barrel  for  salt,  merely  because  he  went 

mprepared.     The  cases  of  relief  in  equity,  against 
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judgments  at  law,  founded  in  fraud,  are,  when  the  fraud  goei 
I  to  the  whole  judgment,  and  not  to  the  mere  excess  of  aano- 
ages  in  a  case  properly  ^:ounding  in  damages ;  and  when 
the  fraud  could  not  have  been  met  and  defeated  at  the  trial. 
It  would  be  setting  a  precedent  mo.st  inconvenient  to  the 
public,  for  this  Court  to  interfere  in  a  case  Uke  this,  of  the 
alleged  perjury  of  a  witness,  on  a  question  as  to  the  amount 
of  damages,  and  to  provide  for  a  new  trial  when  an  applica- 
tion for  a  new  trial  has  already  been  denied  at  law,  and  when 
Courts  of  law  exercise  a  most  liberal  and  equitable  discre- 
tion on  the  subject  of  new  trials,  and  when  the  injury  com-  - 
plained  of  is,  in  a  great  degree,  to  be  imputed  to  the  party *8« 
own  want  of  preparation. 

Applications  to  this  Court  for  a  new  trial,  after  a  Terdict^^ 
at  law,  are  very  rare  in  modern  times,  since  Courts  of  lav 
exercise  the  same  jurisdiction,  and  to  the  same  liberal  extents  ^  ^^ 
In  the  late  case  o(  Bateman  v.  H'illoe,  (1  Schoaie  Sf  Lefroj,^  ^^. 
201.)  Lord  Redesdalc  observed,  that  "a  bill  for  a  ne^:— :^„ 
trial  was  watched  by  equity  with  extreme  jealousy,  and  /j 

must  see  that  injustice  has  been  done,  not  merely  ihrovgh  tf^  ->|^ 
inattention  of  the  parties ;  and  he  held  it  to  be  unconscieK  -rr*. 
tious  and  vexatious,  to  bring  into  a  Court  of  equity  a  Aims^is^ 

cussion  which  might  have  been  had  at  law.*'     Even  ia  tC he 

old  cases,  and  before  new  trials  were  much  known  and  ucm     cJ 
at  law,  the  Court  of  Chancery  proceeded  with  great  cduti     ■en 
in  awarding  a  new  trial  at  law.     In  Curtis  v.  UmaUtitf^^-e, 
(1  Ch.    Cas.  43.     2  Freeman,  178.)  the  bill  was  for  reSie/ 
against  a  recovery  in  trover;  and  though  it  appear^  tlr»af 
the  recovery  was  unjust,  and  had  so  been  admitted  by  fcAe 
plaintiff  in  law,  yet,  as  it  did  not  appear  that  the  drftnd^rnt 
at  law  was  prevented  by  accident  from  having  his  tvilnessem  at 
the  trial,  the  master  of  the  rolls  would  not  grant  a  new  trial 
[  *  324  ]       for  the  neglect  of  the  party,  and  so  dismissed  ♦the  bill.      In 
Tovey  v.  Young,  {Prec.  in  Ch.  193.)  the  bill  for  a  new  trial 
at  law  was  dismissed,  though  the  plaintifThad  discovered,  since 
the  trial,  that  the  principal  witness  against  him  was  interested; 
and  the  lord  keeper  observed,  that  *' new  matter  may,  in 
some  cases,  be  ground  for  relief,  but  it  must  not  be  what 
was  tried  before;  nor,  when  it  consists  in    swearing  onlf, 
will  I  ever  grant  a  new  trial,  unless  it  appears  by  deed  or 
writing,  or  that  a  witness,  on  whose  testimony  the  vertfict 
was  given,  was  convicted  of  perjury."  And  Lord  Hardmch 
in  Richards  v.  Symes,  (2  Atk.  319.)  refused  a  new  trial ' 
the  suggestion  that  the  party  was  not  apprized  of  a  parti^ 
lar  evidence,  and,  therefore,  not  prepared  to  meet  it.    ' 
chancery  cases  have  generally  agreed  in  granting  a  new 
at  law,  on  the  discovery,  since  the  trial,  of  a  receipt  o 
quittance  in  full  of  the  demand.   (The  master  of  the  re 
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'^he  Countess  of  Gainsborough  v.  Gifford,  2  P.  fVms.  424.        1814. 

^ennell  v.  Kelland,  1  Ej,  Cos,  Abr.  377.  and  2  Vem.  437.,  v^.-^^/^-^^^ 
^ciited  t5.  IVilliams  v.  Z#ee,  3  -^/A:.  223.)  But  since  the  de-    Bradwxll 
'Vision  in   the  K.  B.,  in  Maniot  v.  Hampton,  (7  Term  Rep.       wmi. 
S69.)  this  doctrine  seems  to  be  overruled,  on  the  broad 

froun;l  that  there  must  be  an  end  of  litigation ;  and  it  may 
B  questioned  whether  equity  wouM  now  interfere,  even  in 
^is  case,  after  tlie  refusal  by  a  Court  of  law.  .1  find  that  so 
^jarly  as  the  case  n(  Sewell  v.  Freeston,  (1  Ch.  Cos,  65.)  the 
-C^ourt  of  Chancery  refused  assistance  where  the  defendant 
^t  law  had  written  a  letter  which  the  plaintiff  could  not 
j^rove  at  the  trial,  and  which  would  have  discharged  him. 

Upon  the  whole,  it  appears  to  me  that,  under  the  circum- 
stances of  this  case,  the  plaintiff  is  not  entitled  to  the  inter- 
fereoce  of  this  Court  to  stay  execution  on  the  judgment,  and 
^hat  the  motion  (or  an  injunction  must  be  denied. 

Motion  denied. 


•W^,  J.  &  B.  Bradwell,  infants,  (by  their  guardian      [♦326] 
and  next  friend,)  against  VVeeks. 

Mn/inUs  cnnnot,  by  their  solicitor  or  connsety  petition  the  Court  to  be  re- 
liered  from  the  necessity  of  depositing  the  sum  required  by  the  rules 
of  Coarr,  on  entering  their  ajtptal  from  a  decree ;  bui  must,  as  in  all 
other  crises,  appear  by  tlieir  guardian  or  next  friend, 

The  37th  Rule  of  this  Court,  made  June  7th,  1806,  requiring  the  party 
SL|ipealing  from  a  decree  or  order  of  this  Court,  to  deposit  100  dollars 
-with  the  register  or  assistant  register,  to  answer  for  costs,  &c^  is  an 
equitable  and  salutary  rule,  intended  to  prevent  delay  and  abuse. 

PETITION  of  the  three  infant  plaintiffs,  with  their  Nm^^mberiA. 
:)ames  subscribed  by  A.  Burr,  their  solicitor  and  counsel, 
statioff,  that,  on  the  3 1st  of  May,  1914,  they  exhibited  their 
ImH,  daiming  the  whole  personal  estate  of  John  Bradwell, 
their  deceased  uncle :  tnat,  "  by  the  decree  of  this  Court,  one 
t!.lfJ  of  the  personal  estate  was  directed  to  be  paid  to  cer- 
taDn  persons  who  were  of  kin  to  the  deceased^  but  subjects  of 
Orent  Britain,  nnd  resident  in  England  f^  that  they  deem 
liie  decree  to  be  erroneous,  and  wish  to  enter  their  appeal; 
bm  tbal,  by  the  rules  of  this  Court,  they  are  required  first 
lo  deposit  with  the  register  the  sum  of  100  dollars ;  that  the 
|ilaiDtii&  cwinot  command  that  sum ;  and,  as  the  appeal  will 
DOl  oocasioii  delay,  tiiey  prayed  leave  to  appeal  without 
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1814.       making  such  deposit.     (Vide  S.  C,  and  the  decree  of  thb 
.^^-Kv--^^  Court,  ante,  p.  206.) 

fillADWKLL 

Weeks  Burr,  for  the  plaintiffs. 

RiggSj  contra. 

The  Chancellor.     The  objections  to  the  motion  appear 
to  be  well  taken. 
[*326]  *1.  The  plaintiffs,  being  infants,  cannot  act  by  solicitor      -^ 

in  this  instance  more  than  in  the  other  proceedings  in  the  ^ 
suit.  The  suit  was  commenced  and  conducted  for  thero  by  -^ 
their  guardian  and  next  friend,  and  no  reason  appears  why  ^^ 
the  guardian  is  dropped  in  this  application.  It  is  against  thcg^^j 
course  and  order  of  the  Court,  and  not  condocive  to  the  se— ^ 
curity  of  the  rights  of  the  parties.  The  infants  should  acr-— ■ 
under  the  advice  and  discretion  of  their  guardian  or  nex"  .^^ 
friend,  and  the  opposite  party  has,  in  such  case,  a  responsi^  ^e 
ble  person  for  costs. 

The  decree  is  inaccurately  stated  in  the  petition;  but  na^-M- 1 
a  true  copy  was  annexed,  the  mistake  was  capable  of  co^  ^, 
rection. 

2.  As  a  new  petition,  in  the  name  of  the  guardian,  migHH^7h 
hereafter  be  preferred,  it  will  be  convenient  to  the  partial  jcj 
that  I  should  now  consider  the  fitness  of  the  application  upo^=aoi] 
'  its  merits. 

The  37th  rule  of  the  7lh  of  June,  1806,  requires  that  tff  he 
party  appealing  from  a  decree  or  order  of  this  Court,  ^hou^^id 
deposit  100  dollars  with  the  register  or  assistant  registiVMcr, 
to  answer  the  costs,  if  he  shall  not  prosecute  the  apped  w^Sirh 

effect ;  and,  in  default,  '^  proceedings  shall  thereupon  be  hi id, 

as  if  such  appeal  had  not  been  made." 

If  this  be  a  rule  just  and  reasonable  in  itself,  and  one  whiH.cb 
the  Court  had  authority  to  make,  I  see  no  sufficient  rea^i^on 
for  dispensing  with  it  in  this  particular  case.  The  pract-  ace 
of  the  Court  ought  to  be  settled  and  uniform. 

The  object  of  the  rule  was  to  prevent  the  abuse  of  su  m  J)^ 
out  appeals  for  the  mere  purpose  of  delay,  without  any  b^^na 
fide  intent  of  prosecuting  them  to  effect,  by  subjecting   "Cie 
party,  at  all  events,  to  the  payment  of  the  costs,  which   Ai 
appeal   necessarily  produces.     The  practice  with  us  is    to 
lodge  the  appeal  in  the  register's  office ;  and  the  Court  above 
is  not  considered  as  possessed  of  the  jurisdiction  of  the  causey 
until  the  petition  of  appeal  has  been  presented  to  them,  aod 
which  cannot  be  until  they  are  in  session.     Without  tiis 
I  •  327  ]       *depbsit,  a  cause  might  be  delayed  in  this  Court  during  the 
whote  vacation  of  the  Court  of  Errors  (w*hich  is  geneniBy 
from  April  to  February,)  and  the  appeal  be  then  al^doned 
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ithout  any  means  of  affording  indemnity  for  the  costs  in  1814. 
le  mean  time  accrued.  The  Court  above  cannot  award 
>sts  unless  they  are  possessed  of  the  cause,  and  that  cannot 
i  until  the  petition  of  appeal  is  presented  to  that  Court,  and 
ed.  If  an  appeal,  then,  be  lodged  in  the  register's  office, 
cording  to  our  practice,  and,  perhaps,  soon  after  the  ad- 
umment  of  the  Court  for  the  Correction  of  Errors,  it  must 
St  in  the  discretion  of  this  Court  to  determine,  in  the  first 
stance,  whether  that  appeal  shall  be  a  stay  of  proceedings. 
le  most  intolerable  abuse  would  otherwise  arise  under  the 
actice  of  appeals  ;  for,  as  Lord  Eldon  observed,  if  a  peti- 
m,  even  to  stay  proceedings  in  a  cause,  were  refused,  the 
rty  would  hfive  nothing  to  do  but  to  appeal  from  that  or- 
r,  and  thus  carry  his  point.  There  must,  then,  as  I  had 
casion  lately  to  consider,  in  the  case  of  Green  v.  Winter, \  t  Anu,  {,  n 
a  power  and  a  discretion  in  the  chancellor,  as  there  is, 
error,  in  a  Court  of  law,  (^Entwistle  v.  Shepherd,  2  Term 
zp,  73.  Kempland  v.  Macauley,  4  Term  Rep.  436.)  to  de- 
-mine,  in  the  first  instance,  upon  the  operation  of  the 
peal,  and  to  what  extent,  and  upon  what  points,  it  shall 
ly  proceedings.  The  object  of  the  rule  was  to  prevent  the 
use  of  lodging  an  appeal  in  the  register's  office,  and  delay- 
Z  the  cause,  and  putting  the  officer  to  the  expense  of 
].king  out  the  requisite  transcripts,  and  the  opposite  party 
the  expense  of  preparing  to  meet  the  appeal,  and  then 
andoning  the  appeal  before  it  had  ever  been  duly  pre- 
nted  to  the  Court  above,  by  which  means  that  Court  could 
►t  award  costs.  After  the  Court  above  has  become  pos- 
ssed  of  the  cause,  so  as  to  do  justice  between  the  parties, 
'  preventing  delay  and  awarding  costs,  the  necessity  of  the 
(posit  ceases. 

The  object  of  the  rule  is  not  to  restrain  appeals,  (for  this 
>urt  does  not  pretend  to  any  such  power,)  but  merely  to  ^pre-       [  *  328  ] 
nt  a  stiy  of  proceedins^s   without  the  deposit ;  and,  in   this 
3W,  it  is  a  just  and  salutary  rule,  and  within  the  ordinary 
»wers  of  the  Court. 

I  nave  conversed  with  my  predecessor,  who  made  the 
le  of  1806,  and  he  gives  the  view  of  it  which  I  have  stated  : 
;  says  he  found  a  similar  rule  existing  when  he  came  into 
is  Court,  which  was  made  by  Chancellor  Livingston,  in 
e  early  history  of  the  Court.  After  such  a  sanction  and 
age,  it  would  not  be  becoming  in  me  to  reject  the  rule  at 
ice,  as  unfit  and  illegal.  I  ought  to  be  taught  its  incon- 
snience  by  experience,  or  become  persuaded,  upon  the 
llest  consideration,  of  its  illegality. 

The  practice  of  requiring  deposits  of  money  to  meet 
ists,  is  common  in  the  English  chancery.  A  rehearing  will 
>t  be  granted  without  a  deposit  of  20/.  {Cur,  Can.  343. 

261 


388  CASES  IN  CHANCERY. 

1814.  TVyiU's  P.  R.  369.)  nor  a  bill  of  review  without  a  deposit 
•-^^N/"^^^  ofSO/. ;  (Gilbert's  Forum  Romanumf  i^.)  and  yet  a  rehear- 
Braowill  ing  and  a  review  are  remed.es  to  which  the  party  aggrieved 
Wkkki.  has  as  perfect  a  right  as  he  has  to  an  appeal.  The  statute 
organizing  the  Court  of  Errors,  and  which  grants  the  appeal, 
is  not  to  be  construed  so  strictly  as  to  preclude  all  checks 
upon  the  abuse  of  appeals ;  for,  to  prevent  the  abuse  is  in 
furtherance  of  the  due  exercise  of  the  right.  The  statute  is 
as  much  binding  upon  the  Court  above,  as  upon  this  Court, 
and  if  it  renders  the  rule  of  this  Court  illegal,  it  would 
equally  prohibit  any  similar  rule  in  the  Court  above ;  and 
yet  I  presume  it  will  hanily  be  contended  that  the  Court 
above  has  not  competent  power  to  regulate  the  practice  on 
appeals,  and  to  require  of  the  appellant  even  security  for 
costs  on  filing  his  appeal.  In  the  English  house  of  lords, 
there  is  a  standing  rule  of  the  26th  of  Januwy,  1710,  that 
the  appellant  shall,  in  8  days  after  the  appeal  is  received, 
give  security  by  lecognizance  in  200/.  to  pay  costs,  if  the 
decree  be  affirmed  ;  and  I  have  no  doubt  that  the  Court  for 
the  Correction  of  Errors,  in  this  state,  is  competent  to  make 
a  similar  rule.  It  has  always  been  sup{>osed  that  it  had  au- 
[  *  329  ]  thority,  *as  a  necessary  incident  to  its  jurisdiction,  to  ren- 
der its  practice  conformable  to  that  of  the  hou«e  of  lords  in 
England,  when  sitting  as  a  Court  of  appeal ;  and  such  was  s 
the  declared  sense  of  the  Court,  by  its  6th  rule,  of  February^  , 
1786. 

Upon  the  whole,  it  appears  to  me  that  the  rule  in  qnes — 
tion    is  fit  and  proper  to  prevent  the    abuse  of  appeal?,^ 
by  suing  them  out  merely  to  gain  time,  and  avoid  costs  ;^ 
and   that  it  ought  to  continue  until  this  Court  is  bettcB** 
advised  of  its  unfitness,  or  until  the  Court  above  shall  ba?^ 
made  some  other  or  further  rule  on  the  subject. 

Motion  denied. 
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1815. 
BuNN  and  others  against  Winthrop  and  others. 


^  roluntary  conveyance  or  snttlementi  though  retaine*  by  the  graotor, 
in  his  potisession,  until  his  death,  is  good. 

^  between  the  |>arties,  a  vohiiitury  actual  transfer,  b^  deed,  of  a  chattel 
interest,  is  valid,  without  any  consideration  appearui^. 
-K.«i  regard  to  chattel  interests,  an  agreement  under  seal  nnports  a  consid- 
ermtion  at  law.    And  a  voluntary  bond,  or  deed  of  a  chattel  interest, 
will  be  supported  in  equity,  without  consideration. 

^^  cesiujf  qu€  trust,  though  a  mere  volunteer,  and  the  limitation  without 
consideration,  is  entitled  to  the  aid  of  this  Court ;  but  tlie  rule  is  oth- 
erwise where  the  |iarty  seeks  to  raise  an  interest  by  way  of  trust,  on 
a  eoYenant  or  executory  agreement 

^^rorision  for  the  mother  of  a  bastard,  and  for  her  infant,  is  a  sufficient 
consideration  to  support  a  bond,  or  a  deed  of  |)ersonal  chattels,  made 
by  the  father  of  the  child  for  that  purpose. 

-^tate  used  in  the  family  |msaes  under  a  devise  or  conveyance  of ''house- 
hold goods  and  furniture." 

181  ^5 
THE  b'.U  in  this  case  stated,  that   Thomas  Marston^  de-   January  i6Ji. 
^^eased,  being  seised  of  a  large  real  and  personal  estate 
Kmade  his  will,  on  tlie  27th  of  Ju/y,  180B,  by  which  he  de- 
^vised  parts  of  his  real  estate  to  his  grandchildren,  and  made 
^^Some  of  the  defendants  his  executors.     The  testator  died      [♦330  J 
'January  11,  1814. 

Hannah  Carry,  ono  of  the  plaintiflfs,  separated  from  hei 
liusband,  John  Carry,  and,  by  articles,  dated  Jaly  3,  1802, 
Kxintoally  entered  int3  between  them,  by  means  of  William 
JBunn,  plaintiff,  as  trustee,  with  sureties,  she  was  allowed  to 
live  separate  frr)m  her  husband,  and  enjoy  all  her  estate 
^nd  property,  X'^  her  sole  and  exclusive  use. 

Mary  Bann  Mirston,  an  infant,  also  one  of  the  plaintiffs, 

"vma  the  natural  ch  Id  of  the  testator  and  Hannah   Curry. 

Por  about  18  years  previous  to  the  death  of  the  testator, 

JHannah  Carry  resided  in  his  house,  and  had  the  care  and 

rnanagement  of  his  family,  as  his  housekeeper,  the  testator 

iDeing  upwards  of  70  years  of  age  at  the  time  of  his  death. 

*Xbe    testator   repeatedly   declared    his   intention   to   make 

(provision  fjr  Mrs.  Carry,  and  his  infant  daughter  by  her, 

^nd    from  motives  of  gratitude  towards  her,  for  her  long 

^nd  faithful  services,  and  a  sense  of  moral  obligation  to  pro- 

"Wide  for  her  daughter,  the  testator  did,  on  the  26th  of  Feb- 

-^mutry^  1811,  make  and  execute  a  deed,  by  which  he  grant* 

^sd  and  conveyed  to  the  defendant,  fVinthrop,  a  house  and 

•.ot   of  ground  in  the  city  of  New- York,  free  from  ground 

»nt,  during  the  term  for  which  the  testator  held  the  prem* 

^es,  to  receive  the  rents  and  prrfits,  and  apply  the  same  to 

L)ie  Bunport  and  tnaintenance  of  Mrs.  Curry  during  her  nat- 

aaral  life;  and,  afler  her  death,  he  granted   and  conveyed 
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1815.  ^^^  premises  to  his  natural  daughter,  Mary  Bunn  Marston, 
her  heirs  and  assigns ;  and  by  the  same  instrument,  the  tes 
tator  further  gave  to  Mrs.  Curry,  "  so  much  of  his  furniture 
and  household  goods,  then  in  his  house,  as  she  could  think 
sufficient  towards  furnishing  a  house  in  a  genteel  style ;"  and 
all  the  residue  of  his  furniture  and  household  goods  he  gave 
to  the  said  Mary  Bunn  Marston. 

.  This  deed,  duly  signed,  sealed,  and  delivered,  by  the  tes- 
tator, in  presence  of  two  witnesses,  was,  by  him,  enclosed, 
under  cover,  with  his  last  will,  and  was  found  so  enclosed, 
[*331]       ♦after  his  death,  by  his  executor,  fFtwfArop,  who  delivered 
the  same  to  Mrs.   Curry.     fVinthropy  the  defendant,  is  the 
only  acting  executor.     The  furniture  and  household  goods 
continued  in  the  house  of  the  testator  until  his  death ;  and 
he  left  a  large  real  and   personal  estate,  over  and  above  all  f  Mi) 
his  debts.     That  the  defendants  object  to  the  deed  in  favorrBc  <«ir 
of  Mrs.  Curry,  alleging  it  to  be  of  no  validity  as  a  deed,  fonKor 
want  of  delivery  to  the  grantee ;  and  berause  the  testatonr^zDr 
retained  the  possession  of  the  goods;  and  that  it  is  also  in — .ni- 
valid  as  a  testaunentary  disposition,  there  being  no  words  t<c^:^to 
show  a  testamentary  intent.     The  bill  charged  that  the  plate^  ^»  ^e, 
in  the  house  of  the  testator,  was  used  as   part  of  the  fumi — m  mii- 
ture,  and  prayed  that  the  defendant,  fVinthrop,  might  elecrn^ect 
to  accept  or  decline  the  trust  declared  in  the  deed;  and^.crxid 
that  if  he  should  decline,  that  he  might  be  directed  to  brings  fl^'^g 
the  lease  into  Court ;  and  that  the  Court  would  appoint  sb      ^  a 
trusitee;  and  that  the  defendant,  IVinthrop,  be  directed  Xf^  ^    to 
furnish  an  inventory  of  the  plate,  furniture,  dec;  and  tha^i^^iat 
the  Court  would  decree  the   instrument  above  mention€<^  ^^moi 
valid  as  a  deed  or  testamentary  disposition,  &c.     That  th^M^he 
plaintiff,   Mrs.  Curry,  he  at   liberty  to  elect  and   take  he^^  ^er 
portion  of  the  furniture.  &c,  ;  and  that  the  residue  be  dc^»  de- 
livered to  the  guardian  of  the  infant.  Mary  Bunn  Marstany  d^     or 
otherwise  be  disfM)sed  of  for  her  benefit,  &c. 

The  defendants,  in  their  answers,  admitted  the  facts  stal 
in  the  bill,  and  the  execution  of  the  deid ;  but  they  denic 
its  operation  or  validity,  or  that  it  was  delivered  by  the  te  '■ 
tator,  unless  its  remaining  in  the  manner  stated  in  the  bf  ^K3ill 
amounted,  in  law,  to  a  delivery  ;  and  the  defendant,  Wintkro^^^-^'^p^ 
expressly  refused  \.o  accept  the  trust,  or  art  as  trustee  ;  ar^r^Jid 
he  annexed  to  his  answer  a  copy  of  the  inventory  of  JM  WHm 
household  furniture  of  the  testator,  including  his  plate  ;  a^  ^tfind 
it  was  admitted  that  the  testator  left  a  clear  estate  of  tJj^V^he 
value  of  160,000  diJlars,  over  and  above  all  debts  and  l,  ■  en- 
cumbrances. 

•  332  ]  ^Slosson.  for  the  plaintiff^?,  contended,     1.  That  the  d^-ioed 

was  a  valid  settlement,  and  a  revocation,  pro  taniOj  of  the 
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will ;  that   such   a  voluntary  settlement   is  good  ;  that  the  i 

possession  of  the  deed  by  the  grantor,  until  his  death,  did  >,^ 

not  invaUdatc  or  defeat  it.     ( Villers  v.  Beaumont,  1  Vernon,  I 

100.  Bale  v.  Newton,  id.  464.     Boughton  v.  Boughton,  1  y^^^ 
Atk.  6''2o.    Barlow  y.  Heneage,  Prec,  C/i.  211.   Clavering  y. 
Qavering,  2  Vernon,  473.  S.  C.  Free.  Ch.  235.     1  Bro.  P. 

a  122) 

2.  That  if  the  deed  was  not  valid  as  a  voluntary  settle- 
[iient,  it  was  good,  at  least,  as  a  testamentary  disposition,  in 
the  nature  of  a  codicil  to  the  last  will  and  testament  of  the 
;rantor.  {Ousely  v.  Carroll,  and  Spargold  v.  Spargold, 
sited  and  commented  on  by  Lord  Hardwickc,  in  Jfard  v. 
Turners,  2  Ves.  440.  Rigden  v.  Vallicr,  2  Ves.  252—258. 
Peacock  v.  Monk,  1  Ves.  127.  1  Swinbum  on  Wills. 
PoweWs  ed  note,  p.  74.  part  1.  sec.  10.) 

3.  That  the  plate  passed  under  the  general  words  "  house- 
lold  goods  and  furniture."     {Roper  on  Legacies,  ch.  16.) 

Harison,  for  the  defendants,  did  not  deny  the    general 

loctrine  as  to  voluntary  settlements,  but  contended  that,  in 

ill  the  cases  cited,  the  voluntary  deed  wjis  good  on  the  face 

»f  it ;  and  that  no  instance  could  be  cited  where  a  mere 

oluntary  conveyance,  not   valid   at   law,  had    been  made 

alid  in  equity.     (1  Fonbl.  Equity,  339.  ct  stq.) 

In  this  case,  there  was  no  legal  consideration  for  the  deed, 

make  it  avail  to  the  cestny  quz  trust.     The  claims  of  Mrs. 

trry  were  not  of  that  meritorious  nature  to  give  legal  effi- 

zj  to  the  deed ;  and  her  daughter  could  not,  in  law,  be 

considered  the  daughter  of  the  testator,  as  to  create  the 

isideration  of  natural  love  and  affection  to  support  a  cov- 

nt  against  him   or  his  representatives.     (Prec.  in   Ch'. 

.     2  Ves.  182.) 

s  it  respected  the  leasehold  estate  which  this  instrument 

to  convey,  it  was  not  a  bargain  and  sale,  for  want  *of  a       [  *  333 

able  consideration  ;  it  was  not  a  covenant,  in  the  nature 

covenant  to  stand  seised,  because  there  was  no  legal 

onship  between  the  grantor  and  cestuy  que  trust ;  it  was 

5mise,  for  there  was  no  reversion  or  rent  reserved  ;  it 

lot  an  assignment  of  the  term,  for  the  a«?signee  must 

object  to  the  rent.     As  to  the  donation  of  the  house- 

lirniiure,  it  derived   no  additional   validity   from  the 

it  would  be  equally  good  if  it  had  been  by  parol.     In 

case,  a  delivery  is  necessary  to  consummate  a  gift. 

9tator  might  have  revoked  it  when  he  pleased,  and 

esentatives  cannot  be  bound  where  the  testator  was 

y.     As  to  any  possession  by  Mrs.  Curry,  it  could  l>e 

t  of  a  servant,  which  is  a  possession  for  the  master. 
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1815.  ^^  *^  "^^  denied  that  a  will,  or  codicil,  may  be  in  the  form 

K^^^sy^-^^  of  a  deed  ;  but,  then,  it  must  appear,  from  the  face  of  the 
BiNN  instrument  itself,  tiiat  it  was  intended  to  o|>erate  after  the 
death  of  the  parly ;  or,  in  other  words,  that  it  was  testa- 
mentary. Such  was  the  case  of  Peacock  v.  Monk;  but  the 
piaintiti'did  not  claim  under  a  will,  and  unless  the  convey- 
ance was  established  as  a  valid  deed,  he  could  not  recover. 
The  face  of  the  paper  itself  does  not  contain  any  feature  of 
a  testamentary  disposition.  But  whatever  may  be  its  com-  - 
plexion,  tliis  Court  cannot  establish  it;  nor  can  the  plaintiffs  e'^Bff 
found  any  claim  on  it,  as  a  testamentary  disposition,  until  it^^  i 
has  been  proved  in  the  Court  of  the  surrogate.  To  thaW.tfs  .^i 
Court,  with  the  right  of  appeal  to  the  judge  of  probate,  andE>.fl~xJi 
to  the  Court  of  Errors,  is  committed,  exclusively,  the  powe«^»"^*v 
of  determining  every  thing  appertaining  to  the  proof  of  t^  "if 
will,  and  every  part  of  it  relating  to  personal  property,  "^-^^l 
Even  in  cases  of  fraud,  so  peculiarly  within  the  jurisdictioir*  <->  ■< 
of  this  Court,  if  relating  to  obtaining  of  wills  <if  personal .ci?  ^"Vi 
estate,  resort  must  be  had  to  that  tribunal  which,  in  tc8ta-.c3-S^  st 
mentary  causes,  exercises  the  power  and  jurisdiction  of  th^M^^ 
spiritual  Courts.  (2  Vernon,  8.  76.  1  FonbL  Equ.  12.  » 
I  »  334  j  FonbL  Equ,  319,  :J60.)  The  plaintiffs  have,  therefore,  •mis-^  i  ^i 
taken  their  remedy ;  and  should  this  Court  even  think  tha*  jc?  ^^ 
the  paper  ought  to  be  regarded  as  a  testamentary  disposi-^^'^^ 
tion,  it  ought  to  dismiss  the  bill,  without  prejudice. 

Slosson,  in  reply,  said,  there  was  a  well-settled  distinc^::^^'*™ 
tion  between  deeds  for  the  conveyance  of  land  and  thos^cg^ry 
for  the  transfer  of  chattel  interests.  The  former,  operating  ^"^  ■" 
only  by  creating  a  use,  and  the  transmission  of  the  poBses^^^«^ 
sion  to  the  use,  required  a  consideration  to  create  the  use  ^^^sae 
and  bloo;l  or  marriage  is  necessary  consideration  in  a  cove^^""**^*'^ 
nant  to  stand  seised,  for  chancery  will  not  aid  a  mere  voloirv  ^cjun- 
teer,  by  decreeing  a  specific  performance  of  a  covenant  m~v -^nt. 
But  if  the  estate  passed  by  the  conveyance  at  law,  equity ^■lity 
will  support  it  against  the  donor ^  as  much  as  if  the  mo&^=^-iOst 
solid  equivalent  had  been  paid.  (Villtn  v.  Btauwwni^  «}  i 
Vernon,  100.) 

Now,  a  mere  voluntary  conveyance  of  a  chattel  interes^-^^^est 
in  land,  or  of  |)ersonal  property,  as  between  the  parties^  the»'^=^re 
being  no  fraud  or  imposition,  is  valid.     A  consideration  i:  ^o 

such  a  case  is  not  requisite  to  be  shown,  where  the  contra^ ^^^^ict 
IS  under  seal,  and  the  estate  executed.     This  is  differed  "^""^ 
from  a  mere  promise  or  gift,  by  parol,  without  consideratioK  ^«^.» 
and  unaccompanied  with  delivery,  and  which  is  properly  d*-  -^^ 
nominated  a  nu.lum  pactum.     But  th^  mere  defect  of  consiiP*     ^~ 
eration  is  not  the  true  objection  to  its  validity ;  but  becau^T-^  ^ 
the  law  requires  a  consideration  as  evidence  of  the  delibeni  —   ^' 
M^         986 
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^^^cnt  of  the  promi?5sor;  and  this  assent  may  be  evidenced        1815. 
^^y  the  solemnities  with  which  the  contra. t  is  made.     The  v^^^^-^^^x 
^'^VLMniuty  of  sealing  imports  a  consideration,  or,  more  prop-        Bcnh 
^^t^ly,  it  [irecludes  the  obligor,  except  in  cases  of  illeguLty  or    wihthrof. 
^Taud,  from  averring  the  want  of  a  considerat.on.     So,  cove- 
^lant  at  laA^  lies  on  a  sealed  instrument,  and  iJiis  Court  will 
iecree  the  payment  of  a  voluntary  bond.     (I  FonhL  c.  5.  s. 
1.  note  (/I.)  Hard.  200.     1  £7.  Cas.  Ab.  81.     3  Johns.  Rep. 
•-191.     3  F.  fV/ns.  2'2'Z.)     Where  a  delivery  is  not  essential 
I0  transfer  the  right  of  property,  the  solemn  execution  *of       [  *  335  | 
the  dee.l  is  sufficient.     (I   Fonbl.  Ei.  338.     Flowd.  308.) 
It  is  t  >  l)e  observed,  that  the  plaintins  do  not  seek  to  estab>- 
lish  a  defective  conveyance,  but  to  prevent  a  failure  of  the 
trust  for  want  of  a  trustee.     (2  P.  Wms.  2-22.) 

But  we  contend  that,  in  regard  to  Mrs.  Curry,  her  long 
service-,  as  well  as  the  reparation  and  atonement  due  to  her 
fr  >.'n  the  intestate,  formed  a  valuable  and  meritprious  consid- 
oniiion  for  the  conveyance ;  and  this  is  strengthened,  also,  by 
the  coiisideration  that  it  was  intended  as  a  provision  for  the 
child.  Numerous  cases  might  be  cited,  in  wh  ch  past  se- 
duction was  held  a  valid  consideration  to  support  a  provis- 
ion for  the  mother  and  child.  (2  P.  Wms,  434.  Cas,  temp. 
Talh.  153.     Amhler,  o20.) 

Though  the  blood  of  an  illegitimate  child  is  not  sufficient 
in  law  to  raise  a  usCy  yet  a  use  may  be  declared  in  favor  of 
a  bastard,  in  esse.     (Cj.  Litt.  123.  a.  n.  8.) 

Again,  here  is  a  conveyance  coupled  with  a  trusty  which, 
in  itself,  is  a  consideration,  as  it  requires  an  act  to  be  done 
by  the  trustee. 

'  The  grant  in  this  case  is  not  a  demise  of  a  term  by  the 
owner  of  the  fee,  but  a  transfer  by  the  lessoe.  We  insist, 
for  this  reason,  that  tills  is  a  valid  conveyance  at  law,  which 
this  Court  will  not  sutler  to  be  defeated  by  the  acts  or  neg- 
ligence of  the  trustee. 

The  Chancellor.  The  object  of  the  bill  is  to  seek  per- 
formance of  the  trust  created  by  the  deed  of  the  26th  of 
Februarify  1811,  by  having  a  competent  trustee  provided, 
who  will  execute  it,  and  by  carrying  the  provisions,  in  favor 
of  the  plaintiffs,  into  effect.  This  has  led  the  counsel  into 
a  discussion  touching  the  validity  of  that  deed,  and  how  far 
a  Court  of  equity  ought  to  interfere  to  aid  it. 

After  a  consideration  of  the  case,  I  am  induced  to  con- 
clude, that  there  is  no  well-founded  objection  to  a  decree  in 
support  of  the  subject  matter  of  the  bill. 

•The  instrument  is  good,  as  a  voluntary  settlement,  though       [  "*  336  ] 
retained  by  the  grantor  in  his  possession  until  his  death. 
There  was  no  act  of  his,  either  at  the  time  or  subsequent  to 
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1815.  ^^^  execution  of  the  deed,  which  denoted  an  intention  con- 
trary to  that  appearing  upon  the  face  of  the  deed.  The 
cases  of  Clavtrinsr  v.  Clavcring,  (2  Vem.  473.  1  Bro.  P. 
C.  122.)  of  IJoughton  v.  Boughton,  (1  Atk.  625.)  and  of 
Johnson  v.  Smith,  (1  I'cs.  314.)  I  had  occasion  lately  to 
f  Ante,p.»oi.  consider,  in  me  cau?e  of  Souverbj/e  and  mfe  v.  Arden^-f  and 
they  will  be  found  to  be  authorities  in  favor  of  the  validity 
and  operation  of  deeds  of  settlement,  though  retained  by 
the  grantor,  under  circumstances  much  less  favorable  to  their 
effect  than  the  one  now  under  consideration. 

Nor  do  I  think  that  the  want  of  some  good  or  valuable 
consideration  appearing  on  the  face  of  the  deed  ought  to 
preclude  this  Court  from  lending  its  assistance.     There  is  no 
rule  of  the  Court  against  giving  effect,  as  between  the  parties, 
to  a  voluntary  actual  transfer,  by  deed,  of  a  personal  or  chattel 
interest,  without  any  consideration  appearing.     The  rule,  J 
apprehtMid,  is    directly  otherwise,  as  to  personal  property, 
whatever  it  may  be  as  to  real  estate.     It  was  said  by  the 
chancellor,  in  Bold  v.  Corbitt,  {Prec.  in  Ch.  64.)  to  be  dis- 
cretionary in  a  Court  of  equity,  whether  it  would  aid  a  vol-         _ 
.  untary  conveyance  where  there  was  no  remedy  at  law  ;  and         ^ 
by  looking  into  the  earlier  cases,  it  would  seem  that  there        ^ 
was  mu(  h  floating  and  unsettled  opinion  on  the  question       mj 
how  far  equity  would  help  a  defect  in  a  voluntary  convey-       — 
ance  of  real  property,  or  decree  specific  performance  in  the     ^^ 
case  of  a  voluntary  covenant.     (1  Ch.  Rtp.  84.   Wistman  v.    _  -^ 
Roper,  2  P.    IVms,    467,  8.     Randal   v.  Randal,  2   VenL   .  ^ 
365.  n.     1   Vern,  100,  Villers  v.  Beaumont,)     With  respect,  ^  ^^  ■ 

however,  to  chattel  interests,  an  agreement  under  seal  im m-j 

ports  a  consideration  at  law.  In  Beard  w  Nuthall,  (1  F'em.^  M-mi 
427.)  a  bond,  though  voluntary  and  without  consideration^^  «":■: 
was  suf)ported  by  a  decree;  and  the  master  of  the  rolls,  iiE~H  n 

[  *337  J  3  P.  fi'ms,  222.,  spoke  to  the  Fame  eflect  as  to  a  *voluntarj^— arj 
bond.  But  it  will  be  sufficient,  on  this  subject  of  aidin^^  mg 
voluntary  agreements,  to  recur  to  the  distinction  declared  b]^  ^uy 
Lord  Eldon  in  Ellison  v.  Ellison,  (6  T^es.  662.)  as  bein^  ^ng 
one  which  reduces  this  point  to  something  like  establisbec^  ^^ 
rule.  If  you  want,  according  to  that  distinction,  the  assist.^  st- 
ance of  chancery  to  raise  an  interest  by  way  of  trust,  on  ^  a 
covenant,  or  executory  agreement,  you  must  have  a  valuable  ^  •'e 
or  meritorious  consideration  :  for  the  Court  will  not  constK  *>- 
tute  you  cestui/  que  trust,  when  you  are  a  mere  volunteev  ^^f? 
and  the  claim  rests  in  covenant,  as  a  covenant  to  transft^^  "^^f 
stock.  But  if  the  actual  transfer  be  made,  the  equitable  irr^  ^^' 
terest  will  be  enforced;  for  the  transfer  constitutes  the  tbIfe^^^' 
tion  between  trustee  and  cestui/  que  trust,  though  voluntary  aiw*'-"^ 
without  consideration.  To  the  same  effect  was  the  observ^"^*^^' 
tion  of  Sir  Joseph  JckylL  in  Lcchmere  v.  Earl  of  Carluk,  P        m^ 

^^  S66 


CASES  IN  CHANCERY.  337 

F.  Wms.  222.)  that  every  cesiuy  que  tnist,  though  a  volun-        1815. 
teer,  and  the  limitation  without  consideration,  was  entitled 
to  the  aid  of  a  Court  of  equity. 

The  deed  in  question,  in  this  case,  was  an  actual  creation 
^fthe  trust  and  transfer  of  the  specified  interest;  and  no 
<loubt  can  arise  under  the  above  distinction,  even  indepen- 
<lent  of  the  operation  of  the  instrument  as  a  deed,  that  this 
CJourt  ought  to  give  it  effect  and  performance. 

If  it  was  necessary  to  go  further  on  this  point,  I  should  be 
induced  to  say,  that  the  facts  appearing  in  the  bill  and  an- 
swer amount  to  proof  of  a  consideration.  One  of  the  plain- 
tiffs is  an  infant  and  natural  child  of  the  grantor;  and  the 
othor  is  the  mother  of  the  child,  who  had  resided  in  the 
hou>e  of  the  grantor,  having  the  charge  of  his  family  for  as 
much  as  fifteen  years  prior  to  the  date  of  the  instrument, 
and  while  the  grantor  was,  during  that  time,  passing  from 
the  age  of  55  to  that  of  70  years.  It  appears  to  me  that, 
under  these  circumstances,  the  grantor,  a  man  of  very  large 
fortune,  was  bound,  in  reason  and  justice,  to  make  compe- 
tent provision  for  the  mother  and  the  child.  Past  seduction 
has  been  held  a  valid  consideration  to  support  a  covenant 
for  pecuniary  reparation  ;  ♦and  the  innocent  offspring  of  [  *  338  ] 
criminal  indulgence  has  a  claim  to  protection  and  support, 
which  Courts  of  equity  cannot,  and  do  not,  disregard.  It  may 
be  truly  said,  Non  obtusa  adto  gesiamus  peciora.  In  the  cases 
of  the  Marchioness  of  Annandale  v.  Harris,  (2  P.  Wms.  432. 
3  Bro.  P.  C.  445.)  of  Cray  v.  RooTce,  (Cases  temp.  Talbot, 
153.)  and  of  Cary  v.  Stafford,  (Amb.  520.)  settlements  by 
way  of  voluntary  bond,  covenant,  or  deed,  as  the  pramium  pu- 
dicitia,  were  established,  and  a  specific  performance  decreed. 

I  have  no  doubt  that  the  plate,  in  the  use  of  the  family, 
is  embraced  by  the  words  household  goods  and  furniture. 
(Roper  an  Legacies,  vol.  2.  239.  249 — 255  ,  where  the 
authorities  are  collected.)  I  shall,  accordingly,  decree, 
that  the  plaintiff,  Hannah  Curry,  elect,  in  the  presence  of  a 
master,  such  portion  of  the  household  goods  and  furniture 
(plate  included)  as  shall  be  deemed  sufficient  by  her,  with 
the'Upprobation  of  such  master,  towards  furnishing  a  house 
m  a  genteel  style,  having  due  regard  to  her  circumstances 
and  condition  in  life.  That  the  lease  alluded  to  in  the  said 
iastniment  be  deposited  with  the  assistant  register ;  and  that 
the  residue  of  the  furniture  and  household  ^oods  be  delivered 
over  to  the  guardian  of  Mary  Bunn  Marston,  to  be  pre- 
served for  her  use ;  and  that,  until  further  order,  the  as- 
sistant register  take  charge  of  the  rents  and  profits  of  the 
house  and  lot  mentioned  in  the  said  instrument,  and 
^fffij  the  same  as  therein  directed 

Decree  accordingly. 
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*]MovAN  and  wife  against  Hays. 

Tlie  assignees  of  an  insolvent,  wlio  liatl  obtained  his  diacliorge  under  "v --x 
the  insolvent  act,  must  be  parties  to  a  bill,  brought  to  enforce  the  exe-  —  .^^^ 
cution  of  an  n^rit^cnicnt,  or  tnl^t,  relative  to  his  estate,  existing  prior  to  cr»  ^  y 
his  assigiunent. 

A  re-ai«si^nMieiit  to  the  insolvent,  by  his  awipiees,  of  all  the  residuary^^^-v  ^i 
intere^i  in  his  estate,  nuide  without  the  assent  of  the  creditors  of  tli(*^  m  M m[ 
insolvent,  intcrestctl  in  the  rtsiduum^  is  void. 

Parol  evidence  is  inailmissible  to  support  an  agreement  set  up  in  contm-.»3-K  Jii 
diction  to  a  deed.  Where  no  iruH  appears  on  the  face  of  a  ileed,  tioi  <:»c^«  ii 
any  manifestation  or  evidence  of  it  by  writings  parol  evidence  ia  iuBd>JL».cb&ju 
nussible  to  show  the  trust. 

Jun.  16th.  THE  plaintiffs,  by  a  deed,  dated  tlie   5th   of  January^^"^  ir 

1799,  conveyed  to  the  defendant,  in  fee,  a  house  and  lot  Ik  i 
New-  Yorky  for  the  consideration  of  2,500  dollars,  subject  tm^  ^  i 
two  mortgages ;  one  to  T.  Gardner,  for  600  dollars,  an»  a-^  Mti 
one  to  John  Jones,  for  650  dolkirs:  the  deed  was  in  th^^^Jtth 
usual  form,  with  full  covenants  and  warranty,  except  as  t*^  t 
the  mortgages  specified,  and  was  duly  acknowledged  by  th«4C.f -Ah 
grantors,  and  recorded  the  16th  of  July,  180 1.  Tfc^I^h 
defendant,  on  the  5th  of  January,  1799.  executed  a  morlfsorl 
gage  of  the  same  premises  to  the  plaintiffs,  for  hecuriog  th^  C^tli 
sum  of  1.'218  dollars  and  50  cents,  with  interest,  in  ou^ii^:Joi. 
year,  which  was  in  the  usual  form,  with  a  power  of  ssAmJ^MsAi 
&c,  Slc.  ;  was  acknowledged  the  same  day,  and  recorde^^  JE^de 
July  13,  1810. 

The  plaintiffs,  in  their  bill,  alleged  that  the  plaintiff,  JK  «  i 
Movan,  being  desirous  to  raise  the  sum  of  1,200  dollars,  ^  -^s, 
was  agreed  that  he  should  make  20  promissory  notes,  oaor*-^"^ 
for  the  sum  of  60  dollars;  each  payable  three  months  aft^jT"^  JHfl 
tlie  other,  and  that  the  defendant  should  endo^^e  thena'X^^^en 
and  that,  as  security  to  the  defendant,  he  should  make  tl^S*  tl 
above  conveyance  in  fee,  to  the  defendant,  and  as  a  cou/iU' «  v  J^Jt 
security,  take  a  mortgage  from  him,  which  agreement  w^^      w: 

♦•340]  *carried  into  effect,  by  executing  the  deed  and  moitga,  ^^:^^i;. 
above  mentioned,  and  making  and  endorsing  tlie  uoXmS'  ^  ^^ta 
That   the   defendant   immediately  took    possession   of  IM  t/i( 

premises  so  conveyed  to  him,  and  was  in  receipt  of  IM  du 

rents  and  profits,  which  amounted  to  375  dollars  per  annu^-^  ^mih 
That  the  first  four  notes  which  became  due,  were  paid  ^  hr 

the  defendant  with  money  furnished  to  him  by  the  plaintV*  ^J///7.* 
Movan,  for  that  purpose;  and  the  other  sixteen  notes  w>  ^—rre 
taken  up  successive  ly  by  the  defendant,  and  paid  out  of  '        lie 
rents  and  profits  of  the  house  and  lot  so  conveyed  to  h-       -«a 
That  since  the  notes  have  been  paid,  the  defendant  refu— ^et/ 
to  deliver  up  the  deed,  or  to   reconvey  the  premises,  or       ^o 
«70 
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account  for  tne  rents  an<l  profit^  after  deducting  the  notes        1815. 
^o  paid  by  him,  &c. :  and  ihe  plaintiffs  prayed  that  the  de-  k^^---^^^^^^ 
Cendant  might   be  decreed   to  deliver  up  and    cancel    the       Mova.m 
mieed,  or  reconvey  the  premises,  and  account  for  the  rents        u]^'^, 
suid  profits,  &c. 

The  answer  of  the  defendant  denied  the  agreement  stated 
in  the  bill,  or  that  any  such  notes,  relative  to  the  premises, 
or  the  price  of  the  conveyance,  were  endorsed  by  him; 
and  he  denied  that  the  deed  was  executed  in  pursuance 
of  any  such  agreement,  or  delivered  in  trust,  or  on  any 
condition,  or  with  any  promise  to  be  void,  or  subject  to  any 
right  of  redemption,  but  was  executed  upon  a  fair  and  ab- 
Rolute  purchase,  for  the  consideration  expressed,  and  with- 
out an}  condition  or  trust  whatever.  That  tlie  defendant 
has  paid -off  and  discharged  the  two  mortgages  with  which 
the  premises  were  charged ;  that  he  actually  paid  the  whole 
consideration  money  of  2,500  dollars ;  that,  to  secure  a  part 
of  it,  at  the  time,  to  wit,  the  sum  of  1,243  dollars  and  50 
cents,  he  executed  the  mortgage  of  the  premises,  which  he 
had  paid  off  and  discharged,  though,  by  mistake,  the  mort- 
gage was  left  in  the  hands  of  the  plaintiff,  and  the  regis- 
try was  uncancelled.  That,  in  part  of  the  consideration 
money,  he  made  and  delivered  to  the  plaintiff  20  promissory 
notes  for  60  dollars,  payable  at  different  times ;  but  one  of 
♦the  notes  was  for  a  different  sum,  and  they  amounted  in  [*34l] 
the  whole  to  1 ,248  dollars  and  50  cents,  all  of  which  he  had 
paid  with  his  own  money,  either  to  the  plaintiff,  or  to  those 
to  whom  he  had  passed  them,  and  most  of  them  to  the  as- 
signees of  the  plaintiff,  who  had^  been  discharged  under  the 
insolvent  act.  That  on  receiving  the  deed,  he  took  posses- 
sion of  the  property,  and  received  the  rents  and  profits  as 
his  own  ;  that  he  kept  no  account  of  the  annual  income,  but 
it  did  not  exceed  300  dollars  per  annum. 

The  defendant,  also,  insisted  on  the  benefit  of  the  statute 
of  frauds,  against  any  parol  agreement,  or  trust,  set  up  by 
the  plaintiHs;  and,  also,  that  the  plaintiff,  Movan,  having 
issigned  all  his  property  under  the  insolvent  act,  and  obtain- 
ed his  discharge,  on  the  14th  of  August y  1799,  that  discharge 
was  a  bar  to  this  action. 

It  is  unnecessary  to  state  any  portion  of  the  mass  of  parol 
evidence  taken  in  the  caqse,  it  being  regarded  by  the  Court 
as  wholly  inadmissible. 

Among  the  deeds  and  exhibits,  read  at  the  hearing,  was 
a  power  of  attorney  to  E.  Movan,  from  his  assignees,  dated 
the  16th  of  January,  1804,  to  recover  all  the  debts  and 
di^mands  due  to  them  as  assignees  of  his  estate,  &c. ;  and 
a  grant  and  assignment,  for  the  consideration  of  1  dollar^ 
«iatnd  I6th  of  June,  1807,  from  the  same  assignees,  to  the 

am 
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plaintiflT,  E.  Movan,  of  all  their  right,  as  a&sigiie^iiy  to  the 

^   residuum  of  his  estate,  &c. 

T.  A.  Emmet  and  Anthon,  for  the  plaintifTs 

RiggSy  contra. 

The  Chancellor.  The  objection  is  well  taken  tlmt  the 
assignees  of  Mnvnn  are  not  parties  to  the  bill.  The  interest 
claimed  by  the  b.ll  passed  to  the  assignees,  and  though  they 
afterwards  re-assign (>d  to  JMovan  all  the  remaining  mterest 
2]  of  his  estate,  yet,  unless  it  was  done,  which  does  not  •ap- 
pear in  this  case,  with  the  assent  of  all  the  creditors  of 
Movarty  having  an  interest  in  the  estate  so  assigned  in  trust, 
it  was  a  manifest  breach  of  trust,  and  cannot  be  regarded  as 
valid. 

.  But  admitting  the  bill  to  have  been  brought  by  the  as- 
signees, (and,  on  this  assumed  point,  to  save  litigation,  my 
opinion  is  recjuested,)  yet,  as  the  agreement  set  up  in  the 
bill  is  denied  by  the  answer,  and  is  contradictory  to  the  deed. 
from  the  piaintiHs  to  the  defendants,  it  cannot  be  supported, 
by  parol  proof.     The  statute  of  frauds  is  in  direct  contra- 
diction to  this  attempt  to  erect  and  support  a  trust  by  paroP 
evidence.     The  words  of  the  act  are,  (act  of  February  26 
1787,  s.   12.)  that*' all  declarations  or  creations  of  tnisi 

of  any  lands  shill  be  manifested  and   proved  by  some  writ  - 

ing,  signed  by  the   party  enabled   by  law  to  derlare   sucl 
trust,  or  t  Ise  they  shall  be  utterly  void."     No  doubt  the  dis 
tinction  is  a  just  one  between  an  agreement  and  a   trui 
under  the  statute  of  frauds,  and  that  a  trust  need  not,  li 
an  agreement,  be  constituted  or  created  by  writing.      It 
sufficient  to  show,  by  written  evidence  under  the   part) 
hand,  the  existence  of  the  trust.     It  is  sufficient  that  t^^K  ai 
trust  be  manifested  and  proved  by  writing,  as  by  a  letter  a^^<7- 
knowledging  the  trust.     (3   Vc$,  jun.  707.     12    Vvs.   7-      ^  ^) 
But  the  difficuhy  is,  that  here  is  no  manifestation,  in  writii       b^, 
of  any  such  trust  as  is  charged  in  the  bill.     The  writii — ^^ 
show  nothing  but  a  plain  absolute  deed,  in  fee,  from  Vt^ftc 
plaintiffs  to  tlie  defendant,  for  the  consideration  of  2,^^00 
dollars,  and  with  covenants  of- warranty ;  and  a  plain  mc^rt- 
gage,  in  the  ordinary  form,  from  the  defendant  and  his  if^^ifc 
to  the  plaintiifs,  with  the  usual  power  to  sell,  and  made       to 
secure  the  payment  of  a  bond  for  1,248  dollars  and  50ce«^ts, 
payable  in  one  year  thereafter.     The  deed  and  mortg*«g® 
both  bear  date  the   5th  of  January,  1799  ;  and  though    "^^ 
deed  was  recorded  in  July,  1801,  the  mortgage  was  not  re^^^ 
tered  until  July,   1310.      To  permit  such  a  clear,  intc?!^ 

£"ble,  and  ordinary  transaction,  to  be  changed,  by  parol  pr^'>^^*' 
\2 
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nto  the  *special  trust  ttnd  agreement  set  up  by  the  plaintifTs,        1815. 
(and  which  is  the  ground  of  the  bill,)  would  be,  in  effect,  to  v„g^->s/'-^fc^ 
repeal  that  part  of  the  statute  of  frauds  to  which  I  have  re-     Wjndell 
ferred.     The  rule  is  well  established  in  this  Court,  as  well   vah  R^nssv 
as  at  law,  that  parol  evidence  is  inadmissible  to  disannul  or        i-akr. 
substantially  vary  a  written  agreement,  except   upon  the 
ground  oi  mistake  or  fraud.     The  cases  of  Irnham  v.  Child, 
(I  Sro.  9:1.)  and  of  Hare  v.  Shearwood,  (1  Ves.  jun.  241. 
3  Sro,  168.)  are  not  unHke  to  tliis ;  those  were  cases  of  an 
attempt  to  support,  by  parol  evidence,  an  agreement  to  re- 
deenij  as  having  accompanied  the  grant  of  an  annuity ;  and 
the  attempt  was  overruled  as  being  in  contradiction  to  the 
deed.     The  case  of  Hutchins  v.  Z#ec,  (1  Atk,  447.)  on  which 
£Oine  reliance  seemed  to  be  placed,  is  not  in  opposition  to 
this  doctrine ;  for  there,  as  Lord  Hardwicke  observed,  all  the 
^appearances  of  an  intended  trust  were  upon  the  face  of  the 
^eed,  and  there  were  declarations  and  recitals  in  the  deed, 
^sonsistent  with  the  trust  set  up,  and  evidence,  or  a  manifes- 
Nation  of  it,  and  therefore  the  parol  evidence  was  consistent 
"«vith  the  deed,  and  proper  to  avoid  the  fraud  which  was  in- 
C^nded. 

I  should  doubt  extremely  of  the  sufficiency  of  the  parol 
l^roof,  if  it  were  admissible ;  but,  without  deciding  upon  its 
MGwr<y^y  I  hold  it  to  be  utterly  inadmissible,  as  being  contrary 
^o  the  statute  of  frauds ;  and  the  bill  must,  consequently,  be 
i^isxnifised,  with  costs. 

Decree  accordingly. 


-Executors  and  heirs  of  Wexi>ell  against  Killian      [«344] 
Van  Rensselaer. 

^eed  by  a  client  to  his  attorney  and  scrivener,  for  the  consideration 
^^  affection  and  friendship,  and  aim  for  a  sum  of  money,  though  not 
^^e  third  the  value  of  the  land  conveyed,  will  not  be  set  aside  on  the 
{Siv>uod  of  ignorance  and  blind  confidence  on  the  one  side,  and  undne 
Uifluence  on  the  other,  there  being  no  evidence  of  imbecility  or  inca- 
pacity in  the  grantor,  nor  of  fraud  or  imfKwition  by  the  grantee ;  nor 
^H^tbat  relationship  between  the  |)arties,  which  might  imply  the  exist- 
ence of  an  undne  influence. 

ore  a  penon^  having  a  conveyance  of  land,  keeps  it  secret  for  several 
^^mxSf  nod  knowingly  sufiera  third  persons,  aAerwards,  to  purchaae 
l>iarts  of  the  same  premises  from  the  erantor,  who  remained  in  possea- 
^vmn,  and  was  the  reputed  owner,  and  to  expend  money  on  the  land, 
"^  *  ' — ^t  giving  any  notlee  of  his  claim,  he  will  not  be  permitted,  after- 
to  Bmert  bis  legal  title  against  such  innocent  ani  hamaJUU  pur- 
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1815.  THE  bill  in  this  cnusc  stated,  tfiat  Philip  Wendell,  on 

^^^^\y^^^  the  8th  of  December,  180??,  died  seised  of  real  estate,  &c 
Wkwdkll     in  the  city  of  Albany^  part  of  which  consisted  of  a  lot  of 
VA.f  Rfc:«ssE.  ground  in  Court  street;  10  acres  of  land,  called  tVindelFs 
LACK.        pasture,  and  lots  No.  3.  and  No.  2.,  on  the  east  side  of  Bea- 
Sept.  6, 1814,   ^^f.  street.     By  his  last  will,  he  authurized  his  executors  to 
Jan.  16, 1815.   rcceive  the  rents  and  profits  of  his  real  estate,  to  lease  the 
same,  and,  out  of  the  rents  and  profiis,  to  support  his  chil- 
dren, (Lc.     That  the  defendant  pretends  to  have  some  claim        ^ 
to  the  above-mentioned  property.     That  the  testator,  with       ^ 
the  knowledge  of  the  defendant,  and  after  the  existence  of      ^ 
his  pretended  claim,  conveyed  one  of  the  lots  on  Beaver   *^ 
street  to  C  R.  fy  G,  JVcbstery  with  covenants  and  warranty,  ^  -^ 
(Lc. ;  and  they,  with  the  knowledge  of  the  defendant,  mades^  j 
valuable  improvements  thereon ;  and  that  the  defendant  hadE^^ 
•brought  an  action  of  ejectment  for  the  lot  in  Court  street  .^-^ 
The  bill  prayed  for  a  discovery  of  the  defendant's  title  anc^  ^- 
claim  to  the  premises,  &c.  ;  and  that  the  title  of  the  plain^-^^ 
[  ^^345  ]       tiffs  *may  be  quitted  in  all  the  estate  of  which  the  te8tat«r-^  ^ 
died  seised,  &.c.  and  for  an  injunction,  d^c. 

The  defendant,  in  his  answer,  admitted  that  the  testatc^^  jo 
died  possessed  of  considerable  real  estate,  &c..  and  madeh.^c-~iij 
will,  &,c.,  as  stated  in  the  bill :  that  the  testator,  long  befor  ^re 
his  death,  was  in  the  actual  and  notorious  p(:s^ession  of  tiflT  he 
lot  in  Court  street,  and  the  lots  in  -Bcorrr  street,  and  of  soriK — nc 
parts  of  the  pasture :  that  the   part  of  the  pasture  clears — erf 

by  the  defendant  is  vacant,  except  some  ice  houses  therpff >n. 

That  the  testator,  in    1807  or  1808,  conveyed  the  whole  or 

a  part   of  the  pasture  to  Stewart  Liwis,  hut  without  t^ZL^be 
knowledge   of  the  defendant,  as  he  was  ignorant  ther^^r-  of 
until  after  the  testator's    death  ;    and    he  denied    that  ^^he 
testator  had  any  but  a  life  estate  in  the  premises.     That  ^  be 
testator,  on  the  9th  of  July,  1792,  contracted  and  agre  ^d, 
with    the    defendant,    "for   the  natural  love  and  affect  ion 
towards  his  friend,"  the  defendant,    "and  for  the  furtl^er 
consideration   thereinafter   mentioned,"    to   convey    to    the 
defendant,  his  heirs  and  assigns,  forever,  in  fce^  the  one  hitlT 
of  the  pasture,  &c, ;  lots  No.  2.  and  3.,  in  Nail  alley,  subject 
to  a  lease  to  Elisha   Crane,  and  the  lot  in   Court  street 
&c. ;  Provided,  the  defendant,  or  his  heirs  or  assigns,  f^J 
to  the  testator,  or  his  heirs.  940/.   within  two  years;  ainl 
it  was  agreed  by  the   parties,  that  if  the  testator  convey^! 
the  premises  to  the  defendant,  the  testator  was  to  have  ^^ 
use  and  income  thereof  during  his  natural  life.     This  con- 
tract was  proved  by  the  subscribing  witness,  before  a  m***" 
ter,  the   28th   of  March,  1809.     The    defendant  also  ^^' 
dorsed  on  tlie  instrument,  that  on  the  17th  of  Marchy  1*1^' 
the   testator  had  executed  a  release  to  him  of   the  k^*- 
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Court  street;  and  that  on  the  6th   of  August,  1794,  the 

testator  had  executed  a  deed  to  him,  for  the  residue  of  the 

property  mentioned  in  the  contract.     Tlie  defendant  stated, 

that  tf.  Yates,  the  subscribing  witness,  was  a  clerk  in  his 

office  ;  and  he  set  forth  the  deed  of  the  ilih  of  March,  1794, 

«t  large,  which  contained  the  following  recital:  "Whereas 

**!  have  made  an  agreement   with    my  friend,  K.  K.   Van 

Jtcnssclaer,  respectmg  a  lot  of  ground  situate  in  Court  street, 

'Ac,   in    consideration  of    1,500   dollars,  paid  to  me;  and 

wfiereas  I  am  to  be  permitted   to  take,  during  my  life,  the 

rt^nts  of  the  said  lot,  in  case  I  should  build  a  house  or  houses 

on  the  same,  and  to  let  it  as  I  think  proper ;  and  whereas  I 

mm  to  receive  at  the  rate  of  twenty  pounds  a  year,  during 

miiy   life,  from  the  said   Killinn,   his  heirs  or  assigns ;  and 

iiavtng  no  children,  and  possessing  a  large  estate,  sufficient 

to   provide   for    my  brothers'  and    sisters'  children,  with  fi 

^lesire  to  comply  with  the  request  of  my  friend  and  relation, 

I  am  inclined  to  convey  as  follows."     The  remainder  of  the 

^eed  was  in  the  ordinary  form,  for  the  consideration  of  1,500 

dollars,  with  covenants  against  encumbrances  and  warranty. 

This  deed,  in  the  handwriting  ofthe  defendant,  was  executed 

Bn  his  office,  in  presence  of  a  clerk,  and  two  witnesses  re- 

^'Xiu^m  fVashins^ton  county,  then  present,  but  since  dead. 

Thtit  the  defendant  gave  the   testator  a  note  for  the  1,500 

dollars,  payable  in  six  months,  which   he  afterwards  paid. 

That,  before  giving  this  note,  he  had  lent  the  testator  money, 

^br   which   he  held  his   notes,  and    when    the    defendant's 

account  was  settled,  the  testator's  notes  were  set  off  against 

it,  and  the  balance  paid  in  cash,  and  a  receipt  in  full  was 

^^ndorsed  on  the  note  of  the  defendant.     That,  in  further 

f>errormance  of  his  contract,  the  testator  g?ive  the  defendant 

^.nother  deed,  dated  August  6th,  1794,  for  lots  No.  2.  and 

lio.  3.,  in  Beaver  street,  and  the  pasture,  or  hay  land,  which 

^rc  described  by  metes  and  bounds;  but  the  quantity  of  acres 

xvas  not  mentioned.     This  deed,  which  was  set  out  at  length, 

^%vas  absolute  in  its  terms,  with  a  covenant  of  warranty,  and 

j>urported  to  be  for  the  consideration  of  310'. :  it  was  in  the 

handwriting  of  the  defendant,  and  executed  in  his  office,  in 

"prenence  of  his  clerk,  and  a  neighbor,  and  was  proved  by  the 

csle'rk,  before  a  master,  the  21st  of  April,  1809.     That  the 

defendant  gave  a  note  to  the  testator  for  the  340/.,  payable 

♦in  two  months,  which  he  paid  when  it  became  due,  and  took 

i^fie  receipt  of  the  testator  endorsed  thereon. 

That  in  the  winter  of  1794,  a  difficulty  arose  between  the 
parties  respecting  the  bounds  of  the  land   in    JVencfelPs  pas 
inrcj  and  the  two  lots  in  Naif  alley,  (Beaver  street.)  as  there 
was  no  survey  or  map  of  the  premises;  and  on  the  17th  of 
Starchy   1794,  the  testator   proposed  to  convey  the  lot  in 
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1815.       Court  street  immediately,  and  extend  the  time  of  payment. 

^^-^sy-mt^y  under  the  contract,  for  6  months ;  and  to  have  the  pasture 

Wbi«dx£l     surveyed,  and  give  a  deed  for  it,  if  the  defendant  would  pay 

Yah  Reitsse-  ^""  interest  on  the  940/.,  for  two  years ;  and  the  defendant 

LAKB.  agreed,  instead  of  the  interest  on  the  940/.,  to  give  the  tes- 
tator an  annuity  of  20/.  for  life,  and  which  was  accordingly 
secured  by  the  recital  in  the  first  deed.  That  the  descrip- 
tion of  the  property,  in  the  deed  of  the  6th  of  August,  17^, 
was  taken  from  that  given  by  the  testator.  That  the  con- 
tract and  conveyance  were  all  obtained  in  good  faith,  and     ^ 

for  a  valuable  consideration,  actually  paid,  and  after  the  tes-   

tator  (who  was  a  bachelor)  had  offered  to  convey  to  the  ^^ 

defendant  his  whole  estate,  for  an  annuity,  which  the  defend J 

ant  had  declined.  The  defendant  denied  all  fraud,  or  imp 
sition,  or  ill  practices,  in  obtaining  the  deeds.  He  admitted 
4hat  the  sale  to  C.  R.  fy  G.  fVebsterj  of  the  lot  in  Beave 
street,  and  the  improvements  thereon,  were  known  to  him  j 
but,  from  a  conversation  with  G.  JV.^  he  supposed  it  was  ^ 
different  lot,  or  No.  1 .  That  he  paid  the  testator  the  annuit]^  .^ 
of '20/.,  until  March,  1799,  and  produced  the  receipts,  whicM..^= 
specified  20/.  for  rent.  That  he  refused  to  pay  it,  after-^  = 
wards,  until  the  testator  should  have  the  pasture  land,  an»  ^cr. 
the  lot  in  Nail  alley,  surveyed  and  laid  out. 

A  great  number  of  witnesses  were  examined  on  both  side^  -^ 
whose  depositions,  with  the  exhibits,  were  read  at  the  heai^  ^m 
ing.     Among  the  exhibits  was  a  lease  from  the  testator  t^0^< 
John  Ogle^  dated  the  1st  of  A/ay,  1793,  for  16  years,  ft-      ^>i 
lot  No.  3.  (one  of  the  lots  mentioned  in  the  contract  of  tfacrzrie 
9th  of  July,  1792,  and  in  the  deed  of  the  6th  of  ^ugu^^t, 
[  *  348  ]       *1794,)  which  was  a  printed  blank,  filled  up  in  the  han^^ad- 
writing  of  the  defendant,  and  its  execution  witnessed  by  tl        ie 
defendant  and  his  clerk.     Also,  a  lease  from  the  testator  — "*) 
Ogle,  for  19  years,  of  lot  No.  4.,  executed  at  the  same  tim^e, 
and  filled  up  and  witnessed  in  the  same  manner.     Tb&^    re 
were  several  other  leases  for  lots  No.  7.  and  9.  filled  up,  a^Knd 
witnessed  in  the  same  manner,  by  the  defendant. 

It  was  stated  by  several  witnesses,  that,  after  the  deeds        to 
the  defendant,  the  testator  leased  and  disposed  of  parts      ^ 
the  property,  and  that  the  writings   were   drawn  by  fc.J)e 
defendant  as  his  lawyer.     That  at  the  date  of  the  contn^^tf 
and  of  the  deeds,  the  defendant  was  the  confidential  firi^^vd 
of  the  testator,  and  transacted  business  for  him,  as  his  law3r^er 
and   conveyancer.     That  the  testator  was  ignorant  of  '^be 
forms  of  business,  close  in  his  dealings,  and  of  a  suspicK=*ufl 
temper,   except   towards  those  in  whom  he  confided,  ^Lud 
in  whom  he  placed   implicit  and   unbounded  confidea<^** 
and  that  the  premises  conveyed  to  the  defendant  were  woilb 
three  times  the  amount  of  the  consideration  in  the  dec^. 
876 
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Jit   appeared,  also,  that  after  the  contract  with  the  defend-        18*15. 
cult,  and  conveyances  to  him,  the  testator  made  a  contract  s.^^-s^^-^^ 
£or  the  sale  of  part  of  hb  grounds,  called   fVendelPs  pasture,     Wekdkll 
^i¥ith  one  Tallman,  part  of  which  ground  was  comprised  in  y^^,  rmbse 
^e  deed  to  the  defendant ;  and  that  he,  afterwards,  sold  and        lakr. 
C!onveyed  the  same  property,  or  a  part  thereof,  to  Stewart 
JLeuns ;  that  a  dispute  about  the  property  arose  between  the 
"testator,   Tallman,  and  Lewis,  which  was  public  and  well 
:=3cnown  to  the  defendant;  and  the  controversy  was,   after- 
^«rards,  with  the  knowledge  of  the  defendant,  settled  by  ref- 
erees ;  so  that  Tallman  became  entitled  to  part  of  the  land 
^K>ld  by  the  testator  to  Lewis ;  and  as  an  equivalent  there- 
for, the  testator  conveyed  part  of  the  pasture,  now  claimed 
by  the  defendant,  to  Levns,  who  has  built  upon  the  ground, 
^nd  made  improvements  thereon,  under  the  eyes  of  the  de- 
fendant, who  gave  no  notice  of  any  claim,  nor  made  anj; 
^Dbjection  to  wlmt  had  been  done. 

♦-Hamon  and  Riggs,  for  the  plaintiffs.  [  *  349  ] 

Benry,  for  the  defendant. 

The  cause  was  brought  on  to  a  hearing,  when  Henry,  for  ^^'  6ih,i8t4. 
%he  defendant,  objected,  preliminarily,  to  proceeding  in  the  ^^^^  ^"nn*' 
clause,  for  want  of  proper  -parties.  The  bill  was  filed  for  dis-  all  persons  in- 
cjovery  of  the  defendant's  claim  to  lands  owned  by  the  testator  n^J^c*'**arti°s'j^ 
mn  his  lifetime,  and  of  which  he  had  conveyed  part  by  deed,  timsuii,  is  con- 
with  covenants  of  warranty,  to  Charles  R.  and  G.  Webster,  f^'^'lj.g*" jP",*!.^* 
^nd  to  R.  Gill  and  D,  S.  Lewis,  and  had  died  seised  of  involved  in  ihc 
tiie  remainder ;  and  the  bill  prayed  to  be  quieted  in  their  JjJIJt'nectM^ri" 
'm-'ighi  as  representatives.  The  objection  was,  that  the  above  \y,  be  afTened 
purchasers  wefe  not  parties,  and  that  the  rule  was,  that  all  **^ifiJ  a^'i^;;^ 
persons  having  a  right  or  interest  concerned,  or  who  may  Gonvenieuco. 
%^  (illccted  by  the  decree,  ought  to  be  made  parties,  so  that  JI®'^*^^^l>g  JJ"^*! 
one  decree  may  finally  settle  all  the  rit|;hts  and  interests  pcnscd  wiiii, 
involved  in  the  controversy,  and  prevent  further  litigation.      ^*lrem^v*'TffW 

•  cult    or   iiicua 

liiggs  and  Harison,  contra.     These  purchasers  have  no  ^*"'«»*- 
interest  in  some  of  the  lands  covered  by  the  defendant's 
<leeds,  and  claimed  by  the  plaintiffs ;  and  they  have  no  in- 
terest in  the  estate  whereof  Philip  Wendell  died  seised,  and 
-^irhich  alone  is  the  subject  of  L'^e  bill. 

The  Chancellor.  The  only  interest  involved  in  this 
9uity  is  that  belonging  to  the  representatives  of  Philip  Wen- 
miellj  deceased.  Persons  who  purchased  of  Wendell  in  his 
lifetime  are  not  concerned  in  this  suit.  They  may  have  an 
'interest  in  the  point  or  question  litigated,  viz.  whether  the 
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1815.       deeds  of  the  defendant,  covering  their  lands  as  well  as  th» 
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lands  of  the  ))l;iintiirs,  be  valid ;  but  tliat  circumstance  aloD»j 
will    not    render    ihem    necessary    parties.     If  all    person^^^ 
interested  in   lands  covered  by  tiie  defendant's  deeds  (an* 
whicli  deeds  the  plaint! lis  controvert)  were  to  be  made  pai^ 
ties,  it  would  be  very  inconvenient,      f  hey  may  be  numeroufr  , 
*as  the  lands  lie  in  a  (>o|)ulous  part  c-f  the  city  of  Albania 
and   on   that  principle  a  suit  involving  a  question  on 
vahdity  of  some  of  our  largest  patents  would  require  all  tl^^  ^^ 
inhabitants  on  Uiem  to  be  made  parties.     1  he  general  ru^    j^ 
requiring  all  persons  interested   to  be  parties,  ought  to  |^^' 

restricted  to  cases  of  parties  to  the  interest  involved  in  t::::_/j^ 
issue,  and  necessarily  to  be  aifected  by  the  decree.     It 
besides,  a  rule  adopted  for  convenience  merely,  and   is  c 
pensed  with  when  it  becomes  extremely  difficult  or  inc 
venient.     {Adair  v.  7%c  New  Rivir  Company,  11  Fcf.  4:^^9.j 
The    interest  now   in  contest  is   that  whereof    IVendeL^  is 
alleged  to  have  (Hcd  seised ;  and  all  persons  concerned^,    ju 
that  interest  are  plaintitfs,  and  that  is  sufficient.     If  reli^^f  is 
to  be  granted,  it  will,  of  course,  be  so  modified  as  no  ^^^  to 
affect  tlie  interest  of  others.     The  objection  is  overruled  .^ 

The  cau>e  was  then  argued,  on  the  merits,  at  great  len^^th ; 
but  the  points  and  authorities  are  so  fully  discussed  in  the 
judgment  pronounced  by  the  Court,  that  it  is  tho'vjght 
unnece>sary  to  state  the  arguments  of  counsel. 


n- 


Jjm.  16, 1815.       The  cause  stood  over  for  decision  until  this  day,  whei 
following  opinion  was  delivered  by  the  Court. 


the 


A  deed  from 
«  client  to  his 
•ttorocv  and 
couDsef  will  not 
he  Met  aside  on 
the  ^ound  of 
nny  implied  cx« 
istcnce  ofumlue 
influence,  nor 
unless  fraud  or 
imposition  be 
shown. 


[•351] 


The  Chancellor.  The  deeds  set  up  by  the  defendajit 
were  taken  and  kept  under  such  circumstances  as  very 
naturally  to  have  excited  great  distrust  in  the  testator's  heirs; 
and  it  must  be  confessed  that  they  have  been  viewed  with 
jealousy  by  the  Court.  I  cannot,  however,  perceive  any 
sufficient  ground,  or  select  any  solid  principle,  upon  which 
I  can  set  them  absolutely  aside,  as  unduly  or  fraudulentlj 
obtained.  The  parties,  at  the  time,  did  not  stand  in  vxh 
relation  to  each  other,  as  necessarily  to  render  the  deeds 
invalid,  on  principles  of  utility  or  policy,  flowing  from  pbA 
relation.  The  defendant  occasionally  did  small  bu8ine«i>> 
a  scrivener,  for  the  testator;  but  these  deeds  were  not  pW" 
cured  or  given  by  way  of  remuneration  or  boantj,  fa 
antecedent  kindness ;  *thcy  were  purchases  made,  or  pw- 
porting  and  shown  to  have  been  made,  for  a  valuable,  i^ 
a  full  consideration.  There  was  no  connectioo,  at  the  tiM 
between  the  parties,  that  would  justly  imply  the  existcoceoi 
undue  influence,  or  the  fraus  innexa  dienti ;  and  the  c«W 
to  which  I  have  been  referred,  (2  Ves.  2SL     2  SduJt  <f 
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Ltfroy,  492.  2  Ves.  jun.  199.  9  Ves.  jun.  292.  12  Ves.  1815. 
yi«ii.  371.  13  P"ts.  jun.  136.  14  Ves.  jun.  91.  273.)  of 
andue  influence  arising  from  particular  relations  between 
parties,  do  not  seem  to  apply.  Nor  have  I  been-  able  to 
discover  any  fraud  or  imposition  practised  upon  the  testator. 
The  evidence  will  not  warrant  the  conclusion  that  the  tes- 
tator was  too  ignorant,  or  too  weak  in  understanding,  to 
make  valid  contracts.  All  the  proof  in  the  case  shows  that 
he  was  in  the  constant  habit  of  dealing,  in  regard  to  his 
property,  with  the  public  at  large,  with  ordinary  discretion 
and  sagacity.  Thoui^h  the  testator  may  have  placed  a  very 
strong,  and  even  blind  confidence  in  the  defendant,  it  does 
not  appear  that  such  confidence  was  excited  by  any  undue 
arts,  or  by  any  relationship  between  the  parties,  which  will 
authorize  this  Court  to  interfere.  The  bargain  seems  to  have 
been  incautious  and  injudicious  on  the  part  of  the  testator, 
if  we  consider  it  as  a  mere  pecuniary  transaction  between 
strangers  dealing  at  arms  length  ;  but  it  is  not  to  be  helped 
for  that  cause.  The  case  is  not  of  that  gross  and  extrava- 
gant kind,  like  those  of  Hugunin  v.  Ba^eley,  and  of  PurctU 
V.  ATNamara,  (14  Ves.  91.  273.)  in  which  the  impression  of 
folly  and  ignorance  on  one  side,  and  of  undue  and  over- 
bearing influence  on  the  other,  was  irresistible.  It  is,  howev- 
er,  a  case  of  so  peculiar  an  aspect,  that  if  I  had  been  able  to 
discover  the  least  scintilla  of  fraud  or  imposition  on  the  part 
of  the  defendant,  in  procuring  the  deeds,  I  should  readily 
have  interposed  and  annulled  the  transaction  ;  but  I  sec  no 
such  imposition  ;  and  as  between  the  parties  themselves,  I 
conclude  that  the  deeds  must  be  permitted  to  stand. 

♦The  defondimt  was  to  pay  the  testator  an  annuity  of  20Z.  [  *  352 
for  life ;  and  this  annuity  has  been  suspended  since  March, 
1799,  by  a  refusal,  on  the  part  of  the  defendant,  to  pay. 
The  deed  of  the  Court  street  lot,  given  in  March,  1794, 
recites  such  an  agreement,  and  the  possession  of  that  lot 
ought  not  to  be  taken  from  the  representatives  of  the  testa- 
tor, until  the  arrears  of  that  annuity,  up  to  the  testator's 
death,  are  discharged.  I  shall,  accordingly,  retain  the 
injunction,  until  the  amount  of  those  arrears  be  ascertained 
by  a  master,  and  paid  to  the  executors  of  Wendell,  o:  are 
brought  into  Court. 

With  respect  to  the  lands  contained  in  the  deed  of  Au- 
puty  1794,  it  appears  that  most  of  them  were  conveyed 
by  the  testator  to  third  persons,  for  valuable  considerations, 
and  by  deeds  of  warranty,  subsequent  to  the  date  of  the 
deed  to  the  defendant ;  and  it  becomes  0(  very  important 
question,  whether,  under  the  circumstances  of  this  case,  the 
Court  can  permit  that  deed  to  operate,  except  upon  lands  of 
which  the  testator  died  in  possession,  and  which  he  had  not 
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1815.  conveyed  since  the  deed  of  1794.  Perhaps  I  cannot  tak.2l^^^^ 
any  eiiectual  i<tep,  under  the  present  bill,  to  silence  or  extiirx  i  ^  ^t 
guisii  the  claim  of  tlie  defendant  to  the  lands  conveyed  L^^  m 
the  testator,  though  covered  by  the  deed  of  August y  1 794^^1.^^  ^^ 
but  as  the  merits  of  tiie  question  are  so  fully  before  ine, :  _ 
may  be  convenient  to  the  defendant  that  I  should  expr€*&«^ 
an  opinion  on  the  point. 

The  deed  of  the  (Uh  of  August,  1794,  has  no  recital,  anrs.^ 
is  a  plain  detd,  in  fee,  of  all  the  testator's  interest,  prefer ^?c^.^  * 
and  future,  althou;^h,  by  the  contract  of  the  9th  of  July^  1 79 1^  rTo/' 
(and  of  which  tliis  deed  was,  as  the  defendant  admits,  in  p6»<~^  *  ' 
performance,)  the  testator  was  to  retain  a  life  estate  in  t,»  "^ 
premises.  The  deed  is  inconsistent  with  that  resenratir^  ^  j^*  ^ 
and  does  not  truly  express  the  intent  and  meaning  of  •"  ^^  * 

parties ;  for  all  the  evidence  shows,  that  the  original  agr^  -^  ^^^ 
ment  was  never  varied  on  this  point,  and  we  find  that  a  "  ^f^ 

estate  was  actually  enjoyed  by  the  testator.     When  a  de^^^eed 
as  th^  lord  chancellor  said,  in    fValt  v.  Grave,  (l2  Sdu^m^   oak 
[  *  353  ]       *^  t^^froj/i  49"^.)  is  shown  to  be  false  in  a  material  poin*^    ,|.  jj 
A  dcoii.fuisc  in  cannot  have  the  credit  due  to  unimpeached  testimony.  jt 

»™ri"cn!hledio  '""^^  ^^  reformed,  and  be  set  aside,  in  whole  or  in  part,  aod 

liiii  credit.         ou  such  tcHus  as  jiisticc  may  re(iuire.     In  this  ca«e,  howc^^z^ver, 


the 
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rties 

;uiD- 
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as  the  grantor,  notwithstanding  the  absolute  nature  of 
deed,  continued  to  enjoy  the  land  unmolested  down  to 
time  of  his  death,  there  was  no  bad  faith  as  between  the  pe:^ 
to  the  deed  ;  and  the  false  language  of  it  is  a  material  circ:= 
stance  only  wlien  we  come  to  consider  the  fairness  of 
transaction  as  respects  the  world,  and  the  weight  due 
deed  upon  purchases  made  by  third  persons  from  the  gra^mCor, 
since  its  execution.     It  was  not  only  a  dee^l  untrue  o  «■»  its 
face,  but  it  was  carefully  concealed  from  the  knowledgfl^^  of 
the  world ;  and  throughout  all  the  transactions  betweers   the 
parties,  there  was  an  intentional  secrecy  as  to  the  contm  ^^t  of 
1794,  and  the  deeds  of  179-1.     By  this  means,  false  c^i^fore 
were  held  out  to  the  world,  and  the  public  were  permmtted 
to  consider  the  property  as  belonging  to  the  testator,  ar»^  to 
treat  with  him  as  the   absolute  owner.     The  ^-arious    !»'• 
chases  from  the  testator,  made  by  Stftrart  Levis j  by  the  ^^ 
stvrs,  bv  the   Gilh,  by  Turner ,  and  by  Tallman,  conclusi^/ 
establish  this  fact.     The  defendant,  in  his  answer,  adnsij'  ^ 
to   be  probable,   that  an  opinion  very  generally  prev»iWj 
aiid  was  entertained  by  the  inhabitants  of  Albany^  thsC  the 
testator  continued  owner  of  the  land,  between  the  date  c^^the 
deed  and  his  death.     The  purchases  made  from  him,    ^^ 
time  to  time,  of  ^>arts  of  the  premises,  were  matter  of  pmiblic 
notoriety ;    the    various    and  great  improvements  goiiBf  op 
under  those  purciiases  were  in  full  view  from  the  verjr   "W" 
dence  of  the  defendant ;  and   his  knowledge  of  these  pv 
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chases  is,  in  some  instances,  admitted  or  proved  ;  yet,  from        1815. 
17^  to  1808,  he  preserved  a  studied  silence,  and  gave  no 
lotice  to  those  purchasers,  or  to  the  world,  of  his  title.     After 
ills,  he  cannot  be  permitted  to  start  up  with  a  secret  deed, 
'in     itself   of    such    doubtful    credit,)    and    take    the   land 
rom    bona  fide    purchasers   under  the    testator.     Having, 
*ft>r  such  a  length  of  time,  suffered  the  public  to  deal  with       [  *  354  | 
iie  testator  as  the  real  owner,  he  cannot  now  be  permitted 
;o  question,  or  disturb,  any  title  which  has  thus  been  pro- 
cured   by    his    tacit    assent.     There    is  no  principle  better 
established  in  this  Court,  nor  one  founded  on  more  solid 
considerations  of  equity  and  public  utility,  than  that  which 
leclares,  that  if  one  man,  knowingly,  though  he  does  it  pas- 
jively,  by  looking  on,  suffers  another  to  purchase  and  expend    Apereoniook 
noney  on  land,  under  an  erroneous  opinion  of  title,  without  j."^jj^  ^Soother 
naking  known  his  claim,  he  shall  not  afterwards  be   permit-  to  purchase  and 
:ed  to  exercise  his  legal  right  against  such  person.     It  would  oKd  >I?Siom 
>e  an  act  of  fraud  and  injustice,  and  his  conscience  is  bound  disclosing,    or 
)y    this  equitable  estopel.       ^ui   tacet,   consentire   videtur.  Ss  claL  to  the 
^ui  potest  ct   debet   vttare^  juhet.     (The   East-India   Com-  land,  will  not  be 
wny  V.  Vincent,  2  Atk.  a3.     Hanntng  v.   Ferrers,   1   Eq.  ^l^iX';^';i 
Cas.  Abr.  356.  pi.   10.     Gilbert's  Eq.    Cas.   83.     Raw  v.  liis   le^rai  tide 
Potts,  Free,  in  Ch.  35.     Hunsden  v.  Cheyney,  2    Fern.  150.  SSl^Vp^^ilS: 
ind  the  case  of  Dr.  Amyas,  there  cited.     Styles  v.  Cowper,  ser. 
I  Atk.  692.    Jackson  v.Cator,  5  Ves.  688.     Dann  v.  Spur- 
-ier,  7  Vcs,  231.)     Though  the  right  of  the  party,  who  thus 
nisleads  third  persons  by  his  silence,  be  merely  a  reversion- 
try  interest,  subject  to  a  life  estate  in  the  person  whom  he 
wifTers  to  act  with  the  property  as  owner,  yet,  as  appears 
rofn  several  of  the  cases,  the  appUcation  of  the  principle  is 
lie  same. 

The  following  decree  was  entered  : 

**  That  the  deed  of  conveyance  in  the  pleadings  and  proofs 
nentioned,  from  Philip  Wendell,  deceased,  t)  the  defendant, 
:>earing  date  the  6th  day  of  August,  1794,  f  )r  two  certain 
lots  of  ground  therein  described  as  Nos.  2.  and  3.,  situate  in 
the  first  ward  of  the  city  of  Albany,  fronting  the  new  street 
called  Wendell  street;  and  for  a  piece  of  pasture,  or  hay 
land,  therein  also  described,  as  situate  in  the  first  ward  of 
the  city  oi  Albany,  has  become,  and  is,  void  and  inoperative 
in  law,  as  far  as  the  same  deed  comf)rehend8,  or  relates 
to,  lands  and  premises  therein  mentioned  *and  described, 
•or  thereby  intended  to  be  conveyed,  and  which  the  said  [  *  355  ] 
Philip  Wendell,  deceased,  in  his  lifetime,  after  the  day  of 
the  date  of  the  said  deed,  conveyed  to  any  other  person  or 
persons,  bona  fide,  for  valuable  consideration.  And  it  sat- 
igfaetorily  appearing  to  tfiis  Court,  from  the  pleadings  and 
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1815.       proofs  in  the  cause,  that  Philip  JVvndelly  deceased,  in  hit 
,.^^-.^^-^^  lifetime,  and  after  the  6lh  of  August,  ITiM,  conveyed,  as 
WuffDELL     aforesaid,  in  fee  simple,  to  third  persons,  all  the  lands  and 
ViN  KKNsst-  premises  in  thi.-  aforesaid  deed  mentioned  and  descT.bcd,  and 
t.rii.        thereby  intended    to  be  conveyed,  excepting  It   No.   2., 
fronting  on  tlie  street  called  IVcndtll  street :  \V  hen  upon,  it 
is  further  ordered,  adjudged  and  decreed,  that  tlie  defendant, 
Kiliian  K.  i'ati  Rensselaer,  shall  execute  and  deliver  to  the 
plaintiHs  in  this  cause,  a  release,  sufficient,  in  the  law,  to 
release,  exonerate,  and  discharge  the  plaintiti's,  as  the  real 
and  personal  representatives  of  Philip   Wtndcll,  deceased, 
from  the  covenant  of  warranty,  in  the  deed  of  conveyance  J 

contained  ;  and  from  all  covenants,  expressed  or  implied,  in  ^ 

the  said  deed  of  conveyance,  which  wouhl,  or  might,  render  ,^] 

the  plaintiffs,  any,  or  either  of  them,  as  real  or  personal        ^^ 
representatives  of  Philip  IVtndell,  deceased,  liable  to  the       ^:»e 
defendant,  his   heirs,  executors,  adminiiitrators,  or   assigns,     ^  ^ 
for  the  title  of  the  lands  and  premises  in  the  deed  mentioned    JE:^  d 
and  described,  or  thereby  intended  to  be.  conveyed,  except  ,3"^z>t 
aa  to  lot  Xo.  2.,  and  from  all  damages  in  consequence  of  a.^iK     a 
fanure  oi  such  title  ;  and  that  the  form  of  such  release  be^^^^=>e 
settled  by  a  master  in  chancery,  in  case  the  parties  disagrce^^  ^E3Be 
respecting  the  same.     And  it  is  further  declared,  adjudgedEz^-^aed 
and   decreed,  that    the  deed  of  conveyance,  from   Philipa^^ Tip 
Wendell,  deceased,  to  the  defendant,  of  the  6th  of  August^  ^s^.tt, 
1794,  and  the  covenants  therein  contained,  as  far  as  regards  JE:»  ds 
lot  No.  i^.,  rcniciiiis  in  full  force,  as  it  respects  the  plaintiffs  MrM-  .fls 
in   this  suit,  any,  or  either  of  them.     And  it  is   further  ^^  Mier 
ordered,  adjudged   and   decreed,  that   the   other   deed   oft^:^  of 
conveyance,  in  the  pleadings  and  proofs;  mentioned,  fronrs^=)/n 
[  *  356  ]       Philip   IVcndill,  deceased,  to   the  defindant,  *bear:ng  dat».^^flBte 
the  17th  of  March,  1794,  for  a  certain  lot  of  ground  therei:  f  ^sei/i 
described,  as  situate  adjoining  Court  street,  in  the  first  warnv^^ard 
of  the  city  of  Albany,  is  unimpeached,  and  remains  eflfectus  JLJuaJ 
according  to  the  tenor  thereof,  and  is  hereby  declared  •"         to 
be  established   against  the  plaintiffs;   and  to  the  benefi.f%£rs 
whereof  the  <lefendant  shall  be  entitled,  to  take  effect  r  os 

hereafter  mentioned,  and  hereafter  to  be  provided  for  nnm^msiA 
decreed.     And  it  is  further  ordered,  adjud;:ed  and  decree^=9»ed, 
that  the  plaintiifs  are  entitled  to,  and  do  recover  and  recei^f  -sive 
from  the  defendant,  the  annuity  or  yearly  sum  of  50  dolla  ^^rs, 
which,  it  appears  from  the  pleadings  and  (iroofs  in  the  cavu  .^mse, 
the  defendant  agreed  to  pay  to  Philip    Wendell,  during  f        his 
life,  and  which  yearly  sum  the  defendant    paid  to  Phu^mnlip 
Wendell,  up  to  the   17th  of  March,  1799,  and  no  Jongs^^ier. 
And  for  the  purpose  of  ascertaining  what  is  due  to  "^      the 
pla/itiffs  for  the  arrears  of  the  annuity,  or  yearly  sura,  i^^'  t  is 
further  ordered,  adjudged  and  decreed,  that  it  h^  refer""^*n«d 
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to  a  master  in  chancery,  to  take  and  state  an  accoi  nt  thereof,  1815. 
from  ihe  17th  of  March,  1799,  until  the  8th  of  December,  y^^^^y^-^*^, 
1808,  when  Philip  Wendell  died;  and  that  the  master,  in  TkmBroeck 
taking  and  stating  the  account,  compute  and  allow  interest  Liy,/^8Toit 
on  each  of  the  yearly  sums,  from  the  time  the  same  ought 
to  have  been  paid  until  the  report ;  and  that  the  master, 
aNo,  take  an  account  of  the  rents  and  profits  of  the  lot  of 
ground  and  premises,  situate  adjoining  Court  street,  in  the 
first  ward  of  the  city  of  Albany,  which  have  been  received 
by  the  plaintiffs,  Bnrent  Bleecker  and  Sanders  Lansing,  as 
executors  of  the  last  will  and  testament  of  Philip  fVcndellj 
deceased,  from  the  decease  of  Philip  Wendell ;  and  in  taking 
such  account,  the  master  shall  make  all  just  allowances  for 
improvements,  permanently  useful,  made  upon  the  last  men- 
tioned lot  of  ground,  by  Philip  Wendell,  in  his  lifetime,  after 
the  17th  of  March,  1794,  and  which  now  remain ;  and  that 
he,  also,  make  all  just  allowances  for  improvements  perma- 
nently useful,  repairs  and  taxes,  or  other  necessary  and 
proper  expenditures  by  the  plaintiffs  upon,  or  on  account  of, 
the  lot  *of  ground  and  premises,  since  the  decease  of  Philip  [  *  357  I 
Wendell;  and  that  the  master  report  thereon  with  fonvenient 
fc'peed.  And  it  is  further  ordered,  that  the  injunction  issued 
in  this  cause  be  continued  until  the  master's  report  shall 
come  in,  and  till  further  order;  and  that  the  question  of 
costs,  and  all  further  directions,  be  reserved  for  the  further 
consideration  of  the  Court." 


Ten  Broeck  against  W.  T.  Livingston. 

Where  a  deed,  in  fee,  contained  a  reservation  of  the  right  of  "  cutting 
anfl  hewin((  timber,  and  ^rrazing  in  the  woods  not  appropriated  or 
fenced  in  f  it  was  held,  that  the  right  rf sefved  erased  as  soon  as  the 
prnmUes  were  fenced  in  Uy  the  grantee,  especially  where  it  ap|)eared 
that  the  pretniaes  had  been  enclosed  for  alK>ve  30*years,and  the  right, 
duriug  that  period,  had  not  been  clHitn»fd  or  exercised. 

8uch  rights  may  be  lost  by  long  negligence  and  disuse ;  and  presump- 
tions of  their  release,  or  discharge,  are  favored  for  the  sake  of  quieting 
poaseasions.  » 

Where  A.  contracted  to  convey  to  B., "  i)y  a  good  and  valid  conveyauce 
in  law,"  a  farm,  which  was  originally  i>arcel  of  a  large  tract  of  land 
granted  by  the  proprietor  of  a  manor,  to  the  ancestor  of  A.,  in  fee, 
''yielding  and  paying  to  the  grantor,  his  heirs  and  assigns,  the  yearly 
rent  of  ten  shillings  p'  the  pro|)ortion  of  whirli  quit  rent  on  the  farm, 
won  54  ceiita  a  year ;  the  existence  of  the  quit  rent  being  known  to  B. 
au  tlie  time  of  the  contract,  it  waa  h  *Id  that  the  existing  of  such  an 
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18 1 5.  eDcumbroncc,  if  it  was  any,  was  no  objection  to  a  decree  of  flfiedfic 

^^^,^^/^  performance  of  the  contract 

^^f^l^^'^  Wnether  sucli  a  quit  rtivt,  not  having  been  dennanded  or  paid  for  abow 

l£x  BROKcx  gQ  years,  will  not  be  presunied  to  be  become  extinguished  by  ?-— 


«1 


LiviKosTON.        of  ume  ?     Qii^re. 

January  23d.  THIS  was  a  bill  for  a  i^pecific  performance  of  an  agree- 
ment, under  seal,  made  between  the  parties,  on  the  22d  of 
December,  1812,  by  which  they  agreed  to  exchange  the 
farms  specifiecl  in  the  agreement,  and  to  execute  to  each  other 
"  good  and  valid  conveyances  in  the  law  of  the  same,"  with 
covenants  of  seisin  and  warranty ;  and  they  agreed  further 
to  refer  it  to  J.  It.    V.  R.  and  J.  C.  if.,  to  arbitrate  and        j^ 

[  *  358  ]  *assess  the  relative  value  of  the  farms,  and  what  sum,  if  ^  f 
any,  the  defendant  should  pay  to  the  plaintiff,  to  render  the  ^^  ,g 
exchange  equal ;  and  that  mutual  possession  of  the  respective  ^^  ^^^ 
farms  should  be  delivered  on  the  1st  of  April,  1813.  The  ^=^mie 
arbitrators  made  an  arcard,  on  the  8th  o{  January,  1813,  that^^^^sat 
the  defendant  should,  within  four  years  from  the  Ist  oT^-^caof 
Ajn-il,  1813,  pay  to  the  plaintiff  10,750  dollars,  with  interesV'^sst 
annually,  from   that  time,  and  give  good  security  for  th^»«-4ie 

Eayment.  The  bill  further  stated,  that  the  plaintiff  caused^ ^^ed 
is  farm  to  be  surveyed  ;  that  the  defendant,  wishing  to  ger^i^^'^et 
rid  of  the  bargain,  offered  the  plaintiff  one  hundred  dollars  tc^.^  to 
relinquish  it  which  he  refused.  That  before  the  Ist  oftf»  of 
April,  1813,  the  defendant  brou<;ht  on  the  plaintiflT's  famw^wrm 
rails  and  boards;  and  the  plaintiff  also  expended  money  oh«=»  on 
the  defendant's  farm,  in  confidence  that  the  agreenienM'^  ^nt 
would  be  fulfilled.  Both  parties  requested  an  attorney  t»,^  to 
prepare  the  deeds ;  and  the  plaintiff  executed  his  deed,  nn^Mrm:  .nd 
tendered  it  to  the  defendant  on  the  13th  of  March,  18134E^  3; 
but  the  defendant  refused  to  perform  the  agreement,  or  abi( 
by  the  award  of  the  arbitrators ;  and  the  plaintiff  again, 
the  1st  of  April,  1813,  tendered  his  deed  to  the  defendan 
who  refused  to  accept  it. 

The  answer  of  the  defendant  admitted  the  agreement  ar~:K^  Jind 
award,  as  stated  in   the  bill ;   but  alleged,  that,  after  tlC^nJie 
publication  of  the  award,  he  discovered  that  Robert  LA       i'p- 
ingston,  who  owned  the  plaintiff's  farm  on   the   20th  ^         of 
October,  1694,  conveyed  to  Dirck  Wessell,  (a)  (ancestor*         of 
the  plaintiff,)  for  the  consideration  of  15L,  a  tract  of  lai.   ^  iid, 
including  the  plaintiff's  farm,  in  fee,  the  grantee  "yieUu^^ing 
and  paying  to  the  grantor,  his  h^irs  and  assigns,  the  yen^iir"Tiriy 
rent  of  10    hillings,**  and  with  a  reservation  to  the  grant^V^tor, 
his  heirs  anci  assigns,  forever,  of  the  right  of  "  cutting  l  ^»  and 
hewing  timber,  and  grazing  in  the  premises,  that  is  to  say^    "^i  in 

(a)  Thin  19  one  instance,  amon^  many,  of  the  sinflrular  chuigM  wh^  IC      !»▼< 
taken  place  in  tlie  names  of  the  Dutdi  fajnilies  in  uda  itate. 
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the  woods  ^  not  appropriated  or  fenced  in  J^  And  the  defendant  1815. 
therefore  charged,  that  the  plain  tiff's  farm  was  subject  to 
the  above  rents  and  reservations;  and  that  those  encum- 
brances were  unknown  to  the  arbitrators  when  they  made 
their  award ;  and  that  all  the  declarations  and  acts  of  the 
defendant,  towards  ratifying  the  contract  and  award,  were 
made  and  done  before  he  discovered  the  above  encumbrances 
on  the  plaintiff's  itu^m. 

The  roaster  to  whom  it  had  been  referred  to  report  on  the 
titles  of  the  parties,  &c.,  reported  the  evidence  taken  before 
hira.  It  was  proved  that  the  farm  of  the  plaintiff  had  been 
eo^.losed  or  fenced  in  for  above  31  years  ;  that  a  small  spot 
of  3  or  4  acres,  called  the  Ogden  spot,  formerly  not  fenced 
in,  had  been,  for  several  years,  improved,  and  was  now 
fenced  in,  and  in  the  occupation  of  the  plaintiff.  That  it 
was  notorious  that  all  the  lands  in  the  manor  of  Livingston 
are  held  subject  to  quit  rents ;  and  that  the  defendant  had 
frequently  said,  before  the  agreement,  that  he  knew  of  the 
existence  of  the  quit  rent,  which  was  a  trifling  sum.  That 
the  plaintiff  had  never  been  called  on  for  any  quit  rent. 
That  there  were  250  acres  of  woodland  on  the  farm,  not 
cleared,  and  the  right  to  cut  wood  had  never  been  exercised. 

The  report  also  stated,  that  the  quit  rent  on  the  farm 
amounted  only  to  54  cents  a  year ;  and  that,  from  the  manor 
booksy  it  did  not  appear  that  any  quit  rents  had  ever  been 
exacted  or  paid. 

Henry,  for  the  plaintiff,  contended,  that  the  reservation, 
as  to  cutting  timber,  <&c.,  in  the  title  deed  of  the  plaintiff, 
applied  only  to  lands  not  fenced  in ;  and  as  the  whole  farm 
had  been  enclosed  for  more  than  30  years,  there  was  an  end 
to  the  reservation.  Besides,  it  was  proved  that  the  right 
had  never  been  exercised  during  a  period  of  more  than 
100  years,  which  had  elapsed  from  the  time  of  making  the 
grant;  and  it  must,  therefore,  be  presumed  to  have  been 
♦extinguished  by  release.  (1  Fonbl.  Equ.  319.  b.  I.  ch.  4.  [♦  3(J0 
s.  27.  n.  2.  1  Vem.  32.  2  Atk.  67.  632.  3  P.  Wms.  266. 
2  Ves.jun.  583.) 

The  quit  rent  reserved  was  apportionable,  and  the  report 
of  the  master  makes  it  no  more  than  54  cents  a  year.  It 
rests  in  covenant  merely;  and  the  maxim,  de  minimis  non 
curat  lex,  is  fairly  applicable.  Besides,  as  it  has  never  been 
demanded,  the  presumption  is  that  it  has  been  extinguished. 
{Francis's  Maxims,  40.  pi.  9.     2  Vent.  351,  352.) 

E.  Williams,  conf.ra,  contended,  that  as  the  plaintiff 
could  not  convey  a  clear  and  perfect  title  to  all  his  farm, 
the  defendant  was  not  bound  to  accept  the  deed,  or  to 
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1815.       perform  the  contract  on  his  part.     The  tender  of  a  go>x]  f 

■^^^^^sy-^^y  deed  is  not  en<>ugli ;  there  must  be  a  good  title  to  the  whole         ^ 
TEii  Broeck    of  the  premises.     (2  Johns.  Rep,  612.)     The  plain titT  could        £^ 

LiTiiiGSTos.    '^o^  *"  ^^'is  case,  recover  damages  at  law  for  the  non-peri*0"in-      ^ 

ance  of  the  contract  by  the  defendant.     (^Jones  v.  Gardner,    ^  -^ 
10  Johns.  Iii.p.  )16Q,)     A  Court  of  ecjuity  will  not,  therefore,  ^  ^^- 
decree  a  specific  performance.     (1  FunbL  b.  1.  ch.  3.  b.  I.)  ^  _ 

But  is  there  ground  for  the  presumption,  that  the  rents^^r  «i 
and  reversion  have  been  re|f a.ved  ?  There  can  be  no  adverser -=* -^ 
possession,   in  tiiis  case,  to  aflbrd  the   legal    presumption,  ^t^i 
The  plaintiff  shows  the  source  of  his  title,  and  spreads  ou'^jc.v^^t 
before  the  Court  his  whole  title.     The  law  will  not  presume  ^--mti,, 
a  grant  or  release  in  such  a  case.     {Hull  v.  Horner,  (^trp^^^-^ 
10'2.)     Mere    length   of  time    is    not   sufficient   ground   UJIt      to 
create  a  bar  to  quit  rents,  unaccompanied  by  other  circun»  m.  wm- 
stances.     A   presumption  from  length  of  time  to  supper <«LziDr( 
a  right,  is  diti'erent  from  a  presumpt.on  to  defeat  a  right,  8^       as 
in    this  case      In  Eldridge  v.  Knott,  {Covp.  214.)   wheM-^-EBPre 
the  quit  rent  was  only  2s.  and  6d.,  the  Court  would  n^.«r-not 
presume  a  r(  lense  or  extinguishment,  from  the  lapse  of  tim-  mr^mne, 
short  of  50  years,  the  period  fixed  by  the  statute  of  limit .^T^  jta- 
tions.     It  appeared  from  the  manor  books,  that  rent   w  ^^v^^as 
paid  to  1768,  and  charged  down  to  1790. 

[  *  361  ]  *Henry,  in  reply,  said,  that  the  quit  rents  reserved  in  the 

and  similar  cases,   were  intended  merely  as  recognitions 
memorial  seigniorij,  not  as  any  beneficial  rent.     So  all 
colonial  grants  before   the  American   revolution,  from 
crown  or  government,  contained  reservations  of  quit  reu^ 
as  badges  of  tenure,  or  acknowledgments  of  sovereignl 
and  not  with  a  view  on  the  part  of  the  government  to  der"   — ive 
any  pecuniary  benefit  from  the  reservation  ;  and  there  v  ■  "  -^tw 
no  instance  where  such  quit  rents  ha3  been  demanded  by 

the  crown  from  the  colonial  patentees. 

The  (juestion,  in  this  Court,  is,  Can  the  party  mak^^ve  a 
good  and  operative  title  ?  The  reservation  to  cut  wood  g — =^p<1 
graze  applied  only  to  the  woods  lying  in  common,  and  cca^^=^C(l 
as  soon  as  they  were  appropriated  and  enclosed.  A  i=r:=^»'^ 
scription  will  run  between  tenants  in  common ;  and  eqti^^»"y 
^j  between  landlord  and  tenant.  There  is  no  evidencfciiiSJ  of 
any  payment  of  rent  in  40  years,  but  merely  of  a  charg^^s  in 
the  manor  books. 

No  suit  at  law  would  lie  to  recover  this  rent.  At  *"} 
rate,  it  is  a  case  for  compensation,  and  affords  no  groun^^^^  ^^ 
refuse  a  decree  for  a  specific  performance. 


The   Chancellor.     The  master  reports,  that   the     jpai"- 
ties,  respectively,  can  make  a  good  title  to  each  other"    foi 
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the  premises  mentioned  in  the.  submission  and  award.     But        1815. 
the  defendant  objects  to  the  goodness  of  tlie  plaintiff's  title,  s^^^s,^-^^ 
on  two  grounds :  1 .  That  the  lands  are  charged  with  an  Ten  Brokcv 
encumbrance  reserved  in  the  deed  of  the  26th  of  October,    livinostow 
1694,  from  Robert  Livingston  to  Dirck  fVtssells,  the  ances- 
tor of  the  plaintiff.     By  this  deed,  which  was  for  a  tract  of 
land  of  wliich  the  premises  were  only  a  part,  the  grantor  re- 
served to  himself,  and   his  heirs  and  assigns,  the  right  of 
cutting  timber,  and  of  grazing  in  the  woods  "  not  appropriated 
or  fenced  inJ'^    2.  That  the  deed  contained,  also,  a  reserva- 
tion to  the  grantor,  and  his  heirs  and  assigns,  of  the  yearly 
rent  of  1 0?. 

♦1.  With  respect  to  the  first  objection,  it  appears  to  me  [*361l] 
to  be  the  true  construction  of  the  grant,  that  the  reservation 
ceased  and  became  extinguished,  as  to  the  lands  belonging 
to  the  plaintiff,  when  those  lands  were  enclosed  by  fence,  and 
reduced  from  the  state  of  common  lands  to  that  of  spe- 
cific and  exclusive  appropriation.  It  was  proved  before  the 
master,  that  excepting  the  small  Ogden  spot,  which  was 
more  recently  enclosed,  all  the  plaintiffs  farm  had  been  un- 
der fence  for  above  30  years,  and  that  the  exercise  of  the 
right  reserved  by  the  deed  had  not  been  claimed  or  asserted 
within  that  period  of  time.  It  cannot  be  supposed  to  have 
been  the  intention  of  the  reservation,  that  the  lands  should 
always  continue  subject  t)  that  servitude,  however  appro- 
priated by  the  owner ;  for  this  would  be  giving  to  the  grantor 
a  right  repugnant  to  the  nature  of  the  grant  itself,  and  to  the 
absolute  and  beneficial  ownership  which  an  estate  in  fee 
was  intended  to  convey.  By  construing  the  words  accord- 
ing to  their  obvious  and  natural  sense,  we  give  to  the  reser- 
vation a  reasonable  operation,  and  one  consistent  with  the 
interest  of  the  grantee.  It  was  no  more  than  a  right  of  com- 
mon, and  that  right  is  utterly  inconsistent  with  the  exercise 
of  the  right  of  enclosure.  The  plaintiff  either  had  no  right 
to  appropriate  and  fence  in  the  woods,  or  the  right  of  cut- 
ting and  grazing  ceased  as  soon  as  the  woods  were  actually 
and  bona  fide  enclosed.  The  long  disuse  of  this  right,  if 
ever  it  was  used,  is  evidence  of  the  sense  of  the  parties  that 
the  right  ceased  when  the  woods  were  fenced  in  ;  and  a 
right  of  this  kind,  as  well  as  other  rights,  may  be  lost  by  long 
negligence  and  disuse.  This  was  so  said  in  Gateirard's  cB^, 
(3  Leon.  202.)  It  will  let  in  the  presumption  of  a  release,  or 
other  discharge,  and  such  presumptions  are  to  be  favor- 
ably received  in  opposition  to  dormant  claims,  because  they 
conduce  to  the  quiet  of  titles,  and  the  security  of  estates  ;  and 
this  argument  would  be  entitled  to  weight,  if  the  construc- 
tion which  I  have  give  n  to  the  grant  was  insufllicient  or 
doubtful. 
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1815.  *^'  ^^^  other  objection  founded  on  the  quit  rent,  cannot 

s.^^v^^^^^  be  admitted  to  beset  up  in  tins  case.  The  covenant  that  each 
Tek  Bru£ck  party  was  to  make  a  "  good  and  valid  conveyance  in  the 
LiviKGsiow  l^w,"  will  be  satisfied  if  the  party  can  make  a  good  title,  sub- 
ject to  that  portion  of  the  nominal  quit  rent  of  IO5.,  which 
might  fall  upon  the  premises  of  the  plaintiff.  It  appears 
that  this  reservation  of  rent  was  well  known  to  the  defendant 
when  he  made  the  contract ;  it  was  a  matter,  also,  of  public 
notoriety,  that  all  the  lands  in  the  manor  were  subject  to 
such  a  quit  rent.  It  was  never,  then,  within  the  contempla- 
tion of  these  )  arties,  that  this  rent  was  to  form  an  obsta- 
cle to  title.  The  quit  rents  due  to  government,  under 
all  colonial  ^ranti},  might  as  well  be  set  up  as  an  ob- 
jection to  the  performance  of  any  covenant  to  convey. 
This  rent  was  declared  to  be  in  lieu  of  all  other  renis,  aod 
was  evidently,  as  the  counsel  observed,  nothing  more  than 
the  recognition  of  the  manorial  seigniory,  and  which,  at  that 
early  day,  was  deemed  a  matter  of  some  importance.  On 
a  due  apportionment  of  that  rent,  if  it  was  now  to  be  col- 
lected, the  burthen,  or  part,  falling  on  the  farm  of  the  plain- 
tiff, would  be  but  fifly-four  cents  a  year.  As  I  do  not  con- 
sider this  rent  as  fornnng  any  obstacle  to  the  mutual  good 
title  intended  by  the  contract  of  the  parties,  it  becomes  un- 
necessary to  agitate  the  question,  whether  the  rent  iUelf  has 
not  become  extinguished  by  lapse  of  time,  owing  to  the 
presumption  arising  from  the  want  of  evidence  of  its 
having  been  demanded,  or  paid  for,  the  last  60,  if  not  100, 
years. 

I  shall,  accordingly,  decree  a  specific  performance  of  the 
agreement  of  the  parties,  mutually  to  convey.     The  only 
remaining  point  is,  whether  the  defendant  is  to  be  charged 
with  interest  on  the  10,750  dollars,  from  the  first  of  April, 
1813.     If  he  is  to  be  so  charged,  then  there  ought  to  be  an 
account  taken  of  the  rents  and  profits  of  the  respective  fiirms 
for  the  last  two  years.     But  as  each  party  has  continued  in 
the  possession  of  their  respective  original  farms,  and  as  the 
farm  of  the  plaintifl*  is  to  be  considered  as  exceeding  in  value 
[*364]        "i^the  defendant's  farm,  to  the  amount  of  10,750  dollars,  I 
think  it  would  be  just  and  equitable  to  leave  each   party  in 
the  enjoyment  of  the  rents  and  profits  which  he  has  hitherto 
r%ceived,  and  that  int3rest  on  the  sum  should  not  commence 
until  the  titles  and  possessions  are  exchanged.     The  decree 
will  then  be,  that  the  parties  mutually  convey  and  deliver    ' 
possession  by  the  first  of  April  next,  and  that  the  defendant   ^ 
pay  to  the  plaintiff,  in  two  years  from  that  day,  the  10,750  ^ 
dollars,  with  interest,  annually,  from  the  first  of  April  next,^ 
and  give  security  according  to  the  award ;  and  that,  in  the^i 
mean  time,  neither  party  commit  waste  on  the  premifcsofr^ 
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hicn  the}  are  now  in  possession ;  and  that  the  defendant       1815. 
y  to  the  plaintiff  his  costs  of  this  suit,  to  be  taxed.  ,,^^s^-^^/ 

Dkhton 

Decree  accordingly.  dkntop 


Mary  Denton  against  S.  Denton. 

"^^There  a  wife  had  filed  a  bill  for  alimony ,  &c.  a^inst  her  husband,  ana 
it  appeared  that  he  had  abandoned  her  without  any  support,  and 
threatened  to  leave  the  state,  the  Court,  on  the  petition  of  the  wife, 
granted  a  writ  of  n«  exeat  republica  against  the  husband. 

^^nding  a  bill  for  a  divorce  by  a  wife  against  her  husband,  and  before 
answer,  the  Court  will  allow  a  monthly  sum  to  the  wife  as  alimomfy 
and  also  a  sum  to  be  paid  to  her,  by  her  husband,  towards  defraying 
the  expenses  of  her  suiu 

T^KE  petition  of  the  plaintiff  stated,  that,  in  January  last,  Feb.zsd. 
^he  filed  her  bill  again^  the  defendant,  setting  forth  that  she 
yf^as  married  to  the  defendant  on  the  25th  of  October,  1795, 
in  this  state,  and  that  they  were  then,  and  still  are,  citizens 
^nd  residents  of  this  state.  That  on  the  20th  o(  April,  1814, 
the  defendant  broke  up  housekeeping,  though  for  years  be- 
fore, his  annual  expenses  for  housekeeping  were  between 
*4  and  5,000  dollars.  That  the  defendant  abandoned  the  [*365;. 
plaintiff  without  home  or  support,  and  had  since  treated 
her  with  great  cruelty  and  persecution,  and  denied  her 
all  support :  that  she  had  no  means  of  living :  that  the  de- 
fendant was  a  man  of  large  fortune,  and  threatened  to  leave 
the  United  States,  And  she  prayed  a  writ  of  n6  exeat,  and  a 
Mrrit  of  supplicavit,  to  restrain  the  defendant  from  disturbing 
her  retreat,  and  for  security,  and  for  money  to  prosecute  the 
9uit,  and  also  for  a  weekly  or  monthly  allowance.  The  bill 
for  a  divorce  was  filed,  but  no  answer  was  yet  put  in. 

The  facts  stated  in  the  petition  were  supported  by  affiia- 
'•W^*,  from  which  it  also  appeared  that  the  defendant  was  a 
x^^an  of  fortune,  and  worth  above  200,000  dollars. 

T.  Sedgwick,  for  the  petitioner,  cited  2  Bums^s  Ecc.  Law, 
^4^2.  Gibson's  Codex.  445.  I  Oughton  Ordo  Jud,  306.  309. 
^^^^mbUr,  63.  Sid.  118.    2  Atk.  210. 

Thk  Chancellor.     The  bill  filed  in  this   cause   states 
>^:matter  properly  cognizable  in  equity.     It  is   as  well   for 
Simony  as  for  other  relief     The  allowance  of  a  ne  extat. 
Vol.  I.  37  889 
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[*366] 


when  the  husbund  threatens  to  leave  the  state,  and  his  Kxft 
without  any  support,  is  essential  to  justice,  and  has  been 

f ran  ted  in  like  cases.  (£  Atk,  210.  Ainb,  76.  Dickens,  154.) 
rom  what  was  said  in  tne  case  of  Mic  v.  Mix,'\  as  well  as 
from  the  cases  now  cited,  the  rule  appears  to  be,  that  the 
wife  who  is  under  the  necessity  of  carrying  on  a  suit  against 
her  husband,  or  of  defending  one  against  him,  is  entitled, 
as  well  to  a  reasonable  allowance  to  be  paid  by  the  husband 
for  the  necessary  expenses  of  the  suit,  as  to  an  allowance 
for  alimony  pending  the  prosecution. 

I  shall,  accordingly,  allow  the  nt  exeat,  and  direct  security 
under  it  to  be  taken,  in  the  sum  of  25,000  dollars,  and  shall, 
also,  allow  at  the  rate  of  100  dollars  per  month,  for  alimony , 
and  the  further  sum  of  250  dollars,  to  be  paid  by  the  defend- 
ant to  the  plaintiff,  or  to  the  register,  or  assistant  register,  on 
her  ^'behalf,  towards  defraying  the  necessary  charges  of  the 
suit,  on  her  part. 


Brumly  og^aifwf  The  Westchester  County  Maku 

FACTURING  SoClETY, 


Individual  membeFB  of  a  eorpcratUm  may  be  called  upon  to  answer  to  ^be. 

bill  of  discovery  under  oath ;  but  in  Uiut  case,  the  individuals  mi»^*H 

he  named  as  defendants  in  the  bill. 
Where  a  bill  was  filed  against  a  coriiomtion  generalTy,  who  put  in  a:^^ 

answer  under  their  corporate  seal,  the  Court  refiised,  on  motioii,  c^n 

order  certain  officers  of  the  corporation  to  make  oath  to  the  mimm^s^ 

so  filed. 

Feb.  tTih.         MOTION,  on   the  part  of  the  plaintiff,  that  the  answer 
Jiled  by  the  defendants  be  sworn  to  by  Richard   fVard^  prov- 
ident, and  John  Bonnett,  jun.,  secretary  of  the  said  society} 
and   by   Philemon  Halstead  and   Ichabod  Prall,  directori    , 
thereof.  j 

The  motion  was  accompanied  with  an  affidavit  of  the  9(Mc^    j 
itor,  stating  that  the  bill  was  filed  on  the  14th  of  Oeiol^^^    | 
last,  and  that,  on  the  28th  of  Janvary  last,  the  answer  wm^ 
filed  under  the  seal  of  the  defendants,  and  signed  bf  iftK 
president  and  secretary,  but  not  sworn  to. 

Dyckman,  for  the  plaintiff. 

.  Colden,  contra. 
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The  Chancellor.  It  does  not  appear  that  this  is  a  bill  1815. 
^"^^Ijr  for  discovery  of  writings,  as  was  the  case  in  1  Fern. 
U7.;  and  if  it  was,  the  case  would  not  warrant  the  motion 
"*M  the  defendants  named  should  swear  to  the  very  answer 
P^^  in,  on  behalf  of  the  corporation.  The  principle  is  es- 
^»lished  by  that  and  by  other  cases,  {fVych  v.  ^Meal,  3  P.       [  *  367  ] 

^«t.  310.,  and  Dummer  v.  Corp /radon  of  Chippenham,  14 
1^^'  215.)  that  the  Court  will  call  upon  individual  mem- 
^'•ofa  corporation  to  answer  not  only  with  the  rest  under 
^'^ common  seal,  but  individually,  upon  oath;  but  in  those 
^^3  the  defendants,  whose  discovery  under  oath  was  sought, 
J^cre  named  in  the  bill  as  defendants.  The  application, 
'"©''Bfore,  in  its  present  shape,  must  be  denied,  with  costs. 

Motion  denied 


Rogers  against  Rathbun. 

Ona^iU  for  discovery,  on  a  cbnrjr*^  of  murif,  an  injunction  will  not  be 
pwwteH  to  stay  proceedings  at  law  on  the  note,  or  usurious  contract, 
'wte*  the  plaintiff*  tenders,  or  brings  inio  Court,  the  money  actually 
1^^  mid  the  lawful  intertst  thereon. 

BILL  for  an  injunction,  charging  that  the  plaintiff  apphed  Mtavkith, 
to  the  defendant,  on  the  16th  of  March,  181-2,  for  the  loan 
of 5(10  dollars,  and  agreed  to  give  him  at  the  rate  of  1 1  pet 
^t  interest,  and  to  execute  a  negotiable  note,  with  Btriah 
\  ftilmer,  as  endorser,  payable  in  six  months.  That  the 
;  J'^ment  was  carried  into  eflect ;  and,  on  giving  the  note, 
^  phintiflf  paid  to  the  defendant  intorest,  at  the  rate  of  1 1 
l*fcent.  per  annum;  that  the  defendant  has  commenced  a 
•'lit  on  the  note  in  the  Supreme  Court. 

The  bill  called  on  the  defendant  to  answer  to  the  above 
'^iarge.  and  prayed  for  an  injunction  and  suhpo'na,  and  for 
SCQeral  relief;  and  expressly  waived  all  forfeitures  to  which 
tte  defendant  might  be  liable  by  reason  of  the  premises. 

The  Chancellor.     The  hill  prays  for  a  discovery  of  the 

^•ttry  charged,  and,  consequently,  to  subject  the  defendant 

Tjo a  forfeiture  at  law  of  his  whole  debt;  and  as  the  bill       [♦368 

/*^  not  contain  an  ofler,  or  tender,  of  the  sum  actually 

*^Prowed,  with  the  lawful  interest,  after  crediting  the  eUven 

^^^  unU  already  advanced,  the  motion  cannot  be  granted. 
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1815.       I^  is  ^  settled  principle,  that  he  who  seeks  equity,  must  do 

N^^-v^^^  equity ;  and  if  the  borrower  comes  into  this  Court  for  reliei 

TRutTEEs  OF  against  his  usurious  contract,  he  must  do  what  is  right,  as 

KiKosTOH     between  the  parties,  by  bringing  into  Court  the  money  ac- 

Tappbh.      tually  advanced,  with  the  legal  interest,  and  then  the  Court 

will  lend  him  its  aid  as  against  the  usurious  excess.     To 

compel  a  discovery,  without  such  offer,  would  be  against  the 

fundamental  doctrine  of  this  Court,  which  will  not  for<:e  a 

discovery  that   is  to   lead  to  a   forfeiture.     {Bo$anquet  v: 

Dathwoody   Cases  temp.   Talbot,  38.     Fitzroy  v.  Gtcillimy  I 

Term  Rep.  \5S.   Viner,  iii.  Usury,  315.   Chaunceyy.Tahtur^ 

den,  2  Atk.  393.  Earl  of  Suffolk  v.  Green,  1  Atk.  450.) 

Injunction  denied. 


Trustees,  &c.,  of  Kingston  against  Tappen. 

A  witness  who  has  been  examined  before  a  conimisBioDer,  by  coospot 
of  parties,  on  affidavit  that  his  testimony  was  not  truly  taken  down 
by  the  commissioner,  who  had  mistaken  it  materially,  was  ordered  to 
be  re-examined  before  the  examiner,  there  being  no  suggestion  of  any 
tampering  with  the  witness. 

VAN  VECHTEN,  for  the  plaintiffs,  moved  to  have 
the  deposition  oi  Moses  Gomans,  a  witness  on  the  part  of  the 
plaintiffs,  taken  before  a  commissioner  appointed  by  con- 
sent of  the  parties  to  examine  witnesses  on  both  sides, 
amended,  upon  affidavit  of  the  witness,  stating,  that  his 
testimony,  as  taken  down  by  the  commissioner,  was  materi- 
[  *  369  ]  ally  "^mistaken,  in  certain  particulars  stated,  and  not  truly 
taken  down. 

J.  Hamilton,  contra,  read  the  affidavit  of  the  commissioner, 
that  the  testimony  of  Gomans  was  truly  and  accurately  taken 
down  af  he  gave  it,  and  distinctly  and  audibly  read  to  bim 
afterwards,  and  before  he  subscribed  it.  He  also  read  the 
affidavits  of  two  other  witnesses,  as  to  what  the  witness  had 
declared  that  he  knew  before  he  was  sworn. 

The  Chancellor.  Here  is  no  suggestion  of  any  tash 
pering  with  the  witness,  and  I  am  bound  to  presnme  tliere  ia 
a  mistake  or  misapprehension  on  one  side  or  the  other.  The 
cafes  of  GrieUi  v.  Gansell,  and  of  Darting  ▼•  iSfan^for<f| 
S9S 


CASES  IN  CHANCERY. 
• 
(2  P.    Wms.  646.     Dickens,  358.)  show,  that  re-examina-        1815. 
lions  have  been  allowed  in  such  cases ;  and,  in  the  latter  \^^^-s^^^^ 
case,  the  Court  took  the  re-examination  from  the  examiner     Bxkkdict 
into   their  own  hands.      Let  the  witness  be  re-examined       ltkch. 
before  one  of  the  examiners  of  the  Court. 

Rule  accordingly. 


*Benedict  against  Lynch.  [  *  370 1 

A  bill  for  a  specific  perfonnance  of  an  agreement  will  not  be  sustained 
wbere  tlie  remedy  is  not  mutual,  or  where  one  party  only  is  bound 
by  the  agreement 

In  the  sale  of  lands,  tiine  may  make  part  of  the  essence  of  the  contract, 
and  on  default  at  the  day,  without  any  just  excuse,  or  any  acquies- 
cen«e,  or  subsequent  waiver  by  the  other  party,  the  Court  will  not 
help  the  party  in  default. 

Wbere  A.,  in  ^Icwch^  1810,  agreed  to  purchase  a  farm  of  B.,  and  to  pay 
250  dollars  in  one  year ;  one  third  of  the  residue  of  the  purchase 
money  in  one  year  thereafter ;  and  the  other  two  thirds  in  the  two 
successive  years;  and  on  the  payments  bcin^  made,  B.  was  to  give 
a  deed ;  and  if  he  failed  in  the  payments,  or  either  of  them,  the  agree- 
ment was  to  be  void :  and  A.  entered  into  possession  under  the 
agreement,  and  made  improvements,  but  made  no  imyments ;  and  B., 
iu  October,  1813,  above  two  years  after  the  first  defuult,  supfiosing  tiie 
agreement  void  or  abandoned,  sold  the  farm  to  a  third  person  ;  a  biU 
filed  by  A.,  in  1814,  on  a  tender  of  the  whole  purchase  money,  for  a 
specific  performance  of  the  agreement,  was  dismissed  with  costs. 

JIf  a  deed,  afler  mentioning  a  specific  consideration,  adds,  **and  for  other 
consideraiions,**  ti  seems,  that  parol  evidence  is  admissible  to  show 
what  were  those  otlier  considerations. 

THIS  was  a  bill  for  the  specific  performance  of  an  agree-  av  u  Iil 
ment  for  the  sale  of  the  land.  The  plaintiff  stated,  that,  on 
the  28th  of  March,  1810,  he  contracted  with  the  defendant 
for  the  purchase  of  land,  described  in  the  agreement  signed 
by  the  defendant,  which  was  as  follows :  **  that  it  was  there- 
by agreed  between  the  parties,  that  the  defendant  sell  to  the 
plaintiff  a  piece  of  ground,  (described  therein,)  containing 
39  acres,  at  14  dollars  and  50  cents  per  acre,  and  upon  the 
foHowing  conditions  being  performed,  to  wit,  that  the  plain- 
tiff pay  to  the  defendant  250  dollars  in  one  year ;  (Marchj 
J8tl ;)  one  rtirrf  of  the  remainder  in  one  year  thereafter; 
(1812;)  one  third  in  the  next  year;  (1813;)  and  the 
balance  in  the  year  following,  (1814,)  with  interest,  annual- 
ly, on  all  the  sums ;  and  upon  his  complying  with  the  pay- 
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• 
{«:i5,       ments,  the  defendant  agreed  to  give  a  deed.     If  the  plaintiff 
^^^^  '^    ^failed  in  the  payments,  or  any  of  them,  the  agreement  to  be 
RS3IKDICT     void."     That  the  pluintifi*  made  and  delivered  to  ttje  de- 
i.ixcM        iendant  a  counterj)art  of  ihe  agreement. 
*37l  ]  That  the  plaintiiV  took  immediate  possession  of  the  land, 

cleared  eight  acres,  and  built  a  house  thereon  ;  but,  in  con- 
sequence of  unforeseen  disuppointnients,  failed  to  make  his         , 
})ayments.    "J'hat,  in  order  to  induce  ihe  defendant  not  to        ^ 
sue  him  for  the  purchase  money,  the  plaintiff,  subsequently        15. 
to  the  above  contract,  agreecl   with   the  defendant   to  clear      -^ 

five  acres  in  one  year,  and,  in  consideration  thereof,  the  de-     ^, 

fendant  promised  not  to  prosecute  the  plaintiff  during  tliat  ,^  ^ 
year. 

That  he  had  since  procured  and  tendered  (in  January,^  ^^ 
1814)  all  the  purchase  money,  to  the  amount  of  7:1^0  dollars^  .^^ 
though  the  whole  of  it  was  not  due ;  but  the  defendants  ^-jj 
refused  to  accept  the  money,  alleging,  that  the  contracr  ^^::2/ 
was  void,  and  had  brought  an  action  of  ejectment  agains'  ^ — ;( 
the  plaintiff. 

The  plaintiff  prayed  fur  ah  injunction,  which  was  grantec^F^ _f, 
Mcrch  1:2th,  1814,  on  the  plaintiff's  depositing  the  720  dolK'  J- 
lars  with  the  register. 

The  answer  of  the  defendant  admitted  the  agreement  o-^^f 
the  28th  of  March,  1810,  and  that  it  was  without  any  othe 


consideration  than  what  was  therein  stated  ;  but  denied  tti^^e 
delivery  by  the  plaintiff  of  any  counterpart  of  the 
ment.  The  defendant  admitted  the  entry  of  the  plainti; 
'>n  the  land,  end  the  erections  and  improvements  madr  l^  y 
him,  which  he  had  enjoyed  and  used,  down  to  the  time  c^f 
the  answer,  without  offering  any  compensation  to  the  d^==5- 
fendant ;  that  ho  refused  to  accept  the  money  tendered  ^  0 
him  by  the  plaintiff,  in  February  or  March^  1814,  and  *><> 
execute  any  conveyance. 

The  defendant  also  stated,  that,  in   1811    or  1812,  th»< 
plaintiff  often  declared  his  inability  to  pay,  and  disclaim^^ 
all  right  to  the  premises,  and  relied  wholly  on  the  UberaliS-J 
of  the  defendant  to  permit  him  to  occupy  the  premises  unCiJ 
:372  ]       *the  defendant  could  sell  them.     That  in  the  spring  o' 
1812,  the  defendant  required  the  plaintiff  to  quit  the  preiT'' 
ises ;  and  the  plaintiff  then  agreed  that,  if  he  might  be  »!' 
lowed  to  occupy  the  premises  for  one  year,  he  would  cle^^ 
and  fence  five  acres  of  the  land,  to  which  the  dcicndaJnt 
assented.     But  the  defendant  denied  that  it  entered  iot^ 
the  consideration  of  this  agreement  that  the  defendant  shoo  1^ 
not  sue  for  the  purchase  money ;  that  the  defendant  h^^ 
brought  an  action  of  ejectment  for  the  premises,  and  ht»^ 
recovered  judgment;  that  the  defendant  had  since  firequer*^ 
ly  referred  purchasers  to  the  plaintiff  to  show  them  cT^ 
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premises,  and  he  had  done  so.     That  on  the  1st  of  October^        Idld. 

1813,  Samuel  Hills  offered  to  purchase  the  premises,  and 
tlie  plaintiff  acquiesced  in  the  sale,  and  declared  that  he 
should  abandon  the  premises  whether  Hills  purchased  or 
not.  That  on  the  2d  of  October,  IS  13,  the  defendant  con- 
tracted with  Hilts  for  the  sale  of  the  premises  for  700 
dollars;  and  he  paid  above  500  dollars  of  the  purchase 
iBoney. 

The  facts  alleged  in  the  answer  were  proved  by  the  de- 
fendant's witnesses. 

The  plaintiff  proved  tliat  the  farm  was  worth  more  than 
20  dollars  per  acre,  and  that  the  improvements  on  it  were 
worth  about  300  dollars,  the  annual  value  of  which  was 
about  40  dollars. 

Goldf  for  the  plaintiff. 

J,  Lynch,  for  the  defendant. 

The  points  and  authorities  are  so  fully  discussed  in  the 
judgment  delivered  by  the  Court,  that  it  is  unnecessary  to 
state  the  arguments  of  the  counsel. 

The   Chancellor.     I    have   considered    this  case  with 
great  attention,  and  I  cannot  discover  any  just  principle 
''^arising  out  of  the  facts  that  will   warrant  a  decree   for  a       [  *  373  ] 
specific  performance. 

The  bill  is  founded  on  an  agreement  of  the  28th  of  March, 
1810,  signed  by  the  defefldant  only,  and  by  which  he  agreed 
to  sell  to  the  plaintiff  the  land  in  question,  ^^  upon  the  fol- 
lowing conditions  being  performed  at  the  times  stipulated, 
to  wit,  that  the  plaintid'  should  pay  the  defendant  250  dol- 
lars within  one  year ;  one  third  of  the  remainder  in  one  year 
thereaftiT ;  one  third  in  the  next  year ;  and  the  balance  in 
the  year  following,  with  interest,  annually,  upon  all  sums 
uopaid  from  the  date ;  and  upon  his  complying  with  the 
above  payments,  with  the  interest,  at  the  respective  times 
for  that  purpose  above  mentioned,  the  defendant  agreed  to 
give  a  deed  ;  but  if  he  should  fail  in  them,  or  either  of  them, 
the  agreement  to  be  void.''  Under  this  agreement,  the 
plaintitf  entered  into  possession,  and  made  improvements, 
but  he  made  no  payments;  and  in  October,  1813,  (and 
which  was  above  two  years  and  a  half  after  the  first  default,) 
the  defendant,  considering  the  agreement  as  void  or  aban- 
doned, sold  the  land   to  another  person,  and,  in  February, 

1814,  the  plaintiff  filed  his  bill  for  a  specific  performance. 

I  need  not  stay  to  examine  how  far  the  objection  of  a 
want  of  mutuality  is  applicable  to  this  contract,  since  the 
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18  \5.       decision  can  be  placed  with  more  satisfaction  upon  the  :n 
^^^^->,  '-^^^  trinsic  merits  of  the  case.     But  the  point  being  stated  by 

««»/.  HCT  the  counsel,  I  am  unwilling  to  pass  it  by,  without  observing 
l,T  H.  ^^^^  '^  ^'^^  '^^^'^  ruled  in  several  cases,  (Armiger  v.  Clarke^ 
Bunb.  111.  Bromley  v.  Jefferies^  2  Vern.  415.)  that  a 
bill  for  a  specific  performance  will  not  be  sustained,  if  the 
remedy  be  not  mutual,  or  where  one  party  only  is  bound  by 
the  agreement.  This  doctrine  received  a  very  clear  illus- 
tration, and  an  explicit  sanction,  in  a  late  decision  by  Lord 
Redesdalc,  (Lawrenson  v.  Butler,  1  Schoale  fy  Lefroy,  13.) 
Though  there  are  other  cases  in  which  an  agreement  has  not 
been  deemed  within  the  statute  of  frauds,  and  a  specific 
performance   has   been   decreed,   when    the    contract   was 

•  374  *signed  only  by  the  party  sought  to  be  charged,  (Se/on  v 

Sladcy  7  Vescy,  265.  Fowlc  v.  Freeman^  9  P'es,  351.) 
yet  the  contrary  opinion  appears,  from  the  most  recent  de 
cisiojns,  to  be  now  prevailmg.  {Champion  v.  Plummer, 
5  Etp.  N.  r,  240.  lluddleston  v.  Briscoe,  11  Vesey,  592.) 
There  was  an  express  stipulation  in  this  contract,  that  t/* 
the  plaintiff  failed  in  either  of  his  payments,  the  agreement 
was  to  he  void.  The  first  question  that  naturally  presents 
itself  is,  whether  the  time  was  not  here  made  part  of  the 
essence  of  the  contract,  and  whether  the  contract  did  not 
become  void  on  the  failure  of  the  plaintiff  to  make  the  first 
payment,  in  1811.  Lord  Thyrlow'is  said  to  have  intimated, 
in  Gregson  v.  Riddle,  (cited  in  7  Ves.  268.)  that  time 
could  not  be  made  of  the  essence  of  the  contract  even  by 
a  positive  stipulation  of  the  parlies,  but  there  was  no  decis- 
ion on  that  point ;  and  in  other  and  later  cases,  (Lloyd  v. 
Collett,  4  Bro,  469.  4  Ves.  589.  n.  Seton  v.  Slade,  7  Ves. 
265.)  it  has  been  admitted,  that  the  parties  may  make  the 
time  of  the  essence  of  the  agreement,  so  that  if  there  be  a 
default  at  the  day  without  any  just  excuse,  and  without  any 
waiver  afterwards,  the  Court  will  not  interfere  to  help  the 
party  in  default.  The  case  is  not  analogous  to  that  of  a 
mortgage,  where  the  only  object  of  the  security  is  the  pay- 
ment of  the  money,  and  not  the  transfer  of  the  estate  ;  and 
it  seems  to  be  conducive  to  the  preservation  of  good  ftith, 
and  the  rights  of  parties,  that  if  a  contract  of  sale  is  expressly 
declared  to  be  vacated  on  non-performance  by  a  given  day, 
that  the  Courts  should  not  interfere,  as  of  course,  to  annul 
such  a  provision.  The  opinion  of  Lord  Loughborough,  in 
Lloyd  V.  Collett,  contains  a  strong  and  decisive  urgtiment 
upon  this  point.  "There  is  nothing,"  he  observes,  "of 
more  importance  than  that  the  ordinary  contracts  between 
man  and  man,  which  are  so  necessary  in  their  intercourse- 
with  each  other,  should  be  certain  and  fixed,  and  that  t  ^ 
should  be  certainly  known  when  a  man  is  hound,  and  wf 
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•not.  There  is  a  difficulty  to  comprehend  how  the  essen-  1815. 
tials  of  a  contract  should  be  different  in  equity  and  at  law. 
It  is  one  thing  to  say  the  time  is  so  essential,  that,  in  no  case 
in  which  the  day  has  been  by  any  means  suffered  to  elapse, 
the  Court  would  relieve  agamst  it,  and  decree  performance. 
The  conduct  of  the  parlies,  inevitable  accident,  &c.,  might 
induce  the  Court  to  relieve.  But  it  is  a  different  thing  to 
maj  the  appointment  of  a  day  is  to  have  no  effect  at  all ; 
and  that  it  is  not  in  the  power  of  the  parties  to  contract, 
that,  if  the  agreement  is  not  executed  at  a  particular  time, 
they  shall  be  at  liberty  to  rescind  it.  In  most  of  the  cases 
there  have  been  steps  taken."  "  I  want  a  case,"  he  says, 
*'  to  prove  that  where  nothing  has  been  done  by  the  parties, 
this  Court  will  hold,  in  a  contract  of  buying  and  selling,  a 
rule  that  the  time  is  not  an  essential  part  of  the  contract. 
Here  no  step  had  been  taken,  from  the  day  of  the  sale  for 
six  months  after  the  expiration  of  the  time  at  which  the 
contract  was  to  be  completed.  If  a  given  default  will  not 
do,  what  length  of  time  will  do?  An  equity  arising  out  of 
one's  own  neglect !  It  is  a  singular  head  of  equity."  It 
ivould  be  impossible  for  me  to  add  to  the  perspicuity  and 
energy  of  this  reasoning ;  and  the  lord  chancellor,  in  that 
case,  held,  that  as  the  vendor  had  omitted  to  complete  a 
purchase  for  six  months,  being  all  that  time  in  default,  he 
was  considered  as  having  abandoned  the  contract ;  and  he 
said  there  was  no  case  where  no  step  had  been  taken  by 
the  one  party,  and  the  other  had  immediately,  when  the 
time  had  elapsed,  refused  to  perform  the  agreement,  that  ^, 
performance  had  been  decreed. 

It  may,  then,  be  laid  down  as  an  acknowledged  rule  in 
Courts  of  equity,  (and  so  the  rule  is  considered  in  the  ele- 
mentary treatises  on  this  subject,)  {^Netvland  on  Contracts^ 
242.  Sag.  L.  of  Vend.  3d  Lond.  edit.  268.)  that  where 
the  party  who  applies  for  a  specific  performance  has  omitted 
to  execute  his  part  of  the  contract  by  the  time  appointe4 
for  that  purpose,  without  being  able  to  assign  any  sufficient 
justification  *or  excuse  for  his  delay  ;  and  when  there  is  [  ♦  376  ] 
nothing  in  the  acts  or  conduct  of  the  other  party  that  amounts 
to  an  acquiescence  in  that  delay,  the  Court  will  not  compel 
a  specific  performance.  The  rule  appears  to  be  founded  in 
the  soundest  principles  of  policy  and  justice.  Its  tendency 
is  to  uphold  good  faith  and  punctuality  in  dealing.  The 
notion  that  seems  too  much  to  prevail,  (and  of  which  the 
iacts  in  the  present  case  furnish  an  example,)  that  a  party 
jnay  be  utterly  regardless  of  his  stipulated  payments,  and  that 
«  6ourt  of  chancery  will,  almost  at  any  time,  relieve  him 
from  the  penalty  of  his  gross  negligence,  is  very  injurious  to 
^ood  morals,  to  a  lively  sense  of  obligation,  to  the  sanctity 
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of  contract)!,  and  to  the  character  of  tliis  Court.  It  would  be 
against  all  my  impressions  of  the  principles  of  equity,  to 
help  those  who  sh<iw  no  equitable  title  to  relief. 

It  may  lie  useful,  however,  before  we  come  to  applj  the 
rules  of  the  Court  to  the  facts  in  this  case,  to  look  more  par- 
ticularly into  the  cases  on  the  subject  of  relieving  parties 
from  delays  in  [.erformance  of  contracts  for  the  sale  of  land. 

It  wan  formerly  supposed  that  the  time  fixed  on  for  the 
completion  of  the  contract  was  quite  immatetial;  and  there 
are  some  cases  which  have  given  countenance  to  this  idea. 

The  case  of  Vcnion  v.   Stephens,  (2  P.  JVftis.  66.)  wu 
a  bill  brought  by  a  vendee  for  a  specific  performance  after 
repeated  defaults ;  but  in  that  case  diflcrent  payments  had 
beien  made  and  accepted,  and  further  time  had  been  given 
after  each  default,  by  agreement  in  writing;  and  the  final 
default,  after  the  last  agreement,  arose  from   tlie  death  of 
the  original  vendor,  and  a  neglect  for  some  time  to  take  out 
letters  of  administration,  so  that  the  last  default  was  reason- 
ably acc()Unted  for;  and  the  case,  therefore,  |  roves  nothing        ^ 
in  favor  of  a  party  in  default,  without  excuse,  and  without  a       .^m. 
waiver  from   the  o(>posite  party.     The  case  of  Gibson  v,        ,«. 
Patterson,  (1    Atk.    12.)    in  which  Lord    Hanhcicke  was     <^3 
supposed  to  have  held,  that  non -performance  at  the  time  was     ^5b 
^  377  ]       ^ery  immaterial,  is  proved  to  be  most  inaccurately  rt  ported,   .^   , 
and  that  Lord  Ilardwicke  made  no  such  decision  in  that  ^^P^t 
case,  and  the  facts  admitted  of  no  such  deduction.     (4  Ves,  ....  -s. 
689,  690.  n.     4  Bro.  491.     13  Ves.  228,  9.)     And,  indeed,^  i, 
in  another  case,  (1   Po.  450.)  Lord  Ilardwitke  lays  down^^crai 
the  true  rule  on  this  subject,  when  he  says,  that  it  is  thcgz^ 
business  of  this  Court  to  relieve  against  hi|.'se  of  time  in  the-^^^e 

performance  of  an  agreement,  and  especially  where  the  non - 

performance  has  not  arisen  by  default  of  the  party  seeking^^^ 
to  have  a  specific  performance.  So  it  was  also  held,  in  tht^— ** 
case  of  Hayes  v.  Car y II,  as  early  as   1702,  (5  Ftiier,  538-*    *• 

pi.  18.)  that  where  one  person  has  trifled,  or  hhown  a  back 

wardncss  in  performing  his  part  of  the  agreement,  equitji 
will  not  deeree  a  specific  performance  in  his  favor,  espcMsiall} 
if  circunutanccs  are  altered. 

I  do  not  perceive,  therefore,  that,  in  the  more  ancient  cases^  ^» 
there  is  real  ground  for  the  opinion  that  the  time  8tipulate(^=^ 
for  the  performance  of  a  contract  is  of  no  moment  in  thifl^  -* 
Court;  and  I  am  at  a  loss  to  conceive  how  sich  an  extraTa— — ^ 
gant  proposition  should  ever  have  gained  currency.  It  i^  ■ 
certainly,  and  very  justly,  exploded  in  the  modern  decisions^^^ 

In  PIncke   v.  Curtis,  (4  Tiro.  329.)  the  suit  was  by  th^^^ 
vendor  for  a  specific  performance,  and  the  plaintiff  had  failc 
for  near  v  month  after  the  specified  day,  lo  complete  I 
title ;  bur  .1  appeared  that  the  delay  arose  because  the  titl 
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depended  upou  the  event  of  a  chancery  suit,  and  tlio  vendee        1815. 
was  apprized  oi'thiscause  of  the  delay,  and  acquiesced  in  it,  and  n^^.^-^,^-^^ 
was  willing  to  go  on  with  the  purchase,  aiid  a  performance     Bevkoict 
was  consequently  decreed.     The  case  is  not  well  reported  ;       lthcji 
(see  the  note  to  Saglen*s  Law  of  Vtndors,  p.  278.)   but 
these  were  the  true  grounds  of  the  decree,  and  the  chancellor 
faid,  that  if  the  vendee  had  called  for  the  deposit  at  the  end 
of  the  time  limited  for  completing  the  purchase,  and  had  in- 
sisted not  to  go  on  with  the  purchase,  the  Court  would  not 
have  compelled   him.     The  *case  of  Fordyce  v.  Fordy  (4       [  *  378  ] 
Bro.  494.)  is  to  the  same  eflfect.     There  was  a  delay  short 
of  two  months  beyond  the  stipulated  time ;  but  when  the 
abstract  of  the  title  was  delivered  to  the  vendee,  he  made 
no  objection,  but  acquiesced  ;  and  if  he  had  not,  said  Lord 
Alufiniey,  I  should  not  have  decreed   a  performance ;  and 
the  rule  now  is,  that  if  either  party  has  been  guilty  of  gross 
negligence,  the  Court  will  not  lend  its  aid  to  complete  the 
contract;  and  he  hoped,  he  said,  that  it  would  not  be  un- 
derstood, from  that  decision,  that  a  man  is  to  enter  into  a 
contract,  and  then  to  think  that  he  has  his  own  time  to  per- 
form it. 

These  were  cases  of  delay  on  the  part  of  the  vendor  ;  but 
the  rule  applies  equally  to  both  parties,  and  the  purchaser 
who  neglects  his  part  of  the  engagement,  will  be  left  to  his 
remedy  At  law,  (if  he  has  any,)  though  he  may  have  paid 
part  of  the  purchase  money.  He  cannot  be  suffered  to  lie 
by  and  speculate  on  the  rise  of  the  estate.  The  cases  of 
Sp^irrier  v.  HamocJCy  and  of  Harrington  v.  fVheeler,  (4  Ves. 
667.  636.)  wer^  on  bills  filed  by  the  purchaser  for  a  specific 
performance  ;  and,  in  the  latter  case,  he  had  paid  part  of 
the  purchase  money ;  but  the  bill,  in  each  case,  was  dismissed, 
on  account  of  his  laches,  and  trifling  and  unreasonable  delay. 

The  observation  of  the  master  of  the  rolls,  in  Milward  v. 
.  Thanety  (5  Ves.  720.  n.)  is  very  emphatical  on  the  subject 
before  us.  He  observed,  that  Lord  Kenyon  was  the  first 
who  set  himself  against  the  idea  that  had  prevailed,  that 
when  an  agreement  was  entered  into,  either  party  might 
come  at  any  time ;  and  that  it  was  then  perfectly  known 
that  a  party  cannot  call  upon  a  Court  of  equity  for  a  specif- 
ic performance,  unless  he  had  shown  himself  ready,  desirous, 
prompt,  and  eager.  Guest  v.  Hornfray  (5  Ves.  818.)  is 
another  strong  case  on  the  point.  Specific  performance 
was  there  refused  on  account  of  the  laches  of  the  plaintiflT, 
who  was  the  vendor.  Here  the  purchaser  had  been  put  into 
possession  when  the  contract  was  made,  but  ^the  question  [  *  37!)  ] 
was,  as  the  Court  said,  whether  the  plaintifi*  had  done  enough 
to  ^bow  he  took  all  the  pains  he  could  to  be  ready  to  carry 
*  the  agreement  into  eflect ;  and  as  it  did  not  appear  that  he 

399 


379  CASES  IN  CHANCERY. 

1815.  ^^^  ^^"^  ^'l  he  ought  to  have  done,  and  though  the  delaj 
v.^^^s^'^i^^  was  but  three  months,  and  the  plaintiff  had  met  with  an  un- 
BivKoicT  willing  purchaser,  who  meant  to  get  rid  of  the  contract  if  he 
Ltk'ch.  could,  the  bill  was  dismissed.  If,  on  the  other  hand,  the 
circumstances  of  the  case,  and  the  conduct  of  the  opposite 
party,  will  ailbrd  ground  for  a  just  inference  that  he  has  ac^ 
quiesced  in  the  delay,  and  waived  the  default,  the  non-per- 
formance at  the  stipulated  time  will  be  overlooked,  and  will 
be  deemed  to  have  been  waived  by  the  other  party.  The 
cases  of  Seton  v.  Slade,  (7.  Ves.  265.)  of  Smith  v.  Bumamy  (2 
An$t.  527.)  and  of  Paine  v.  Metier,  (6  Ves.  349.)  as  well  as 
many  others  which  might  be  cited,  turn  upon  this  distinc- 
tion. From  the  review  which  I  have  taken  of  the  cases,  the 
general  principle  appears  to  be  perfectly  established,  that 
time  is  a  circumstance  of  decisive  importance,  in  these  con- 
tracts, but  it  may  be  waived  by  the  conduct  of  the  party ; 
that  it  is  incumbent  to  the  plaintiff,  calling  for  a  specific 
performance,  to  show  that  he  has  used  due  diligence,  or,  if 
not,  that  his  negligence  arose  from  some  just  cause,  or  has 
been  acquiesced  in  ;  that  it  is  not  necessary  for  the  party  re- 
sisting the  performance  to  show  any  particular  injury  or 
inconvenience  ;  it  is  sufficient  if  he  has  not  acquiesced  in  the 
negligence  of  the  plaintiff,  but  considered  it  as  releasing 
him. 

These  principles  appear  to  me  to  be  founded  in  natural 
justice,  and  to  be  equally  conducive  to  public  convenience, 
and  to  the  maintenance  of  public  morals. 

I  shall  cite  only  one  more  case,  that  o(  Alley  v.  Deschamjpn, 
(13  Ves,  224.)  which  was  a  late  decision  by  Lord  Ersktney 
and  which,  in  all  the  circumstances  of  the  case,  is  very  anal- 
ogous to  the  one  now  before  me.  It  was  a  bill  in  behalf  of 
[♦380  ]  a  purchaser  for  a  specific  performance;  he  ♦was  to  pay  by 
instalments,  and  was  put  into  possession  upon  the  execu- 
tion of  the  agreement.  He  afterwards  became  embarrassed, 
and  unable  to  comply  with  the  terms,  though  he  had  paid 
100/.  in  part  satisfaction  of  the  contract.  The  bill  was  filed 
before  the  last  instalment  was  due.  The  defendant,  in  his 
answer,  said,  that  the  contract  was  considered  by  him  as  re- 
linquished, and  that  the  plaintiff  was  suffered  to  continoe 
in  possession  as  tenant.  The  lord  chancellor  said,  he 
should  take  it  that  the  agreement  was  not  abandoned,  and 
that  the  plaintiff  did  not,  by  his  own  act,  consent  to  rescind 
it ;  but,  he  said,  that  under  the  circumstances  of  the  case 
there  was  not  a  color  for  decreeing  a  specific  performance 
and  that  his  judgment  proceeded  upon  a  plain  principle 
that  a  bill  for  specific  performance  would  not  be  endured 
under  such  circumstances ;  that  it  would  be  dangerous  to 
permit  parties  to  lie  by,  with  a  view  to  see  whether  the  con- ' 
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Iract  would  prove  a  gaining  or  losing  bargain,  and,  accora-        1815. 
ing  to  the  event,  either  to  abandon  it,  or,  considering  the  s.^^^sy"^^ 
lapse  of  time  as  nothing,  to  claim  a  specific  performance ;     Berkdict 
that*  here  nothing  had  been  done  except  the  one  small  pay-      ltwch. 
ment  towards    performance    when  the    purchaser   became 
bankrupt,  nor  afterwards,  until  the  premises,  by  a  subsequent 
event,  proved  to  be  much  more  valuable  than  they  were  at 
the  time  the  contract  took  place.     The  bill  was  dismissed 
with  costs. 

It  is  impossible  not  to  be  struck  with  the  close  analogy 
between  that  and  the  case  now  under  consideration.  Here 
the  purchaser  has  paid  nothing,  but  suffered  defaults  to  ac- 
cumulate, year  after  year,  as  if  he  had  forgotten  that  he  was 
under  any  obligation  to  pay ;  and  if  the  land  had  not  risen 
in  value  within  the  last  two  or  three  years,  so  as  to  render 
the  purchases  an  object  of  speculation,  there  is  no  reason 
to  believe  that  the  plaintiff  would  ever  have  attempted  to 
raise  the  money  out  of  the  benevolence  of  his  friends.  I 
think  that,  within  the  reason  and  spirit  of  all  the  cases,  here 
♦was  a  gross  negligence  on  the  part  of  the  plaintiff,  that  takes  [  *  381  ] 
away  his  claim  to  assistance. 

The  circumstances  attending  the  new  agreement  between 
the  parties,  of  the  14th  of  Marchy  1812,  prove,  conclusively, 
that  the  original  contract  was  expressly  abandoned.  This 
agreement,  by  which  the  plaintiff  contracted  with  the  de- 
fendant to  clear  off  and  fence  five  acres  within  one  year, 
does  not,  of  itself,  import  that  the  orignal  agreement  was,  or 
was  not,  abandoned ;  and  parol  evidence  is  admissible  to 
explain  that  fact,  which  is  collateral  to  the  operation  of  the 
instrument.  Such  evidence  would  not  vary  or  qualify  the 
effect  of  it ;  it  would  only  go  to  repel  any  presumption,  or 
rebut  any  equity,  which  might  be  attempted  to  be  induced 
from  the  instrument  itself.  But  there  is  another  ground  on 
which  the  parol  evidence,  to  which  I  allude,  is  competent. 
This  agreement  is  stated  to  have  been  given  in  consideration 
of  one  dollar,  and  for  various  other  considerations;  and  it 
was  admitted  by  Lord  HarduncJcey  in  the  case  of  Peacock  v. 
Monkj  (1  Ves.  127.)  that  if  a  deed,  afler  mentioning  any 
particular  consideration,  adds,  and  for  other  considerations ^ 
you  may  enter  into  proof  of  these  other  considerations  ;  and 
the  same  doctrine  was  alluded  to  in  the  case  of  Maigley  v. 
Hauer,  (7  Johns.  Rep.  341.)  There  is  no  repugnancy,  in 
such  a  case,  between  the  proof  and  the  deed.  It  is  then 
proved  in  this  case,  by  two  witnesses,  (James  Lynch  and 
Mansel  Falcot,)  that  when  the  agreement  was  made,  the 
defendant,  by  his  agent,  stated  to  the  plaintiff,  that  as  he 
had  failed  in  his  contract,  the  plaintiff  must  sell  the  land  to 
some  other  person ;  that  the  plaintiff  admitted  he  could  not 
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1815.  P^y  ^^^  ^^^  land,  and  that  if  the  defendant  would  permit  him 
v^^-*^^^-^^  to  remain  on  the  land  for  one  year,  h6  would  then  abandon 
SAirroRD  the  same,  and  give  up  the  possession  ;  and,  as  a  considera^ 
BisJeli..  ^^^^  ^^^  continuing  on  the  land  for  the  year,  he  would 'cleai 
and  fence  five  acres;  and  that  the  writing  was  given  foi 
that  purpose.  In  addition  to  this  testimony,  we  huvc'tha 
[•382]  of  Jonah  Hills,  who  states,  that  in  * Si-jfUmber,  1813,  h< 
went  with  Samuel  Hills  to  the  plaintiff,  and  the  plaintifl 
then  told  him  that  he  could  not  pay  for  the  land,  nor  com 
plete  his  purchase,  and  that  he  expected  to  leave  the  lane 
ih  the  course  of  the  then  next  winter,  and  that  he  was  willing 
to  give  up  the  possession,  and  even  offered  to  sell  his  clain 
under  the  contract  (or  10  dollars,  though  without  warrant 
ing  a  deed.  This  was  the  person  who,  a  few  days  af^er 
purchased  the  land  of  the  defendant,  and  paid  most  of  th< 
consideration  money.  No  doubt  this  purchase  was  greath 
induced  by  that  conversation ;  and  the  plaintiff,  after  suet 
continued  and  gross  neglect  in  not  complying  with  his  ori- 
ginal contract,  and  afler  such  express  abandonment  of  the 
purchase,  and  ader  such  admissions  to  a  subsequent  pur- 
chaser, comes  into  this  Court,  without  any  color  of  equity 
to  ask  for  a  specific  performance.  I  shall,  accordingly,  dis- 
solve the  injunction,  and  dismiss  the  bill,  with  costs. 

Decree  accordingly. 


'383]  *Sanford  agar\s^  Bissell  and  others. 

If  exceptions  are  token  to  an  answer,  and  the  defendant  submits  to  dii 
exceptions  by  putting  in  a  Airther  answer,  the  plaintiff,  it  be  tbinki 
the  second  answer  not  snfficient,  should,  wit  bin  a  reusonnl)le  time 
say,  three  weeks,  obtain  an  order  to  refer  tbe  answer  to  the  mnj^ter  fb* 
insufiicienry.  And  tbe  plnintiff  ought,  eiiber  in  tbe  order  of  rt^ferenre 
or  by  notice  to  the  defemlant,  to  specify  to  wliicb  of  tbe  excppiioo 
the  second  answer  is  still  inipertecL 

Where  exceptions  to  an  answer  were  taken  in  M>vember,  and  the  deferidl 
ant  put  in  a  second  answer  in  December,  and  tbe  plaintiff^  in  Msrr. 
following)  obtained  a  rule  of  ref'*rence  to  tbe  master,  wit  bout  on^ 
notice  to  tbe  defendant,  tbe  plaintiff  was  deemed  to  have  acqutcace* 
in  tbe  second  answer,  and  tbe  order  of  reference  was  set  aside: 

And  though  tbe  second  answer  was  not  accoinnanied  witb  an  ofler  f 
pay  the  costs  of  the  exceptions,  which  the  nefendant,  in  such  cmm 
m  regularly  bound  to  {my ;  yet,  as  the  plaintiff  iiade  no  oltjection  o« 
that  ground,  nor  called  on  tbe  defendant  for  the  costs,  he  was  pns 
dud^  from  making  that  objection  afterwards. 
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1815. 

FAN  VECHTEN,  for  the  defendants,  moved  to   set  v.,-..-v--w^ 
aside  the  order  of  reference  entered  in  this  cause,  on  an      Sanforh 
affidavit,  stating,  that  on  the  22d  of  October  last,  he  filed  an      bissell. 
answer  in  the  cause ;    that  exceptions  to  the  answer  were      AprU  Ui. 
filed  on  the  12th  of  November;  that  an  answer  to  the  excejH 
tionsy  or  further  answer,  was  filed  on  the  8th  of  December^ 
and  notice  thereof  given;  that  an  order  was  entered  on  the 
17th  of  March  hist,  referring  the  6t7/,  answers  and  exceptions y 
to  a  master;  that  no  notice  had   been  given  of  any  step 
taken  by  the  plaintiff  since  filing  the  exceptions,  until  a 
summons  was  given  by  the  master,  under  the  above  order 
of  reference. 

He  objected  to  the  reference,  firsts  as  being  out  of  time ; 
and,  secondly,  as  being  too  general,  and  not  stating  whicli 
of  the  exceptions  were  insufficiently  answered.  He  cited 
Parker^s  Analysis  of  Ch.  Practice^  16.  1  Tumer^s  Prac. 
•Int.  22.  1  Harr.  Prac.  311.,  and  the  12th  and  57th  rules  [  ♦  384  ] 
of  June,  1806. 

J.  Hamilton,  contra. 

The  Chancellor.  This  is  a  case  in  which  the  defendants 
lobmitted  to  answer  the  exceptions  by  putting  in  a  further 
answer ;  and  if  the  plaintiff  had  conceived  the  second  an- 
swer insufficient,  he  should,  within  a  reasonable  time,  have 
obtained  an  order  to  refer  it  to  a  master  for  insufficiency. 
The  case  was  not  within  the  letter,  but  it  was  within  the 
spirit,  of  the  12th  rule  of  June,  1806;  and  three  weeks 
would  have  been  a  reasonable  time.  A  delay  of  three  months, 
before  a  reference  is  applied  for,  or  any  objection  made,  is 
certainly  out  of  time ;  and  the  party  ought  to  be  concluded^ 
or  to  be  deemed  to  have  acquiesced  in  the  further  answer. 

There  is,  also,  weight  in  the  objection,  that  the  plaintiff 
has  not  specified,  either  in  the  order  of  reference,  or  by 
notice,  to  which  of  the  exceptions  the  second  answer  is  still 
imperfect.  By  referring  both  answers,  and  the  exceptions 
generally,  the  other  party  must  be  utterly  at  a  loss  in  what 
respect  he  has  failed  in  his  submission.  The  practice  is  not 
to  take  exceptions  to  the  second  answer ;  but  to  state,  gen- 
erally, which  of  the  exceptions  is  not  duly  answered,  is 
giving  to  the  defendant  reasonable  information,  without  any 
notation  of  this  rule  of  practice. 

The  second  answer  does  not  appear  to  have  been  ac 
companies  witri  an  offer  to  pay  the  costs  of  the  exceptions ; 
and  if  a  defr  ndant  submits  to  answer  the  exceptions,  he 
must  pay  costs.  But  no  objection  was  made  to  the  answei 
on  this  ground.  The  plaintiff  consented  to  receive  it  by 
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1815.       including  it  in  the  order  of  reference,  and,  if  he  meant  to  relj 
•.^^-s^-^^^  on  the  want  of  his  costs,  he  should  have  called  on  the  othci 
MooRc       party  for  them. 
Cable.  MotioQ  granted. 


I  *  385  J  *MooRE  against  Cable. 

Possession  by  the  mort^gee,  for  a  period  short  of  twenty  years,  will  Dot 
bar  the  equity  of  re<leinption ;  the  possessioD  must  be  an  actual,  quiet, 
and  uninterrupted  poseession,  for  twenty  years,  or  a  period  sufficieDt 
to  toll  the  right  of  entry  at  law. 

A  iLiortgagee  or  awiguee,  in  possession,  is  not  to  be  allowed  for  his  wi 

provements  in  clearmg  wild  land,  but  only  for  necessary  reparatioiiav^ 
6lc.  ;  and  mu8t  account  for  the  rents  and  profits  received  by  *»'"*^ 
except  such  as  have  arisen  exclusively  from  his  own  improvementi. 

April  Aih.  BILL  for  the  redemption  of  a  mortgage.     On  the  S6tfa^^ 

of  February,    17S9,    William  Brown ,  being  seised  of  the > 

premises,  lot  No.  54.  in  Smith  Sf  Graves's  patent,  conveyed^H 
the  same  to  Joseph  Roe^  who,  for  securing  the  purchaM.—— ^ 
money,  reconveyed  them  to  Broum^  by  mortgage,  dated  the    - 
27th  of  February,  1789,  and  conditioned  for  the  paymen^M 
of  40/.  with  interest,  on  the  1st  of  May,  1790.     On  the  28th-3B 
of  October,  1794,  the  mortgage  was  assigned  to  the  defend  — 
ant,  for  the  consideration  of  30/.,  by  the  brother  o(  Brown    9 
as  his  attorney.     The  heirs  of  Roe,  on  the  1st  of  Augusr  ^ 
1807,  sold  and  conveyed  the  premises  to  the  plaintiff,  witt^ 
covenants  and  warranty. 

It  appeared  that  the  defendant  entered  into  actual  po9  — 
session  of  the  premises,  by  his  tenants,  in  1800,  but  had  ^ 
previous   to  that   time,  exercised   acts  of  ownership.     H^e^ 
continued  in  possession  until  1808,  when  he,  in  conjunction  ■ 
with  one  Corlin,  took  a  lease  from  the  heirs  of  Roe.     Cor — 
bin,  being  in  as  tenant  of  the  defendant,  consented  to  let  i  n 
the  plslintiff  with  him ;  and  the  defendant  brought  an  actiovi 
of  ejectment,  and  recovered  judgment  in  1813,  and  hcm^ 
since  continued  in  possession,  and  made  improvements,  by 
clearing  part  of  the  land,  and  has  received  the  rents  and 
profits.     The  plaintiff  did  not  know,  until  the  trial  of  tbe 
[*386]       *ejectment,  in  1613,  that  the  defendant  held  under  a  mort« 
gage,  and  had,  in  1807,  offered  to  purchase  his  interest. 

iS.  A,  Foot,  for  the  plaintiff.     He  cited  5  Boc  Jibr.  lil 
Mortgage,  (E)  2  Cruise's  Dig.  140.  s.  18.    2  Salk.  4511 
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Henry,  for  the  defendant,  contended,  that  the  possession  1315. 

vvas  to  be  presumed  to  be  in  the  mortgagee,  after  the  default  v.^^n/^^,. 

in  May,  1790.     (9  Johns.  Rep.  604—014.)      The  remedy  Moork 

in  law,  after  such  a  length  of  possession  by  the  mortgagee,  cablk. 
would  be  gone,  and  so  the  equity  of  redemption  was  lost. 
(1  Powell  on  Morig.  386.     3  P.  Wm.  281.) 

The  Chancellor.     Two  questions  are  presented  by  this 
case. 

1.  Is  the  plaintiff  entitled  to  redeem  ? 

2.  Is  the  defendant  entitled  to  an  allowance  for  the  im- 
provements he  made  while  in  possession,  by  clearing  a  part? 

1.  It  appears    that    Cable,   the   assignee   of   the    mort- 
gagee, took  actual  possession  of  the  premises  in  the  year 
1800,  though  he  had  exercised  acts  of  ownership  previous  to 
that  time.     It  does  not  appear  in  what  those  acts  of  own- 
ership consisted,  nor  how  long,  previous  to  the  time  of  the 
actual  entry,  those  acts  had  taken  place.  It  was  in  the  power 
of  the  defendant,  as  the  fact  was  within  his  own  knowledge, 
to  have  afforded  clear  and  decisive  testimony  on  this  point, 
^nd  as  he  has  omitted  to  do  it,  he  is  not  entitled  to  the  ben-  • 
efit  of  any  presumed  possession  prior  to  the  year  1800.     His 
actual  possession,  in  any  view  of  the  case,  fails  far  short  of 
the  length  of  time  which  has  been  adopted  by  the  Courts  of 
equity  as  sufficient  to  bar  the  right  of  redemption.     They 
have  taken  the  period  of  twenty  years  of  quiet  and  uninter- 
rupted possession  by  the  mortgagee,  as  being  the  period  that, 
by  the  statute  of  limitations,  tolls  the  entry  at  law;  and  I 
believe  there  is  no  case  to  be  found  in  which  a  less  period 
has  been  held  a  bar  to  the  equity  of  redemption.     A  length 
of  *time,  said  the  lord  chancellor,  in  Cook  v.  Arnham,  (3  P.       [  ♦  387  ] 
fVms.  233.)  which  will  not  bar  an  ejectment,  cannot  oar  a 
bill  in  equity.     And  in  another  case,  (Anon.  3  Atlc.  313.) 
lA>rd  Hardwicke  held  the  period  of  fifteen  years  (which  is 
precisely  the  time  here)  no  bar  to  the  redemption,  and  that 
the  assignee  of  the  equity  (as  is  also  the  case  here)  had  the 
same  right  to  redeem  as  the  mortgagor  himself.     Nor  will  a 
mere  constructive   possession,  for   20  years,  be   sufficient. 
*I*he  Courts  require  an  actual  possession  by  the  mortgagee 
during  the  period  that  is  to  form  the  equitable  bar ;  for,  as 
they  adapt  the  rule  by  analogy  to  the  statute  of  limitations, 
tt  requires  the  same  actual  and  continued  possession  to  form 
^  bar  in  equity  that  is  requisite  to  form  a  bar  at  law.     The 
idea  suggested  by  the  counsel  for  the  defendant,  that  as  the 
mortgaja;ed  premises  were,  probably,  wild,  uncleared  lands, 
{>o88es8ion  is  to  be  deemed  to  have  followed  the  right,  and 
^o  have  been  in  the  mortgagee  afler  default  of  payment,  is 
viot  applicable  to  this  case.     That  fiction  was  adopted  by  the 
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1815.       Courts  to  preserve  the  lands  of  the  true  owner,  while  in  thej; 

^^^^.^-^^y  uncultivated    state,  from   intrusion   and   trespass;    and   it 

Moore       would   be  a  perversion  of  the  rule,  to  make  it  operate  by 

Cable.       ^^X  ^^  extinguishment  of  a  right.     Nothing  short  of  actual 

possession  for  twenty  years  will,  at  law,  toll  the  entry  of  the 

true  owner ;  and   the  equity  of  redemption,  which,  in  this 

Court,  is  the  same  as  the  fee  at  law,  ought  to  be  equally 

protected. 

The  plaintiff,  therefore,  as  assignee  of  the  equity  of  re- 
demption, is  entitled  to  redeem. 

2.  The  next  question  is,  whether  the  dt^endant,  standing 
Ml  the  place  of  the  mortgagee,  can  be  allowed  for  what  the 
cu»e  states  as  improvements  in  clearing  pail  of  the  land. 
Such  an  allowance  appears  to  me  to  be  unptc^edented  in 
the  books,  and  it  cannot  be  admitted  consistently  with  es- 
tablished principles.     The  defendant  was,  in  this  case,  a 
volunteer.     Instead  of  calling  upon  the  debtor,  or  foreclos- 
ing the  mortgage,  he  elected  to  enter  upon   uncultivated 
I  *  388  1       ♦lands,  and  to  exercise  acts  of  ownership  by  clearing  a  part 
To  make  the  allowance  would  be  compelling  the  owner  to 
have  his  lands  cleared,  and  to  pay  for  clearing  them,  whether 
he  consented  to  it  or  not.     The  precedent  would  be  liabio 
to  abuse,  and  would  be  increasing  difficulties  in  the  way  oi 
the  right  of  redemption.     Many  a  debtor  may  be  able  to 
redeem  by  refunding  the  debt  and  interest,  but  might  not  be 
able  to  redeem  under  the  charge  of  paying  for  the  beneficial 
improvements   which    the   mortgagee   had   been    aUe    and 
willing  to  make.     The  English  Courts  have  always  looked 
with  jealousy  at  the  demands  of  the  mortgagee,  beyond  the  s=^ 
payment  of  his  debt.     In  French  v.  Baron,  (2  Atk.   190.)      ^ 
the  chancellor  would  not  allow  the  mortgagee  any  thing 
more  than  his  principal  and  interest,  though  there  was  a  pri- 
vate agreement  between  the  mortgagor  and  mortgagee,  foi 
an  allowance  for  the  mortgagee's  trouble  in  receiving  thc= — ^ 
rents  and  profits  of  the  estate.  The  same  thing  was  repeat 
:n  the  case  of  Godfrey  v.  Watson,  (3  Atk.  517.)  and  Lon 
Hardwicke  there  said,  that  a  mortgagee  in  possession  wae 
not  obliged  to  lay  out  money  any  further  than  to  keep  i 
estate   in  necessary   repair;  but  if  the  mortgagee  had 
pended  money  in  supporting  the  title  of  the  mortgagor  < 

It  had  been  impeached,  he  would  allow  it.     The  same  doc 

trine  was  maintained  in  the  case  of  Boneihon  v.  Hockmort  ? 
(I  Vem,  316.)  in  which  it  was  declared,  that  no  allowano^^ 
was  to  be  made  to  a  mortgagee  or  trustee  for  their  care  incrr^ 
pains  in  managing  the  estate. 

I  shall,  accordingly,  direct  a  master  to  compote  the  \ 
cipal  and  interest  due  on  the  mortgage,  down  to  tlie  fiitt  < 
January  laU,  and  that,  in  taking  the  account,  lie  i  ' 
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defendant  with  the  net  amount  of  the  rents  and  profits  re-  1815. 

ceived,  except  such  as  shall  appear  to  have  exclusively  arisen  Si^"N/'*>^ 

from  his  own  expenditures  in  improvements ;  and  that  be  Williamsov 

allow  for  the  expense  of  necessary  reparations,  if  any,  but  PABwutir. 
not  for  improvements   in  clearing  part  of  the  land;   and 

*lhat  he  report  with  all   convenient  speed:   all   the  other  [*389 
(fuestions  are  in  the  mean  time  reserved. 

Decree  accordingly. 


Williamson  against  Jane  Parisien,  alias  dicta^  &g. 

To  entitle  a  party  to  sustain  a  bill  for  a  divorce^  under  the  statute,  (seas. 
30.  ch.  102.  2  a:  R,  L.  197.)  lie  must  be  an  actual  ana  bona  Adt 
inhabitant  of  the  state  at  the  time  of  the  adultery  committed,  and  at 
the  time  of  exhibiting  the  bill. 

Where  the  plaiiitifl^  a  native  ofScotlanfl,  miirrietl  his  wife  in  A*0t9-FoHb, 
in  1780,  and  left  her  in  1784,  and  went  to  the  fftsi  Indiat^  and  con- 
tinually resided  abroad,  excepting  only  a  short  visit  to  JSTtM-  Fori,  in 
1702,  until  the  time  of  filuig  Iii8  bill  for  a  divorce,  in  1813,  a  period 
of  28  years ;  it  was  hold  that  he  was  not  an  inhabitant  of  the  state, 
within  the  words  or  intent  of  the  atrt. 

Though  an  absence  of  five  years,  of  one  of  the  married  parties,  may 
exempt  the  other,  who  marries  again,  from  the  venal  consenunuces  of 
higamVj  under  ilie  provisions  of  the  act,  [1  M  R.  L.  113.)  yet  Abe 
secona  marriage  is  null  and  void  ;  for  nothnig  but  the  death  .of  one 
of  the  iNirties,  or  the  judicial  decree  of  a  com|»etent  Court,  cau  dis- 
solve  the  marriage  tie. 

THIS  was  a  bill  for  a  divorce,  a  vinculo  matrimomiiy  Apnid^. 
filed  by  the  husband  against  his  wife,  January  15,  1813, 
on  the  ground  of  adultery.  The  plaintitT  stated,  that  in  the 
year  1780,  then  being  a  resident  in  New-York,  he  married 
the  defendant,  then  Jane  Lowndes,  an  inhabitant  of  ATetr- 
Yorky  with  whom  he  cohabited  until  the  year  1784;  and 
(hiring  their  cohabitation  had  three  children  by  her,  two  of 
whom  are  still  living.  That  the  plaintiff,  being  a  mariner, 
in  Juncy  1784,  sailed  from  New- York  for  Jamaica,  in  the 
fVest  Iniiesy  and,  from  various  causes  and  accidents,  did 
not  return  to  New-York  until  1792. 

The  bill  charged  that  the  defendant*  in  1791 ,  cammitted 
adultery  with   Philip  Parisien,  in  New-York,  with   whom 
•ahe  pretended  to  have  intermarried  about  that  time,  and       [♦390| 
•liU  lived  in  adultery  with  him;  and  during  such  illicit  in- 
iQCCOurse  with  the  said  Parisien^  has  had  six  children  by 
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1815.  The  answer  of  the  defendant,  filed  May  13th,  1813,  stated, 

v^^'-v.-^w^  that  the  defendant  was  married  in  the  city  of  Neu^Yorkf 
WiLLiAMscf  in  1780 ;  tliat  the  plaintiff  cohabited  with  her  about  three 
Pariisiev  years,  during  which  time  she  had  two  children  by  him,  when 
he  left  her  with  child  by  him,  which  child  was  born  a  few 
weeks  after  his  departure.  That  the  plaintiff  remained 
abroad  eight  years,  settled  in  the  island  of  Jamaica^  acquired 
wealth,  and  lived  there«in  a  state  of  adultery,  and  had  not, 
since  his  departure  from  New-York,  in  1784,  contributed,  in 
the  slightest  degree,  to  the  support  of  the  defendant,  nor 
for  the  maintenance  and  education  of  her  children.  That 
she  had,  though  struggling  with  great  difficulties,  by  unwea- 
ried industry,  maintained  and  brought  up  her  children  by 
him,  one  of  whom  died  at  the  age  of  nine  years.  That  the 
plaintiff  took  away  her  eldest  son,  at  the  age  of  14  years. 
Concluding  that  the  plaintiff  had  abandoned  her  forever,  or 
was  dead,  as  was  generally  believed,  she  married  Parisien^ 
in  1792,  with  whom  she  had  since  lived  in  the  marriage  state, 
and  by  whom  she  had  several  children.  That  the  plaintiff 
is  a  native  and  subject  of  Great  Britain^  having  his  resi- 
dence in  the  island  of  Jamaica,  where  he  has  a  house  of  ~ 
trade,  plantations,  and  slaves. 

The  cause  was  heard  on  the  bill  and  answer,  and  an  order 
of  reference  made,  the  4th  of  September,  1813,  to  a  master, 
to  examine  and  report  the  truth  of  the  facts  set  forth  in  the 
bill  and  answer. 

On  the  17th  January,  1814,  the  master  made  a  report 
of  the  evidence.  The  material  facts  proved  are  stated  in  the 
judgment  of  the  Court. 

On  the  12th  of  October,  1814,  the  cause  came  on,  and 
was  heard,  ex  parte,  and  a  decree  entered  for  the  plaintiff; 
but,  on  petition  of  the  defendant,  an  order  was  made,  the 
[•391  ]       *31st  of  October,  for  a  rehearing.     And  the  cause,  accord- 
ingly, was  brought  on  for  a  rehearing,  January  25th.  1815. 

Burr,  for  the  plaintiff. 

Van  Vechten,  contra. 

The  Chancellor.  The  bill  was  filed  the  15th  of  Jam^ 
ary,  1813,  and  the  answer,  among  other  things,  states,  that 
the  plaintiff  "  has  his  residence  in  the  island  of  JamakSj 
where  he  has  a  house  of  commerce,  with  other  possessions, 
and  slaves."  Upon  this  bill  and  answer,  a  reference,  upon 
the  motion  of  the  plaintiff,  was  made  to  a  master,  to  inquiro 
into  the  truth  of  the  facts  set  forth  in  the  bill  and  answcf} 
and  all  questions  arising  thereon  were  reserved.  Beibr^ 
then,  the  question  of  adultery  can  be  discussed,  we  mQi^ 
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determine,  from  the  facts  stated  in  the  report,  whether  the       1815. 

plaintiff  had  a  residence  within  this  state  at  the  commence-  \..^*^v^*w^ 

ment  cf  the  suit,  so  as  to  entitle  him  to  sustain  the  action.  Williamson 
Th^  statute  concerning  divorces  is  very  explicit  on  this  sub-     PARiiiEic. 
ject,  that  the  injured  party  must  be  "  an  actual  resident  in 
this  state  at  the  time  of  the  adultery  being  committed,  and 
<^t  the  time  of  exhibiting  the  bill." 

From  the  proof  taken  before  the  master,  it  appears,  that 
the  plaintiff  is  a  native  of  Scotland ;    that  he  came  to  New^ 

York  during  the  revolutionary  war,  and  married  the  defend- 
omt  in  1780 ;  that,  in  June,  1784,  he  went  to  the  West-Indiesy 
^nd  did  not  return  to  New-York  until  June,  1792;  that,  in 
the  mean  time,  he  was  not  heard  of  in  his  wife's  family  here, 
4EUid  it  was  generally  supposed  he  was  dead ;  that  he  soon 
mfler  returned  to  the  West-Indies,  though  how  soon  does 
xiot  certainly  appear;  that,  about  1797,  a  son  of  his,  by  the 
defendant,  went  to  live  with  him  in  the  West-Indies;  that, 
^us  to  his  second  or  last  return  to  this  state,  it  must  have  been 
^ery  shortly  before  the  filing  of  the  bill,  for  one  of  the  wit- 
nesses says  he  saw  him,  for  the  first  time,  about  two  months 
"•before  the  J  3th  of  October,  1813,  but  that  he  understood  he  [  «  392 
had  been  here  as  long  as  nine  months.  Another  witness  saw 
him  since  his  last  return  only,  about  three  or  four  months 
before  November,  1813 ;  and  a  third  witness  says,  that  she 
had  not  heard  of  the  plaintiff  since  his  first  return,  until 
^thin  about  a  year  from  November,  1813.  These  wit- 
nesses are  all  that  speak  on  the  subject  of  his  last  return  to 
NetV'York;  and  as  they  were  acquaintances,  or  connections^ 
of  the  parties,  they  were  the  persons  who  would,  probably, 
acquire  the  earliest  knowledge  of  his  return. 

Considering  that  the  plaintiff  had  continually  resided 
abroad  from  June,  1784,  down  to  near,  or  about,  the  time 
of  the  filing  of  the  bill,  (a  jjeriod  of  above  28  years,)  with 
the  exception  only  of  the  short  visit  in  1792,  I  think  here  is 
a  want  of  proof  of  residence  in  this  state  within  tht;  purview 
of  the  statute.  The  fact  of  non-residence  was  put  in  issue 
by  the  answer,  and  it  was  the  business  of  the  plaintiff  to 
have  furnished  some  direct  and  positive  proof  of  the  time  of 
his  return,  and  of  the  establishment  of  his  residence  here. 
The  fact  was  within  his  knowledge,  and  the  omission  to 
furnish  the  proof  ought  to  turn  every  presumption  against 
nim.  His  domicil  was  established  abroad,  and  it  is  not 
changed  by  an  arrival  here  for  some  temporary  purpose,  or 
on  a  transient  visit.  The  party  suing  for  a  divorce  must 
have  become  an  inhabitant,  and  taken  up  his  residence  here 
ivith  a  bona  fide  and  permanent  intent.  There  must  be  the 
f  manendi,  or  a  train  of  conduct  and  acts,  showing  an 
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1815.      intended  settlement  here,  before  he  can  bring  Iiimself  within 
v..>--v.-^i^  the  policy,  a»  well  as  the  language  of  the  statute. 
Wjlliamsoh       The  circumstances  of  this  case  are  rather  extraordinary. 
PARiiiEif.     The  plaintiff,  after  living  with  his  wife  for  several  years,  and 
having  children  by  her,  abandons  her  while  enscint^  ftnd  goes 
abroad,  and  remains  for  eight  years,  without  giving  her  either 
assistance  or  information.     She  presumes  him  dead,  and 
marries  again.     He  returns  and  discovers  it,  and,  with  appa- 
rent acquiescence,  departs  again  for  foreign  parts,  and  con- 
I  *393  J       tinues  ♦abroad  for  20  years;  and  he  now,  at  this  advanced 
period  of  his  life,  returns  and  prosecutes  his  wife  for  adul- 
tery, arising  from  the  second  marriage,  after  she  has  lived  with 
her  second  or  assumed  husband,  with  his  knowledge  and  appa-* 
rent  acquiescence,  for  so  many  years,  and  reared  up  a  family 
of  children.     The  case,  on  his  part,  presents  a  cruel  aspect, 
and  I  feel  no  reluctance  in  being  obliged  to  dismiss  the  bill ; 
yet  no  conclusion  must  be  drawn  from  this  in  favor  of  the    - 
validity  of  the  second  marriage.     Though  an  absence  for  -5 
five  years,  of  one  of  the  married  parties,  will  exempt  the^ 
other,  who  marries  again,  from  the  penal  consequences  o#^. 
bigamy,  yet  the  statute  provision  goes  no  further  ;  and,  be — 
yond  all  doubt,  the  second  marriage  is  null  and  void;  nc:^ 
length  of  absence,  and  nothing  short  of  death,  or  the  jodi 
cial  decree  of  some  Court,  confessedly  competent  to  th^«c 
case,  can  dissolve  the  marriage  tie.     This  is  a  principle,   Jl 
may  venture  to  say,  that  pervades  the  laws  of  all  the  Chris^^ 
tian  nations  of  Europe.     (1  Black.   Cum.   440.     4  BhcKf, 
Com.  163,  164.  Pothitr^  Trail  da  Contrat  de  Marriage,  n. 
437.  462—497.     Ersk,  Inst.  vol.  1.  p.  109. 1 13.    Barrington 
on  the  Statutes,  401.     Voet's  Com.  ad  Pond.  lib.  23.  tit.  2. 
de  Ritu  Nvpiiarum,  s.  99.) 

There  were  other  objections  suggested  to  this  bill,  arisinf 
from  the  conduct  of  the  plaintrflT,  and  the  lapse  of  time,  which 
I  deem  very  important,  but  which  I  need  liot  now  discuss, 
as  I  find  sufficient  reason  for  dismissing  this  bill  simply  on 
the  ground  of  a  want  of  domicil  here  at  the  commencemeot 
of  the  suit. 

Bill  dismissed,  with  oosta 
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1815. 
^Parkist  against  Alexander  and  others. 


Parkist 

V. 
AUMAVDIR 


^n  agent  or  tnistee,  undertaking  a  special  business,  cannot,  oo  liie  sub- 
ject of  that  truist,  act  for  his  own  benefit  to  the  iiijur^  of  his  principal 

If 'an  agent  undertnkes  to  judge  whether  he  may  not  innocentiy  depart 
from  the  in'struciions  of  his  principal,  he  doos  it  at  hia  peril. 

The  registry  of  a  mortgage  is,  of  itself,  notice,  in  law,  to  all  subsequent 
purchusera. 

And,  tjf  gecmSy  that  the  registry  of  a  mere  equitahU  mortgage  or  encum- 
brance, is  notir^  to  the  subsequent  purchaser  of  the  legal  estate,  so  as 
lo  entitle  sueh  mortgage  to  a  preference. 

THE  bill  stated  that,  in  1804,  William  Tucker  made  a  April  14A, 
verbal  agreement  with  fVilliam  Alexander y  now  deceased, 
in  bis  lifetime,  for  a  lease  to  Tucker,  in  fee,  for  lot  4.,  in  the 
village  of  Little  Falls,  sabject  to  the  annual  rent  of  three 
pounds.  That  Altxander  then  acted  as  a  sub-agent,  to  make 
verbal  agreements,  under  Barcnt  Bleecker,  who  was  the 
attorney  in  fact  of  Ellis,  the  owner  of  the  property,  and 
authorized  to  make  and  execute  leases  in  his  name.  That, 
a  few  months  after  that  agreement,  the  plamtifT  purchased 
Tucker^s  right,  for  three  dollars,  and  took  possession  of  the 
premises,  of  which  Alexander  had  notice.  That,  in  1805, 
the  plaintiflf  bu  It  a  house,  and  made  valuable  improvements 
oo  the  lot,  and,  in  1803,  built  a  barn  thereon,  and  continued 
to  occupy  the  premises,  having  expended  above  600  dollars 
in  improvements,  unt.l  the  6tb  Mai/,  1308,  when  he  sold  the 
premises,  &c.,  to  Alexander  HKTKnight,  for  550  dollars,  and 
gave  him  a  quit-claim  deed ;  and  to  secure  the  payment  of 
tbe  purchase  money,  took  his  bond,  and  a  mortgage  on  the 
lot,  which  mortgage  was  duly  registered  the  27th  of  December, 
1807.  That,  at  the  time  of  sale,  it  was  explained  to  M Knight, 
that  the  plaintiflf  held  the  lot  under  a  parol  agreement  only 
for  a  lease ;  but  that  a  lease  should  be  procured  from  Barent 
Bhecker  to  confirm  his  title. 

*That,  in  1810,  the  plaintiff  requested  William  Alexflnder  [*395] 
to  obtain  a  lease  of  Bleecker,  pursuant  to  the  parol  agreement, 
and  Alexander,  accordingly,  procured  a  lease  from  Bleecker 
to  the  plaintiff,  in  fee ;  but  soon  after  Alexander  discovered 
tiiat  the  lease  was  incorrect  in  its  description  of  the  bounds 
of  the  premises,  and  advised  the 'plaintiff  to  have  the  lease 
returned  and  corrected.  That  the  plaintiflf  accordingly 
authorized  Ahxnndcr  to  surrender  the  lease,  and  procure  a 
new  one  to  M Knight,  with  the  intent  thereby  to  give  efllect 
to  the  mortgage  which  MKnight  had  made  to  the  plaintif)*, 
aod  Alexander  engaged  so  to  do,  well  knowing  all  the  facta 
relative  to  the  lease. 
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1815.  That,  at  various  times,  in  1810  and  1811,  the  plamtifi 

.^^\y^^^y  inquired  of  Akxander,  whether  he  had  obtained  the  lease  to 
Parkist  MKnighty  and  he  answered  that  he  had  neglected  to  do  so 
Aleiaiidkr.  That,  in  April,  181 1 ,  a  default  having  been  made  in  the  pay- 
ment of  Rl Knight's  bond,  the  plaintiff  caused  the  mortgaged 
premises  to  be  advertised  for  i^ale,  under  the  power  for  that 
purpose  contained  in  the  mortgage.  That,  on  the  lOth  of 
September y  1811,  about  a  month  before  the  day  of  sale,  the 
plaintiff  called  on  Alexander,  and  offered  to  take  the  incorrect 
lease  himself,  and  get  it  exchanged  for  another,  as  he  wished 
to  obtain  the  new  lease  to  M Knight  before  the  day  of  sale. 
That  Alexander  then  confessed  that  he  had  got  the  new 
lease  in  his  own  name ;  and  that  he  had  done  it  for  the 
purpose  of  securing  a  debt  due  to  himself  from  MKnight. 
That  the  premises  were  sold  on  the  10th  of  October ^  1811.. 
for  125  dollars,  to  Thomas  Smith,  the  agent  of  the  plaintiff^ 
who  executed  a  release  to  the  plaintiff,  on  the  14th  of 
January,  1812. 

The  bill  charged  that  Alexander,  in  1811,  in  violation  of 
his  engagement  and  trust,  falsely  represented  to  BUecker, 
that  the  plaintiff  requested  to  surrender  the  old  lease,  and 
that  a  new  lease  should  be  given  to  him,  Alexander^  which 
was  done  accordingly.  That  ATKnight  is  now,  and  has 
been  for  five  years  past,  poor,  so  that  the  bond  is  of  little  or 
[  *  396  ]  *no  value,  and  the  only  security  the  plaintiff  relies  on  is  the 
mortgage.  That  there  was  a  collusion  between  MKnight 
and  Alexander  to  defeat  the  plaintiff's  mortgage.  That 
Alexander  died  intestate,  in  February,  1813,  leaving  a  widow, 
who  was  administratrix,  and  several  children,  his  heirs  at 
law,  who  are  defendants.  The  plaintiff  prayed  that  thf 
lease  might  be  assigned  to  him,  or  that  the  defendants 
should  pay  off  the  mortgage  and  the  costs. 

The  plea  and  answer  of  the  widow  and  children  of 
Alexander  stated,  that  MKnight  showed  Alexander  the  def  d 
from  the  plaintiHT,  and,  in  consideration  of  700  dollars,  (paid 
partly  in  cash,  and  part  in  satisfaction  of  an  old  debt  due 
from  MKnight  to  Alexander,)  sold  and  conveyed  the  prem- 
ises to  Alexander,  by  a  release,  dated  the  5th  of  Jairuary, 
1810.  That  the  purchase  was  made  by  Alexander  in  confi- 
dence that  MKnight  had  a  right  to  sell,  and  that,  before 
the  payment  of  the  money,  Alexander  had  no  notice  of  the 
mortgage,  or  of  any  right  of  the  plaintifT  to  the  lot.  Thai 
the  seconl  lease  of  the  lot,  dated  January  1st,  1810,  was 
obtained  by  Alexander  with  the  consent  of  MKnight^  and 
without  any  notice  of  the  mortgage  or  claim  of  the  plaintiff 
That  Alexander  purchased  the  lotafler  he  had  been  directed 
to  procure  the  lease  ;  and  that  he  was  f  rst  informed  of  tlw 
mortgage  after  the  purchase  and  paymer  t  to  MKnight,  and 
312 


CASES  IN  CHANCERY.  396 

alter  the  plaintifT had  advertised  the  sale  under  tie  mort-        1815. 
gage.  ^-.i^-v^wy 

Alexander  MKnight,  who  was  also  made  a  defendant,  Parkist 
admitted  the  purchase  of  the  lot,  and  the  bond  and  mortgage,  alexIbder 
as  stated  in  the  bill,  and  that  the  mortgage  is  unsatisfied. 
He  stated  that,  without  any  intention  to  defraud  the  plaintiff, 
he  sold  the  lot  to  Alexander  about  the  1st  o(  January,  1810, 
for  700  dollars,  part  of  which  was  paid  in  cash,  and  the 
residue  was  to  satisfy  a  debt  due  Alexander,  but  he  made 
no  disclosure  of  the  mortgage. 

It  was  proved  by  several  witnesses,  that  the  plaintiff 
requested  Alexander  to  take  back  the  first  lease,  and  procure 
^  new  one,  in  the  name  of  M Knight ;  and  4hat  Alexander 
^promised  to  do  so,  and  that  the  reason  assigned  for  having  [  *  397  ] 
the  new  lease  in  the  name  of  MKnight  was  to  save 
-expense.  It  did  not  appear  that  Alexander  knew  of  the 
mortgage,  until  the  advertisement  for  the  sale  of  the  premises 
under  it. 

Kirkland,  for  the  plaintiffs. 

Goldy  contra. 

The  Chancellor.  The  plaintiff  is  entitled  to  relief. 
The  intestate  was  intrusted  by  him  with  the  agency  of 
procuring  a  lease  in  fee  of  the  premises,  in  the  name  of 
Alexander  MKnight,  and  he  promised  to  perform  the  trust. 
Instead  of  doing  this,  he,  afterwards,  purchases  the  equitable 
title  of  MKnight,  and,  with  the  consent  of  MKnight,  but 
without  the  knowledge  or  consent  of  the  plaintiff,  took  the 
lease  in  his  own  name.  In  consequence  of  this,  a  mortgage 
from  MKnight  to  the  plaintiff,  and  which  was  duly  regis- 
tered prior  to  the  taking  of  the  lease,  and  prior  to  the  deed 
of  M  Knight,  is  now  {attempted  to  be  superseded,  by  setting 
up  this  subsequent  legal  title  in  the  intestate.  This,  I  think, 
cannot,  and  ought  not  to  be  permitted.  An  agent,  or  trustee, 
undertaking  a  special  business  for  another,  cannot,  on  the 
subject  of  that  trust,  act  for  his  own  benefit  to  the  injury 
of  his  principal.  This  is  a  soimd  and  fundamental  rule  of 
equitable  policy.  (Ilardvncke  v.  Vernon,  4  Fes.  411.,  and 
see  the  case  of  Green  and  others  v.  lyinter,^  May,  1814,  t^"*^*?  '•&- 
and  the  authorities  there  cited.)  The  consent  of  MKnight 
alone  was  not  sufficient  to  authorize  this  departure  from  the 
instructions,  for  they  were  given  by  the  plaintiff  himself, 
and  accepted  as  coming  from  him  ;  and  if  the  agent  under- 
takes to  judge  that  he  may  innocently  depart  from  them,  for 
the  sake  of  his  own  interest,  and  that  the  variation  car  not 
be  material,  he  does  it  at  his  peril.     If  it  turns  out  that  the 
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I8i9.       departure  will  essentially  affect  the  rights  of  the  principal, 

v.^-s^^i^^  the  agent  cannot,  surely,  establish  any  conflicting  ^interest 

Parkiii       of  his  ov^n  upon  sue!)  departure  from  his  instructions. 
'iLEiAiiDBB        ^  ^^^"  consider  tliis  case,  then^  as  if  the  lease  had  been 

r  #  *^QQ  I  taken  in  the  nanie  of  M Knight j  and  then  the  quei^tioa  is, 
whether  the  subsequent  purchase  by  the  intestate,  without 
notice  of  the  registry  of  the  plaintifi^'s  mr  rtgnge,  can  defieat 
that  mortgage.  This  point  was  settled  in  the  ea.e  of  Jokiison 
V.  Staggy  (5^  Johns.  Rep.  510.)  The  registry  of  a  mortgage 
is,  of  itself,  notice,  in  law,  to  all  subsequent  purchasers y  as 
well  as  mortgagees  ;  and  they  are  bound,  at  their  peril,  to 
consult  the  registry.  A  contrary  doctrine  would  shake  the 
foundation  of  all  mortgage  security,  and  lead  to  every  species 
of  fraud.  It  is,  clearly,  not  the  doctrine  of  the  statute, 
which  declares,  that  **  no  mortgage,  nor  any  deed,  conveyance, 
or  writing  in  the  nature  of  a  mortgage,  shall  defeat  or 
prejudice  the  title  or  interest  of  any  bona  fde  purchaser, 
(&c.,  unless  the  same  shall  have  been  duly  registered.''  If  this 
paragraph  does  not  mean  that  a.  mortgage,  duly  registered, 
shall  be  preferred  to  a  subsequent  bona  Jidt  deed  without 
notice,  it  is  senseless  and  idle,  and  worse  than  idle — it  is 
delusive,  and  a  snare  to  the  unwary.  No  decisions  of  the 
English  Courts,  upon  the  English  registry  acts,  in  which 
there  is  any  variation  in  the  language  of  the  provision, 
could  induce  me  to  change  my  opinion  on  the  construction 
of  our  statute.     I  had  occasion,  lately,  in  the  cause  of  Frost 

tiiftte. p.si3  V.  Beekmon^f  to  express  this  same  opinion;  and  with  me 
the  point  is  al)solutely  at  rest. 

In  this  cose,  and  for  the  purpose  of  this  decision,  I  con- 
sider whit  ought  to  be  done  as  done,  and,  consequently,  that 
MKnight  had  a  Irgal  estate  to  support  his  mortgage  to  the 
platntitf.  But  if  the  intestate  had  acted  as  he  riid.  without 
any  instructions  from  the  plaintifl*,  and  so  as  to  reduce  the 
interest  of  M  Knight  to  a  mere  equitable  estate  at  the  time 
that  he  gave  the  mortgage  to  the  plaintiff,  and  at  the  time 
that  he  gave  the  deed  to  the  intestate,  I  think  the  better 
opinion  is,  that  the  registry  of  such  equitable  mortgage,  or 

I  •  399  ]  *encumbrance,  is  notice  to  the  subsequent  purchaser  of  the 
legal  estate.  The  statute  I  have  cited  speaks  of  any 
"  writing  in  the  nature  of  a  mortgage,"  and  these  words  may 
reach  to  any  agreement  creating  an  equitable  encumbiBnce. 
The  design  of  the  statute  was,  that  every  purchaser  shoukl 
look  to  the  registry  of  mortgages,  and  see  whether  there  was 
any  mortgage,  or  any  writing  in  the  nature  of  a  mortgage, 
previously  executed  by  the  grantor.  Lord  IJordtciiJce  swd, 
in  Hine  v.  Dodd,  (2  Atk.  275.)  that  the  register  act  of  7 
Anne^  c.  20  ,  was  notice  to  all  the  world,  but  that  the 
Coarts  had  broken  in  upon  the  statute  in  cases  of  iVaud. 
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\  nd  some  of  the  latest  and  best  writers  on  the  subject  (  Cruise^i  1815. 
Digest,  vol.  4.  318.  *Si^.  L.  of  Fend.  ;M  Lorul.  ediU 
5*24 — 8.)  admit,  that  the  true  construction  of  the  register 
acts  is  to  render  the  registry,  even  of  an  equitable  encum- 
brance, notice  to  all  persons,  and  that  the  purchaser  ought 
to  search,  or  be  bound  by  the  notice.  But  the  decisions,  on 
the  subject  of  tacking  one  lien  to  another,  as  in  tiie  cases  of 
Bc'lford  V.  Bacchus,  SLud  of  IVrightson  v.  Hudson,  (3  Eq.  Cm. 
Abr,  615.  pi.  12.  609.  pi.  7.)  are  considered,  in  England, 
as  having  given  a  different  construction  to  the  registry  acts. 
This  doctrine  of  tacking  has,  however,  been  adjudged,  and 
finally  settled,  with  us,  (Grant  v.  U,  S.  Bank^  1  Caints's  Cos. 
in  Error,  112.)  not  to  apply  between  registered  mortgages; 
and  the  force  of  these  decisions  is  no  longer  to  be  regarded. 
The  case  of  Morecock  v.  Dickens,  (^Amb,  678.)  decided  by 
Lord  Cam'hn,  in  1768,  is  considered  as  the  leading  and 
decisive  authority  against  the  doctrine  of  constructive  notice 
arising  from  the  registry  of  a  "  writing  in  the  nature  of  a 
mortgage ;"  and  he  seems  to  ground  his  opinion  wholly 
apon  the  case  of  Bedford  v.  Bacchus ;  but  he  manifests,  at 
the  same  time,  a  strong  reluctance  to  be  bound  by  such 
a  doctrine.  In  that  case  it  had  been  agreed,  by  deed, 
between  Morecock  and  IVilson,  that  a  lease  of  lands  to 
Wilson  should  stand  as  a  security  for  800/. ;  and  this  deed 
containing  the  agreement,  was  duly  registered  *under  t|pe  [  *  400 
8tat.  of  7  Anne.  Wilson,  afterwards,  mortg-aged  the  lands 
to  Dickens  for  800/.,  and  delivered  him  the  lease;  but 
Dickens,  at  that  time,  had  no  notice  of  Morecock^s  deed. 
Wilson  became  bankrupt,  and  Morecock  filed  his  bill  to  be 
paid  the  money  in  preference  of  the  mortgnge  to  Dickens. 
The  question  was,  whether  Dickens,  who  had  got  the  legal 
interest,  was  to  be  affected  with  constructive  notice  arising 
from  th©  registry  of  M^recock^s  deed  ?  and  Lord  Camden 
said,  that  he  considered  himself  bound  by  the  decision  of 
Bedford  v.  Bacchus;  that  a  thousand  neglects  to  search 
had  been  occasioned  by  that  decision,  and,  therefore,  he 
could  not  take  apoa  him  to  alter  it ;  that  if  this  was  a  new 
qnestion,  he  should  have  had  his  doubts,  and  that  it  was  a 
serious  question  whether  a  Court  of  equity  should  not  say 
that,  in  all  cases  of  registry,  a  subsequent  purchaser  ought 
to  search,  of  be  bound  by  the  registry. 

Mr.  Sus^den  says  that  this  decision  seems  hardly  recon- 
cilable with  the  general  principles  of  equity,  and  that  it  was 
foanded  on  a  mistaken  application  of  the  case  of  Bedford 
v.  Bacchus,  But  when  we  consider  that  the  principle  of 
that  prior  decision  is  done  away  with  us,  and  that  except 
this  of  Lord  Camden,  and  those  relating  to  tacking  encum-* 
brances,  we  have  no  decisions  on  the  point,  and  nothing 
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1815.  ^^^  s^'"®  extra-judicial  dicta,  (1  Schoale  fy  Lefroy,  90.  157 
— 160,  161.)  1  think  we  are  at  liberty  to  give  our  registry 
act  such  a  construction  as  will  best  accord  with  the  obvious 
dictates  of  its  policy.  If  the  plaintiff's  claim  was,  then,  to 
be  considered  as  resting  upon  a  mere  equitable  mortgage, 
I  should  still  be  of  opinion  that  the  registry  of  that  mort- 
gage gave  it  a  preference  to  the  subsequent  legal  title  of 
the  intestate. 

I  shall,  accordingly,  give  to  the  defendant,  Catharine  M. 
Alexander,  as  administratrix  and  guardian,  &c.,  the  election, 
either,  within  30  days,  to  assign  over  to  the  plaintiff  the 
lease  taken  in  the  name  of  the  intestate,  or  to  discharge  the 
mortgage  debt,  with  the  costs  of  the  foreclosure;  and,  in 
[  *  401  ]  default  of  ^making  such  election,  that  the  lease  be  assigned 
by  her,  as  administratrix  and  guardian  aforesaid ;  and  that, 
in  either  case,  she  pay  the  costs  of  this  suit. 

The  following  decree  was  entered  : 

"  That  Catharine  M.  Alexander,  one  of  the  above  defend- 
ants, as  administratrix  of  the  goods,  chattels,  and  credits  of 
M^illiam  Alexander,  deceased,  and  guardian  to  the  other 
defendants,  excepting  Alexander  MKnight,  within  thirty 
days  after  being  served  with  a  copy  of  this  decree,  make  her 
election,  either  to  assign  over  to  the  plaintiff,  and  to  his  heirs, 
by  an  instrument  valid  in  law,  all  the  right,  title  and  interest 
of  the  said  IVilliam  Alexander,  at  the  time  of  his  deaths  of, 
in,  or  to  the  lease  mentioned  in  the  pleadings  in  the  above 
cause,  bearing  date  on  or  about  the  first  day  of  January,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ten, 
and  taken  by  the  said  William  Alexander,  deceased,  in  his 
own  name,  and  given  for  town  lot  No.  4.  in  First  street,  in 
the  village  of  Little  Falls,  and  accompany  the  said  assign* 
ment  with  actual  delivery  of  the  lease,  or  to  pay  to  the 
plaintiff  the  principal  and  interest  due  on  the  bond  and  mort- 
gage mentioned  in  the  said  pleadings,  and  executed  by  Alex- 
ander MKnight,  one  of  the  defendants,  to  the  plaintiff,  and 
bearing  date  the  sixth  day  of  May,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  eight,  together  with  ne- 
cessary costs  and  expenses  of  the  plaintiff,  accrued  in  ad- 
vertising and  selling  the  lot  under  a  power  contained  in  the 
said  mortgage  ;  and,  in  case  the  said  Catharine  M.  Alexander 
shall,  within  that  time,  elect  to  discharge  the  mortgage  debt 
and  costs  as  aforesaid,  and  shall  signify  her  electioa  in  writ- 
ing, subscribed  by  her,  or  her  solicitor,  or  counsel,  and 
served  on  the  plaintiff,  his  solicitor,  or  counsel,  or  filed  in 
the  register's  office,  it  is  further  ordered,  that  it  then  be 
referred  to  one  of  the  masters  of  this  Court,  residing  in  Al* 
bony,  Oneida,  or  Herkimer  counties,  to  ascertain  and  report 
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with  all  convenient  speed,  the  amount  of  such  principal  and        1815. 
♦interest  and  expenses  as  aforesaid ;  and  that  upon  confir-  v^^-s^-^^' 
mation  of  such  report,  the  same  be  paid ;  and  if  no  such  elec-       Rkigal 
tion  be  made  within  the  time  aforesaid,  it  is  further  ordered,        Wood. 
adjudged  and  decreed,  that  the  said  Catharine  M.  Alexander y       r  *  4Q2  1 
immediately  after  the  expiration  of  the  said  thirty  days,  as- 
sign and  deliver  the  lease  as  aforesaid.     And  it  is  further 
ordered,  adjudged  and  decreed,  that,  in  either  case,  the  said 
Catharine  M.  Alexander  pay  to  the  plaintiff  his  costs  of  this 
suit,  to  be  taxed." 


A   C.  F.  &  G.  Reigal  against  Wood  and  others. 

ESquity  grants  relief,  not  only  against  deeds,  writings,  and  solemn  a0« 
surances,  but  against  judgments  and  decrees,  obtained  by  fraud  and 
imposition. 

Where  an  attorney  revived,  by  scire  facias^  an  old  outstanding  judg- 
ment, on  which  but  a  very  small  sum,  if  any  thing,  was  due,  and 
knowing  that  the  land  on  which  the  judgment  remained  a  lien,  was 
in  the  possession  of  innocent  and  bona  Jide  purchasera ;  and  aAer- 
wards  made  use  of  the  jud^ent  to  compel  the  purchasers,  who 
were  ignorant  of  the  proceed uigs  under  the  scire  facias,  to  pay  and 
secure  to  him  a  debt  he  claimed  against  the  person  under  whom  they 
had  purchased  ;  this  Court,  on  the  ground  of  imposition  and  undue 
advantage  taken  bv  the  attorney,  ordered  him  to  refund  the  money  ^ 

he  had  so  obtained,  and  set  aside  the  securities  he  had  taken,  with 
costs. 

THE  bill,  which  was  for  an  injunction,  stated,  that  on  the  Ajnilw^A. 
23d  oi  January,  1801,  the  plaintiffs  purchased  of  John  Smith 
200  acres  of  land,  in  lot  No.  54.,  in  the  township  ofManlius,  for 
1,900  dollars.  That  the  land  was  then  subject  to  a  mortgage 
by  Smith  to  Michael  Myers,  for  800  dollars,  which  the  pTain- 
tifTs  paid  to  Myers,  who  agreed  that  the  mortgage  might  re- 
main for  their  use,  and  to  secure  their  title.  The  plain- 
tiffs took  possession  of  the  land,  which  the^  divided  equally 
between  them.  That,  in  June,  1810,  the  plaintiffs  were  in- 
formed that  Thaddeus  M,  Wood,  defendant,  had  *caused  the  [  ♦  403  ] 
land  to  be  sold,  at  the  sheriff's  sale,  under  a  judgment  in  the 
name  of  Daniel  Avery,  (defendant,)  against  John  Smith  and 
Aaron  Woody  obtained  13  or  14  years  ago,  in  the  Onondaga 
Court  of  Common  Pleas,  on  a  promissory  note  for  sixty 
dollars,  for  goods  sold  by  Avery,  as  trustee  to  one  Dickhout, 
an  absconding  debtor.  That  the  defendants,  T.  M,  Wood 
%nd  George  HaUy  purchased  the  land  at  the  sherifTs  sale. 
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1S15.       T^i^^^  the  plaintifTs  applied  to  Wood  on  the  subject,  who,  at 

•  «^-v^*^^  first,  agreed  to  ac  ept  40  dollars  on  the  judgment,  and  re- 
RxioAL  lease  the  purchase,  but  afterwards  demanded  payment  of 
Wood.  another  judgment  against  John  Umithy  in  favor  of  Peter 
Smithy  ibr  300  dollars,  which  Mood  alone,  or  in  conjunction 
with  two  of  the  defendants.  Isaac  and  John  DtlajmUtr,  had 
before  purciiased  of  Feter  Smith.  That  the  plaiuti&, 
through  ignorance,  yielded  to  the  terms  demanded,  and  gave 
fVood  their  bonds  and  mortgages  on  the  premises,  Ibr  308 
dollars,  payable  in  a  short  time,  with  interest.  The  sum 
being  divided  into  four  equal  parts,  for  which  four  bonds 
were  given,  and  fVood  and  Hall  released  their  claim  to  the 
land  to  ( ach  of  the  plaintiffs  separately.  That,  afterwards, 
on  investigation,  the  plaintiffs  found  that  John  iSmt/A,  after 
the  judgment  against  him,  in  favor  of  Avery,  had  paid  the 
amount  of  the  judgment  to  John  Rappelye,  the  creditor  who 
had  instituted  the  proceedings  against  Dickhout,  and  had 
paid,  in  boards,  the  costs  to  Wood.  That  Wood^  in  order 
to  overreach  the  purchase  of  the  land  by  the  plainlifTs,  had 
caused  the  judgment  to  be  revived  by  »cire  faciasy  without 
the  knowledge  or  consent  of  Avery  or  Rappelye ;  and  that 
John  Smithy  being  insolvent,  aged,  and  havmg  removed  oMt 
of  tlie  county,  did  not  attend  to  the  suit.  That  tlie  judgment 
of  Peter  Smith  was  assigned  as  above  mentioned,  with  an 
express  agreement  that  the  land  of  the  plaintiffs  should  not 
be  affectc  d  by  it,  and  made  solely  for  the  purpose  of  securing 
and  protectmg  another  piece  of  land  claimed  by  Wood  and 
the  Delamaters.  That  on  the  revival  of  the  judgment  by 
'  the  scire  facias.  Wood  well  knew  of  the  purchase  of  the 

[  *  404  ]  *land  by  the  plaintiffs,  and  their  settlement  thereon  :  that  the 
plaintiff,  Frederick  Reioral,  has  paid  off  his  mortgage  to 
Wood;  but  the  other  plaintiffs  being  unable  to  pay.  Wood 
has  advertised  their  lands  for  sale,  under  the  mortgage,  dJjA 
also  put  their  bonds  in  suit.  And  the  plaintiffs  prayed  for  an 
injunction  to  stay  his  proceedings,  and  for  relief,  &c. 

The  ansiver  of  Thaddeus  3i.  Wood  denied  all  knowledge 
of  the  mortgage  to  Myers,  a^d  of  the  plaintiffs  being  in  pos- 
session at  the  time  of  the  sheriff's  sale  under  the  judgment. 
This  defendant  also  stated,  that  a  judgment  was  obtained  in 
January,  1789,  against  John  Smith  and  A.  Wood,  on  flotts 
given  to  Avery  and  James  Bennett,  for  67  dollars  and  i'O 
cents  damages,  and  20  dollars  and  81  cents  costs.  That,  on 
the  25th  of  February,  1600,  Smith  paid  64  dollars  on  the 
judgment,  and  no  more.  That,  in  November,  1801,  s.  scire 
facias  was  issued  to  revive  the  judgment,  which  was  served 
personally  oji  Smith,  who  appeared  by  attorney,  arid  pleaded 
payment;  and,  on  a  trial,  in  September,  J809,  a  verdict  was 

^.  found  for  the  plaintiff  for  88  dollars  and  77  Cj6nts»  pn  which  t 
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)udgment  was  docketed  the  17th  of  November,  1809,  and 
the  costs  taxed  at  29  dollars  and  63  cents.  That,  in  April,  s, 
1810,  Rji.fa.  was  issued  on  the  judgment,  and,  on  the  2d  of 
June,  1810,  the  lot  No.  54.  in  manlius,  was  sold  at  the  sher- 
iflf's  sale  to  the  defendant.  Hall,  who  bid  for  the  defendant, 
Wood,  for  the  sum  of  two  dollars,  and  a  deed  was  executed 
to  Hall  and  Wood.  That,  on  the  10th  oi  Jane,  1610,  some 
of  the  plaintiffs  called  on  Wood,  and  informed  him  that  they 
were  in  possession  of  the  lot,  and  requested  information, 
which  he  gave  them,  and  referred  them  to  the  records.  That 
they,  afterwards,  said  that  they  were  satisfied  that  the  de- 
fendant. Wood,  co\x\d  hold  the  land  under  his  purchase.  That, 
at  the  request  of  the  plaintiffs,  he  released  the  land  to  them, 
for  the  balance  due  on  the  judgment  against  Smith  and 
Wood,  the  costs  of  the  sci.  fa,,  and  his  charges  for  attending 
the  sale  and  drawing  the  bonds  and  mortgages,  recording, 
dec,  amounting  to  108  dollars,  including  sherifl*'s  fees,  (&c., 
with  *the  additional  sum  of  200  dollars,  being  part  of  a  debt  [  *  4< 
of  300  dollars,  which  John  Smith  owed  him,  Wood,  on  his 
private  account,  and  the  plaintiffs  gave  him  their  bonds  and 
mortgages  for  the  above  amount.  That  the  defendant,  Wood, 
did  not  pretend  to  hold  the  land  by  virtue  of  the  judgment 
in  favor  of  Peter  Smith ;  that  his  offer  to  release  was  gratu- 
itous, considering  his  title  good  under  the  purchase ;  and  he 
told  the  plaintiffs,  that  he  ought  to  be  secured  part  of  his 
own  debt  against  John  Smith,  who  had  become  insolvent. 
That  he  offered  to  give  up  the  bonds  and  mortgages,  if  the 
plaintiffs  would  reconvey  the  land,  and  place  him  and  HaU 
in  the  situation  they  were  in  before. 

That  if  John  Smith  ever  paid  aty  thing  in  boards,  it  w*as 
on  his  private  account,  and  not  on  the  judgment. 

John  Smith,  who  was  examined  as  a  witness,  T7  years  of 
age,  and  had  been  blind  for  the  last  twelve  years,  said,  that 
he  had  paid  Wood  64  dollars  on  the  judgment,  for  which 
he  had  a  receipt,  which  he  had  lost,  and,  afterwards,  paid 
him  the  balance,  including  costs,  in  boards.  He  said  that 
the  purchase  of  the  plaintiffs,  who  took  possession  of  the 
land,  and  iheir  possession,  was  well  known  in  the  vicinity, 
and  the  witness  told  Wood  of  it  before  the  sherifTs  sale ; 
that  he  had  employed  Wood  as  his  attorney  in  various  suits, 
and  paid  him  all  the  costs  due  to  him ;  that  Wood  never  de- 
manded payment  of  any  thing  until  September,  1813;  that 
the  id.  fa.  was  personally  served  on  the  witness,  who  em- 
ployed F.rman  and  Snhin,  attorneys,  to  defend  the  suit, 
BUt  was  never  informed  of  the  time  of  trial,  nor  did  he  know 
of  it 

George  Hall  stated,  that  on  the  trial  of  the  suit,  on  scire 
C^dasj  in  1809,  a  verdict  was  taken  for  the  whole  amount 
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1815.       claimed  by  Wood;  and  a  stipulation  in  writing  was  giveu, 
>»^»^v—^^  that  any  receipts  which  might  be  produced,  of  payments  oft 
Reigal       the  judgment  against  Smith  and  fVood,  should  be  endorsed 
Wood.        ^^  ^^®  execution  to  be  issued  on  the  judgment  on  the  scire 
r  *  406  1      focicis-     It  appeared,  however,  from  the  evidence  of  ♦the 
deputy  sheriff,  that  PVood  endorsed  on  the  execution  de- 
livered to  the  sheriff,  directions  to  levy  the  whole  amount, 
without  any  deduciion. 

Hall  further  stated,  that  he  attended  the  sale,  and  was 
resolved  to  b.d  up  so  as  to  save  the  debt  due  him  and 
Wood;  that  PVood  mentioned,  at  the  sale,  that  Smith  had 
conveyed  the  land  to  some  persons,  but  he  cjid  not  know 
who  they  were.  He  remembered  that  Smith  paid  Wood 
some  account  in  boards ;  that  Wood  told  the  plaintiffs  he 
could  hold  tiie  land  on  the  purchase  at  the  sherifi'^s  sale,  but 
he  only  wanted  to  make  himself  whole  against  John  Smith. 
Sa/nn^  who  was  attorney  for  Smith,  stated,  that  Smith,  in 
1808,  being  poor  and  blind,  removed  to  Herkimer ;  that  he 
wrote  to  him  concerning  the  scire  facias,  and  Smith  answer- 
ed that  the  judgment  had  been  paid ;  that  he  was  old  and 
poor,  and  it  would  not  avail  him  to  attend  to  it. 

Gold,  for  the  plaintiffs. 

KirJcland,  for  the  defendants. 

The  Chancellor.  It  appears  to  me,  from  a  view  of 
all  the  facts  and  circumstances  attending  this  case,  that  I  am 
bound  to  consider  the  judgment  upon  the  scire  facias  as  un- 
duly obtained,  and  that  the  defendant  cannot,  in  justice  and 
good  conscience,  be  permitted  to  hold  any  advantage  which 
he  may  have  obtained  under  it.  It  is  a  well-settled  princi- 
ple, in  this  Court,  that  relief  is  to  be  obtained  not  only 
against  writings,  deeds,  and  the  most  solemn  assurances,  but 
against  judgments  and  decrees,  if  obtained  by  fraud  and  im- 
position.    {Bamcsly  v.  Powel,  1  Ve$.  120.  284.  289.) 

Wood,  the  principal  defendant,  admits,  in  his  answer,  that 
when  he  undertook  to  revive  the  judgment  of  Avery  fy  Ben- 
net  v.  Smith  ^  Wood,  there  was  but  3  dollars  96  cents  of  the 
debt  due.  His  object,  certainly,  was  not  that  small  balance; 
and  it  does  not  even  appear  that,  as  to  that  sum,  he  had  any 
I  ♦  407  ]  *direction  to  issue  the  scire  facias,  from  the  persons  in  whose 
names  it  was  issued,  or  to  whom  the  money  was  due-  It  is 
evident  his  object  was  to  secure  another  and  larger  demand 
against  Smith,  totally  unconnected  with  the  judgment,  and 
that,  as  Smith  was  insolvent,  as  well  as  old,  blind,  and  help- 
less, he  sought  to  secure  this  demand  by  a  contrivance  cal- 
culated to  defeat  the  title  of  the  unsuspecting  purchasers 
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holding  lands  under  Smith.     It  is  in  proof,  that  he  knew        ]815. 
that  Smith  had  conveyed  his  interest  in  lot  54,  in  Manliuiy  \.^^v^-i^*^ 
to  third  persons;  and  the  inference  is  irresistible,  from  his       Reioa?. 
frequent  intercourse  with  that  town,  that  he  knew  that  the       woo.,. 
land  was  in  the  actual  occupation  of  the  purchasers,  and  had 
received   large   and    valuable    improvements.     No   notice, 
however,  is  given  to  them,  as  ter-tenants,  of  the  scire  facias. 
We  have   reason  to  presume  it  was  intentionally  avoided ; 
and  ho  is  content  with  a  service  of  the  writ  on  that  very  old 
an.l  blind  pauper,  who  had  neither  interest  nor  disposition  to 
take  care  of  the  suit,  and  who,  about  that  time,  had  gone  or 
Femoved  to  a  distant  county.     A  verdict  is,  accordingly, 
obtained  upon  the  scire  facias^  without  any  opposition  from 
Smithes  unmstructed  counsel,  for  the  whole  amount  of  the 
original  judgment,  though  he  knew,  at  the  time,  that  it  had 
long  before  been  nearly,  if  not  entirely  discharged.     He  is- 
sues his  execution,  and  directs  the  whole  of  the  judgment  to 
l>e   levied;  and   the  sheriff,  under  his  direction,  sells,  not 
tjpon  the  premises,  but  in  another  town,  all  the  lands  of  the 
present  plaintiffs,  and  which  had  cost  them,  eight  years  be- 
tore,  near  2,000  dollars.     This  sale,  as  well  as  the  previous 
proceedings,  was  unknown  to  the  plaintiffs,  and  the  lands 
'^vere  bid  off  by  a  partner  of  Wood,  for  his  use,  at  a  nominal 
sum.     This  partner  says,  that  he  bid   to  save  the  debt  of 
tiim  and  Wood,  and  which,  as  it  appears,  consisted  chiefly 
of  an  antiquated  account  of  costs  and  charges,  as  attorneys 
for  Smith.     Having  thus  acquired  a  title.    Wood  imposes 
terms  upon  the  plaintiffs,  as  the  previous  owners  of  the  land. 
He   insists  upon  the  payment  of  the  principal  part  of  his 
•demand  against  Smith,  and  compels  them  to  redeem  their       [  *  408  ] 
land  by  giving  him  bonds  and  mortgages  to  the  amount  of 
303  dollars.     Smith  denies  that  any  part  of  that  demand  is 
due;  and  whether  it  be  so  or  not,  the  settlement  cannot  be 
binding  upon  the  plaintiffs;  for  the  same  imposition  which 
attended  the  judgment,  also  infected  this  settlement,  as  it 
was  made  by  them,  totally  uninformed  of  their  rights,  and  in 
ignorance  of  the  fraud  by  which  the  judgment  was  procured. 
I  think  the  weight  of  evidence  is,  that  the  whole  of  the 
original  judgment,  costs  as  well  as  debt,  had   long  before 
been  satisfied.     Smith  testifies  that  he  had  paid  not  only  the 
small  balance  of  the  debt,  but  the  ccr^s,  in  boards ;  and 
another  witness  {Hall)   says,  that    Wood  had  the  benefit  of 
some  boards  upon  som6  claim  which  Wood  had  against  Smith ; 
2^A  in  the  account  exhibited  by  Wood,  in  this  cause,  he  gives 
uo  credit,  and  makes  no  mention  of  the  boards. 

I  am  of  opinion,  therefore,  that  Wood  cannot  be  permitted 
to  acq^ire  and  hold  any  advantage  whatever  under  the  judg- 
ment obtained  upon  the  scire  facias,  and  that  the  whole  pro- 
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ceeding  was  an  imposition  upon  the  plaintiiTs.  I  shall,  ac 
cordingly,  decree,  that  the  bonds  and  mortgages  mentioned 
in  the  pleadings  be  given  up  and  cancelled,  and  that  the 
money  which  has  been  paid  upon  one  of  the  bonds  and 
mortgages  be  refunded,  with  interest ;  and  that  the  defend- 
ant, JVood,  pay  the  costs  of  this  suit ;  and  that  the  bill,  as 
to  the  other  defendants,  be  dismissed  without  costs. 

Decree  accordingly. 


[  *  409  I        *Ch££sebrough  and  others  against  Millard  and 

others. 

Millard  and  others  against  Cheesebrough  and 
others. 


If  a  creditor  has  a  lien  on  two  diflfercnt  parcels  of  land,  and  another  ^^a 
creditor  has  a  sulisequent  lien  on  one  only  of  the  two  |Mircel8,and  the  ^s 

fmor  creditor  elects  to  take  his  whole  deinniid  out  ol  the  parcel  of 
and  on  which  the  subsequent  creditor  has  his  lien^  the  latter  is  en 

titled  either  to  have  the  prior  creditor  thrown  upon  the  other  fund,  or 
to  have  the  prior  lien  assigned  to  him,  for  his  benefit 

So,  if  a  bond  creditor  exacts  the  whole  of  his  demand  from  one 

the  sureties,  that  surety  is  entitled  to  be  subslituted  in  bis  place,  a 

to  a  cession  of  his  rights  and  securities  as  if  he  were  a  purchaser^ 
either  against  the  principal  debtor  or  his  co-sureties. 

And  if  the  prior  creditor  has  put  it  out  of  his  |N>wer  to  make  thecenion, 
t^  seems,  that  he  will  be  excluded  from  so  much  of  his  demaod  as  tbfip 
sitreiy,  or  subsequent  creditor,  might  have  obtained,  if  the  ecmoim 
could  have  been  made : 

But  if  the  prior  creditor,  who  has  disabled  himself  from  making  tho 
assignment,  has  acted  with  good  faith,  and  without  knowledge  m  th9 
rights  of  the  other  creditor,  he  is  not  to  be  injured  b?  his  inability  to 
make  the  cession ;  the  doctrine  o^ mbsiituUon  being  foimded  on  mere 
equity  and  benevolence. 

Where  a  l)ond,  ])ayable  in  hoc  instalments,  was  secured  by  a  mortgage 
on  a  mill,  &c.,  and  the  debtor,  afterwards,  gave  a  second  mortnge  oo 
six  other  lots  of  land,  specifically,  to  secure  the  payment  of  Uie  fint 
instalment,  but  without  reference  to  the  first  mortgages  and  afl  tlia 
imrties,  aflerwanlH,  bv  an  arrangement  between  them,  declared  tbe 
second  instalment  paid,  and  cancelled  the  first  mortgage,  leaving  tbe 
second  mortgage  to  remain  as  security  for  the  first  inatalment ;  mat 
a  sale  of  the  six  lots,  under  a  subsequent  judgment,  which  was  a  Bm 
on  the  equity  of  redemption,  in  these  lots  only,  A.  purchawd  tmo  lo^ 
and  B.  fow  lots,  knowing,  at  the  time,  the  situation  of  tbe  nioftn|i; 
and  B.  af\erwards  purchased  the  second  mortgage,  and  filed  a  nfl  to 
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it  was  held  that  A.  was  bound  to  cowiraiiie  lowanii  ike 
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satisnirtion  of  the  principal  and  interest  due  on  the  first  instahnent,         1815. 
according  to  the  actual  i^eUtive  value  of*  the  lofcs  and  not  according  to   ^^^       *    , 
the  prices  lur  whicli  they  were  sold  at  the  sherifi''s  sale. 

CHEESE' 

THE  following  are  the  material  facts  on  which  the  con-      ^'^^^J^^^" 
Iroversy  between  the  parties  in  the  above  causes  arose,  and     Millarl. 
*will  be  sufficient  to  explain  the  grounds  on  which  the  decis-     ^'^  ****** 
ion  of  the  Court  turned,  without  a  minute   detail  of  the        L    ^^^ 
voluminous  pleadings  and  proofs. 

On  the  22d  of  December,  1803,  Thomas  Smith,  of  Mil-  - 
toriy  county  of  Saratoga,  executed  a  bond  to  Ambrose  MiU 
lard,  (defendant,)  and  Benajah  Millard,  for  the  payment  of 
3,500  dollars,  in  two  instalments,  with  interest ;  and  to  secure 
the  payments,  he,  at  the  same  time,  executed  a  mortgage  on 
certa.n  mill  property,  in  Ballston,  Afterwards,  on  the  17th  of 
March,  1804,  Smith,  as  collateral  security  for  the  payment  of 
ihe  first  instalment,  and  the  interest  on  the  bond,  executed  a 
second  mortgage,  on  six  lots  of  land  in  tiie  village  of  Waterford, 
and  about  which  the  present  controversy  arose.  The  second 
mortgage  recited  the  bond,  and  that  the  mortgage  was  given 
for  securing  the  payment  of  the  first  instalment,  and  interest, 
but  made  no  mention  whatever  of  the  first  mortgage.  By  the 
endorsements  on  the  bonds  and  mortgages,  it  appeared,  that, 
on  the  8th  of  Jane,  1808,  Samuel  Bacon,  and  on  the  26th 
of  October^  1808,  Benjamin  Marvin,  also  became  interested 
in  the  bpnd  and  securities  ;  and  by  some  arrangements  of  the 
parties,  Marvin  was,  at  that  time,  considered  as  the  owner 
of  the  first  mortgage,  and  Ambrose  Millard,  one  of  the  mort- 
gagees in  the  first  mortgage,  as  owner  of  the  second  mort- 
gage. Afterwards,  on  tlie  12th  of  January,  1809,  by  agree- 
ment between  all  the  parties  concerned  in  the  two  mort- 
gages. Smith  was  credited  on  his  bond  with  the  payment  of 
the  second  instalment,  and  Marvin  discharged  the^r^t  mort- 
gage ;  and  the  first  instalment  which  was  declared  to  be  unpaid, 
was  left  to  rest  for  its  security  on  the  second  mortgage.  The 
chief  object  of  this  arrangement  appeared  to  have  been  to 
accommodate  third  persons,  Miller  and  Taylor,  who  were  in- 
terested in  the  mill-property.  Before  this  arrangement, 
however,  was  made,  John  Van  Schaick  and  Myndert  Van 
Schaick,jun,,  (defendants  in  the  first  suit,)  had,  on  the  13th 
of  June,  1808,  obtained  a  judgment  in  the  Supreme  Court 
againt  Smith,  the  mortgagor,  which  bound  his  equity  of  re- 
demption *in  the  second  mortgage  ;  his  interest  in  the  lands  [  *  411 
covered  by  the  first  mortgage  having  been  passed  away 
by  him. 

An  execution  was  issued  on  the  judgment  of  /.  and  M. 
Van  Schaick^  and  the  lots  included  in  the  second  mortgage 
were  sold  by  the  sheriff,  in  January,  IPIO;  and,  at  the  sher- 
ifTs  sale,  the  plaintiHs  in  the  fir  t  suit  became  the  purcha- 
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sers  of  two  of  the  lots,  with  full  knowledge,  at  the  time,  of  the 
existence  of  the  second  mortgage,  and  of  the  discharge  of 
the  first  mortgage ;  the  other  faur  lots  were  purchased  by 
J,  and  M.  Van  tSchaick,  the  plaintiffs  in  the  execution. 

Afterwards,  on  the  7th  of  December^  1810,  John  D.  P. 
Douw,  (defendant  also  in  the  first  suit,)  as  trustee  of  the  joint 
interest  of  himself  and  J.  and  M.  Van  Schaick,  look  from 
Ambrose  Millard  an  assignment  of  the  bond  and  second 
mortgage,  in  order  to  be  protected  against  it ;  and  proceeded 
to  foreclose  the  mortgage  by, advertising  the  sale  of  the 
mortgaged  premises  at  auction,  under  a  power  of  sale  con- 
tained in  the  mortgage.  The  plaintiffs  in  the  first  suit,  who 
were  the  purchasers  of  two  of  the  lots,  then  offered  Douw 
and  Van  Schaick  to  contribute  to  the  discharge  of  the  second 
mortgage,  aoaDrding  to  the  relative  value  of  those  lots,  esti- 
mated by  the  sheriff's  sale ;  but  this  offer  was  refused. 

The  plaintiffs  in  the  first  suit,  as  purchasers  of  the  two 
lots,  then  filed  their  bill  the  19th  of  July,  1811,  to  be  dis- 
charged from  the  second  mortgage  altogether,  on  the  ground 
of  fraud,  &c.,  or  to  be  relieved,  on  contributing  ratably  to 
the  payment  of  the  moneys  secured  by  the  mortgage ;  and, 
also,  for  an  injunction  against  the  proceedings  of  Douw 
under  the  mortgage. 

The  plaintiffs  in  the  second  suit  filed  their  bill  the  23d 
of  November y  1811,  to  compel  the  plaintiffs  in  the  first  suit 
to  redeem  the  mortgage  by  contributing  according  to^the  ac- 
tual relative  value  of  the  lots,  or  that  the  equity  of  redemption 
as  to  those  two  lots  be  foreclosed. 


[  *  412  ]  ^Woodworth,  for  the  plaintiffs,  in  the  first,  and  for  the  de- 

fendants, in  the  second,  cause. 

Henry,  contra. 

The  Chancellor.  The  controversy  resolves  itself  into 
these  two  questions : 

1st.  Whether  Cheesebrough  and  others  are  bound  to  con- 
tribute towards  the  payment  of  the  mortgajge  ? 

2dly.  If  they  are,  then  what  is  to  be  the  rule  of  contri- 
bution ? 

1.  The  weight  of  testimony  is  decisive  in  proof  of  the 
agreement  and  understanding  of  all  the  parties  to  the  bond 
and  mortgages,  that  the  payment  of  the  1 ,902  dollars  and 
78  cents,  for  which  the  receipt  was  given  by  Bacon^  and 
the  certificate  of  discharge  by  Marvin,  was  to  be  applied 
to  the  discharge  of  the  second,  and  not  of  the  first,  instat 
ment.  This  appears  from  the  depositions  of  Bacon,  Cook, 
and  G.  Van  Schoonhoven,  and  from  the  certificate  itself,  t 
324 


CASES  IN  CHANCERY.  41-2 

See  no  room  to  doubt  of  the  intention  of  the  parties,  or  of  1615. 
the  validity  of  the  arrangement.  It  was  one  which  they 
^irere  competent  to  make,  and  it  was  evidently  made  in  good 
faith,  and  for  their  mutual  convenience,  without  any  inten- 
tion injurious  to  others.  The  first  mortgage  was,  therefore, 
absolutely  discharged,  and  the  second  mortgage  remained 
binding  as  a  security,  for  the  first  instalment ;  and  it  cannot 
now  be  questioned,  or  denied,  to  be  a  subsisting  encumbrance, 
unless  the  purchaser,  under  the  judgment,  can  show  some 
e^quitable  right,  arising  out  of  the  circumstances  of  the  case, 
to  be  protected  from  its  operation. 

I  admit,  as  a  principle  of  equity,  that  if  a  creditor  has  a 
lien  on  two  different  parcels  of  land,  and  another  creditor 
lias  a  lien  of  a  younger  date  on  one  of  those  parcels  only. 
Find  the  prior  creditor  elects  to  take  his  whole  demand  out 
Df  the  land  on  which  the  junior  creditor  has  a  lien,  the  lat- 
Lcr  will  be  entitled,  either  to  have  the  prior  creditor  thrown 
•upon  the  other  fund,  or. to  have  the  prior  lien  assigned  to        [*4I3] 
liim,  and  to  receive  all  the  aid  it  can  afford  him.     This  is  a 
rule  founded  in  natural  justice,  and  I  believe  it  is  recognized 
in  every  cultivated  system  of  jurisprudence.     In  the  English 
law,  it  is  an  ordinary  case,  that  if  a  party  has  two  funds, 
tie  shall  not,  by  his  election,  disappoint  another  who  has  one 
fund  only,  but  the  latter  shall  stand  in   the  place  of  the 
[brmer,  or  compel  the  former  to  resort  to  that  fund  which 
can  be  affected  by  him  only.     {Sagiiary  v.  Hyde^  1    Vem, 
455.     l^Elh  V.  Eden,   10  Mod.  488.     Attorney- General  v. 
Tyndall,  Amb,  614.     Aid  rich  v.  Cooper,  8  Ves.  388.  391  — 
5.    Trimmer  v.  Bayne,  9  Ves.  209.)     The  party  liable  to  be 
affected  by  this  ele<?tion,  is  usually  protected  by  means  of 
mbftitution.     Thus,  for  instance,  if  the  creditor  to  a  bond 
exacts  his  whole  demand  of  one  of  the  sureties,  that  surety 
is  entitled  to  be  substituted  in  his  place,  and  to  a  cession  of 
his  rights  and  securities,  as  if  he  was  a  purchaser,  either 
against  the  principal  debtor  or  the  co-sureties.     This  doc- 
trine of  substitution,  which  is  familiar  to  the  civil  law,  {Dig, 
46.  1.  17.  and  36.      Voet,  h.  t.  s.  27.  29,  30.)  and  the  law 
of  those  countries  in  which  that  system  essentially  prevails, 

iPothier's  Traite  des  Obits:,  n.  275.  280.  427.  519,  520.  522. 
raims's  Equity,  vol.  1.  122.  124.  Hah.  Pralec,  Inst.  lib.  3. 
lit.  21.  n.  8.)  is  equally  well  known  in  the  English  chance- 
ry. In  the  case,  ex  parte  Crisp,  ( I  Atk,  1 33.)  Lord  Hard- 
tfficke  said,  that  where  the  sun?ty  paid  off  a  debt,  he  was 
entitled  to  have,  from  the  creditor,  an  assignment  of  the  se- 
curity, to  enable  him  to  obtain  satisfaction  for  what  he  had 
paid  beyond  his  proportion.;  and  in  Morgan  v.  Seymour,  (1 
CS.  Rep.  64.)  the  Court  decreed  that  the  creditor  should 
Issign  over  his  bond  to  the  two  sureties,  to  enable  them  to 
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iiclp  themselves  against  the  principal  debtor.  To  apply, 
tlien,  the  general  principle  to  the  present  case,  if  the  first 
mortgage  had  not  been  discharged,  and  the  mortgagee  had 
chosen  to  enforce  the  payment  of  the  whole  first  instalment, 
from  the  lunds  covered  •by  the  second  mortgage,  to  the  loss, 
perhaps,  of  the  lien  of  the  judgment  creditor  by  the  con- 
sumption of  the  subject,  that  creditor,  and,  probably,  the 
purchaser  under  the  judgment,  would  have  been  entitled, 
either  to  have  turned  him  from  the  path  he  had  taken,  or  to 
the  aid  of  the  first  mortgage,  to  recover  a  proportional  in- 
demnity from  the  other  lands  covered  by  that  mortgage. 
But,  in  this  case,  the  first  mortgage  is  cancelled,  and  no 
such  recourse  can  be  had ;  and  the  question  which  arises  is, 
whether  the  second  mortgage  can,  in  such  case,  be  en- 
forced ?  It  appears,  from  some  of  the  authorities  to  which  I 
have  referred,  to  be  well  settled,  that  if  the  creditor  has  put  _ 
it  out  of  his  power  to  make  the  assignment,  he  is,  in  many  ^ 
casies,  to  be  precluded  from  so  much  of  his  demand  as  the^ 
surety,  or  younger   creditor,  might   have  procured,  if  the^ 

cession  could  have  been  made.     Hepellitur  exccptione  cedcn 

darum  actionum.     And  if  the  judgment  creditor,  in  this  case, 
had  given  notice  to  the  owner  of  the  first  mortgage,  befor^s 
the  arrangement  ^nd    discharge  took  place,  of  the  equitj^ 
which  he  claimed   and  expected,  I  might,  probably,  hav^v 

been  inclined  to  have  stayed,  to  a  certain  extent,  the  opera ; 

tion  of  the  second  mortgage.     But  there  is  no  evidence,  o  ^ 
even  ground  for  presumption,  that  either  Marvin  or  MillardSm 
the  owners  of  the  mortgages,  knew  of  the  existence  of  th— 
jurlgment  when  the  arrangement  was  made  and  carried  int— ^ 
eficct.     They  were  not  bound  to  search  for  the  judgmen^V 
and  the  record  was  no  constructive  notice  to  them ;  and  ^.^- 
this  rule  of  substitution  rests  on  the  basis  of  mere  equity  an^^ 
benevolence,  the  creditor   who  has  thus  disabled  himseL    ^ 
from  making  it  is  not  to  be  injured  thereby,  provided  h  ^ 
acted  without   knowledge  of  the  other's  rights,  and  witJV^ 
good  faith  and  just  intention,  which  is  all  that  equity  in  sue  M^ 
case  requires.     {Pothier's  Traitc  des  Oblig.  No.  520.)     "  Tl»« 
other  debtors  and  sureties,"  to  adopt  the  observations  f^t 
Poihiery  "  might,  as  well  as  the  creditor,  have  taken  care  c^^ 
the  right  of  hypothecation  which  he  has  lost;  they  migl:^^ 
summon  •him  to  interrupt,  at  their  risk,  the  third  purchaser^; 
or  to  oppose  the  decrees.     It  is  only  in  the  case  in  whioA 
they  may  have  put  the  creditor  in  default^  that  they  roa/ 
complain  that  he  has  lost  his  hypothecation." 

Nor  have    Cheesebrough  and  others   any  peculiar  equity 
on  their  part,  to  entitle  them  to  set  up  the  discharge  of  the 
first  mortgage  as  an  equitable  bar  to  contribution.     The/ 
came  in  as  purchasers  at  the  sherifTs  sale  long  after  the 
3^26 
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disctiarge  had  taken  place,  and  with  notice  of  that  fact,  and 
of  the  existence  of  the  second  mortgage.  They  were,  ac- 
cordingly, duly  apprized  of  the  condition  of  the  subject 
which  they  purchased  ;  and  they  had  even  taken  the  advice 
of  council,  whether  the  second  mortgage  was  a  valid  and 
subsisting  encumbrance.  And,  before  the  commencement 
of  their  suit,  they  had  admitted  its  validity  by  offering  to 
contribute  to  its  discharge,  and  actually  tendering  in  money 
what  they  deemed  their  just  proportion.  Under  all  these 
circumstances,  they  have  no  equity  as  against  the  second 
mortgage ;  and  I  am  of  opinion,  on  every  view  of  the  point, 
that  the  mortgage  is  not  discharged,  and  that  the  owner  of 
it  is  entitled  to  have  it  satisfied  out  of  the  lots  which  it  ori- 
ginally covered. 

^.  The  rule  of  contribution  between  the  parties,  as  owners 
of  the  different  lots,  must  be  the  actual  relative  value  of  the 
lots,  and  this  value  is  to  be  ascertained  by  the  testimony  of 
witnesses,  in  preference  to  estimating  it  by  the  price  at  which 
they  were  respectively  purchased  at  the  sheriffs  sale.  Such 
sales  are  by  no  means  a  sure  and  certain  test  of  value ;  and  I 
see  no  good  rea-^on  why  we  should  depart  from  the  better 
standard,  and  adopt  this  precarious  one,  which  is  liable  to 
constant  variation,  and  must  depend,  in  a  great  measure, 
upon  contingencies.  The  object  of  the  principle  of  contri- 
bution is  equality  in  the  support  of  a  common  burden,  and 
the  law  upon  this  point,  as  Lord  Coke  observed  in  Sir  fVm. 
HarberVs  case,  is  **  grounded  upon  great  equity  ;"  and  equity 
has  a  regard  to  the  true  value,  and  not  one  depending  upon 
♦contingency  and  speculation.  The  rumor  prevailing  at  the 
sale,  that  the  lots  might  be  affected  by  some  voluntary 
conveyances  of  the  original  mortgagor,  has  been  urged 
as  a  reason  for  taking,  in  this  instance,  the  auction  price ; 
but  I  do  not  perceive  the  force  of  the  argument.  The 
rumor,  it  is  to  be  presumed,  affected,  in  equal  proportion, 
the  price  of  all  the  lots,  and  leaves  the  general  rule  just  as 
applicable  as  before.  I  shall,  accordingly,  as  the  best  evi- 
(itencc  of  value,  adopt  the  relative  valuations  made  by  the 
witnesses,  J.  Van  Schoonhoven  and  Mandevilh,  and  which 
is  as  follows,  viz : 

Lot  No.  133 ^700 

134 2,500 

135 300 

138 550 

139 400 

140 300 

A  reference  must,  therefore,  be  made  to  a  master,  to  com- 
pute tlie  sum  due  from    the    plaintiffs,   Cheesebrottgh    and 


1815. 

CH£K8K- 

BROUQH 

V. 

Millard 
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others,  as  purchasers  of  lots  No.  134.  and  139,  on  this  ratio 
of  contribution  towards  satisfaction  of  the  principal  and  in- 
terest due  on  the  first  instalment  of  the  bond,  and  also  the 
costs  of  advertising  under  the  power  contained  in  the  said 
mortgage.  The  question  of  costs,  in  these  suits,  is  reserved 
until  the  coming  in  of  that  report. 

Decree  accordingly 


[*417]  ♦Nicholson  against  IIalset  and  others. 

Where  the  legal  and  equitablt  estates  in  land,  l>eing  co-extensiro,  unite 
in  the  same  |)erson,  the  equUMe  n  merged  in  the  legal  estate,  which 
descends  according  to  the  rides  of  law. 

ThiiSf  if  the  legal  estate  in  fee  descend,  ex  parte  matemOj  and  the  mia- 
tahle  estate  in  fee,  ex  parte  paterna,  the  eqni table  estate  is  merged  hi 
tiie  legal,  and  l>otli  go  in  the  line  of  descent  of  the  legal  estate. 

As  where  A^  having  paid  money  for  the  purchase  of  land,  died  beibre 
any  conveyance  was  made,  and  H.,  afterwards,  took  a  conveyance  of 
the  land,  in  trust,  for  the  infant  daughter  ofA^towhom  he,  after- 
wards, executed  a  deed  in  fee,  she  was  held  to  have  acquired  the 
legal  estate  by  purchase ;  and  on  her  death  without  issue,  the  estate 
descended  to  -her  brothers  and  sisters  of  the  half-bloody  to  the  ezclasioii 
of  her /jo/cma/  uncle. 

Where  a  deed  has  been  duly  executed  and  delivered,  a  sul)sequent  sur- 
render, or  destruction  of  it,  will  not  devest  the  estate  conveyed  by  it 

April  15U,.  THOMAS  NICHOLSON,  (the  brother  of  the  plaintiff, 
John,)  and  Johfi  Caniine,  now  deceased,  made  a  joint  loca- 
tion on  4,132  acres  of  land  in  the  township  of  Chemung  ;  and 
before  they  obtained  the  patent,  Nicholson  died,  the  4th  of 
January,  1192.  A  patent  was,  afterwards,  i.ssued  to  Can- 
tine  for  the  lot  No.  122,  containing  4,000  acres,  one  moiety 
of  which  he  held  as  trustee  for  the  heirs  of  Thomas  Nichol' 
son,  deceased,  who  died  intestate,  without  issue,  leaving  his 
wife  Rebecca,  enseint  of  a  female  child,  born  in  May,  1792, 
and  named  tlliza  Bradner,  Before  the  19th  of  November j 
1792,  Caniine,  by  an  agreement  with  the  widow,  conveyed 
to  her  infant  daughter,  Eliza  Bradner^  in  fee.  two  parcels  of 
1,640  acres,  and  410  acres,  making  together  about  one  half 
of  the  lot  so  held  in  trust  by  him.  By  the  advice  of 
John  Nicholson,  father  of  Thomas  Nicholson,  deceased,  and 
o(  Benoni  Bradner,  father  of  his  wife,  and  with  her  consent, 
the  deed  was  given  up  to  Caniine,  and  is  lost  or  destroyed  ; 
^^^^  and,  instead  thereof,  Cantine,  on  the  19th  of  NotfeiAer, 
■■B]  1792,  conveyed  to  the  infant  daughter,  in  fe&,  for 
^J       888 
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consideration  of  750  dollars,  1,640  acres,  part  of  lot  No.  1£15. 
122)  in  Chemung;  and  on  the  same  day  conveyed  to  the 
widow  410  acres,  parcel  of  the  same  lot,  in  fee.  for  the  con- 
sideration of  250  dollars.  The  widow  of  T.  iV.,  deceased, 
intermarried  with  Z.  Halsey,  by  whom  she  has  had  ii?e 
children,  all  infants,  and  who  are  made  defendants  by  their 
guardian.  The  infant  daughter  of  T.  N.  died*  the  29th  of 
January,  181 1,  intestate,  and  without  issue,  leaving  the 
piaintiff,  her  eldest  uncle,  in  the  paternal  line,  and,  as  he 
alleged  in  his  bill,  entitled  by  right  to  the  inheritance  of  the 
said  EUza  B,,  deceased.  The  plaintiff  stated,  that  he 
apprehended  that,  in  consequence  of  the  irregular  proceeding 
of  Cantine,  the  plaintifTs  succession  to  the  estate  was  im- 
peded, and  that  the  same  may  have  descended  at  law  to  the 
children  of  Rebecca,  by  her  second  husband,  being  the 
brothers  and  sisters  of  the  infant  Eliza,  deceased,  of  the  half- 
blood.  That  Thomas  Nicholson,  in  his  lifetime,  purchased  of 
one  Bell,  lot  No.  26,  in  Romulus,  containing  600  acres,  for 
which  he  paid  150  dollars,  and  took  a  conveyance  in  fee; 
that  Bell,  having  afterwards  sold  the  lot  to  frm.  Thompson^ 
and  a  dispute  arising  between  the  infant  Eliza  and  Thomp- 
9on^  as  to  the  land,  Thompson,  for  the  consideration  of  100 
dollars,  executed  a  release  to  her  of  all  his  claim  to  the  lot. 
The  plaintiff  charged  that  the  wife  of  T.  N.  received  of  the 
personal  estate  of  her  husband  1 ,500  dollars,  a  sum  beyond 
all  the  property  she  brought  on  her  marriage. 

The  defendants,  in  their  answers,  alleged,  that  the  lands  in 
Chemung,  and  the  lot  in  Romulus,  were  purchased  with  the 
proper  money  of  Rebecca,  the  wife  of  T.  Nicholson,  advanced 
to  her  by  her  father,  before  her  marriage,  and  not  with  the 
property  of  her  husband,  who  left  no  estate,  except  a  bond 
of  400  dollars  ;  that  the  substituted  deeds  were  given  in  order 
that  she  miglit  have  a  part,  and  under  a  verbal  promise  of 
indemnity  to  Cantinc  ;  and  they  insisted,  that,  notwithstanding 
those  deeds,  the  infant  daughter  of  T.  N  continued  seised 
in  fee  of  the  whole  2,050  acres,  and  that  the  inheritance  de- 
scended *whf^lly  to  her  brothers  and  sisters  of  the  half-blood.  [•419] 
That  two  of  the  Onowlaga  commissioners,  on  the  1 0th  of 
September,  1600,  adjudged  that  the  title  in  lot  No.  24,  in 
Romulus,  was  in  the  infant  Eliza  B,  Nicholson,  That  the 
lot  was  granted  to  one  Sampson,  a  soldier,  the   9th  of  July^ 

1790,  who  sold  the  lot  to   Thompion,  the   14th  of  December^ 

1791,  who  released  on  the  2d  oi  April,  1799,  to  the  infant. 
That  her  father  purchased  the  lot  of  one  BelL  who  obtained 
a  conveyance  from  Sampson,  dated  the  26th  of  March^ 
1784,  when  Sampson  was  an  infant,  and  under  age;  so  that 
the  title  of  Nicholson  was  not  valid  in  law ;  and  that  B. 
Bradner  purchased  the  title  of  Thompson,  for  the  use  of  the 
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1815.       infant,  and  obtained  the  award  of  the  commissioners  in  bei 
v^-N^-^^  favor.      That  the  debts  of    T.  Nichohon,  at   his   deccasei 
Nicholson     greatly  exceeded  his  estate,  and  that  the  widow  had  never 
Ralsky.      received  any  thing  for  what  she  brought  him  on  her  mar- 
riage. 

Gold,  forithe  plaintifl*,  contended,  1.  That  Thomas  Nich' 
ohon,  having  paid  for  a  moiety  of  the  lot  in  Chtwung,  was 
entitled  to  a  conveyance  ;  and,  on  the  day  of  his  death,  was 
vested  with  an  equitable  estate  in  huch  moiety,  subject  to 
the  same  law  of  descents  as  a  legal  estate.  (2  Powell  an 
Cont.  56.  :3  P.  Urns.  211.  1  Ej.  Cas.  Abr.  175.  pi.  6. 
10  Mod.  515.  2  rern.  679.  2  i\  Wnis.  629  1  Venu 
298.471.) 

2.  That  if  moneys,  as  alleged,  had  been  advanced  to  the 
wife  of  T,  iV.  by  her  father,  as  her  marriage  portion,  they  " 
were  received  by  him,  in  virtue  of  his  marital  rights;  and^^ 
if  vested  in  the  lands  in  question,  created  no  lien  in  favor  oM 
the  widow,  but  the  land  descended  to  the  heirs  of  tJie  hus — 
band,  as  though  the  legal  title  had  been  vested  in  him  attb^= 
time  of  purchase.  (2  Fowdl  on  Ck>nt,  93,  94.  2  Vcm.  20-  ** 
322.  Sugden's  Law  of  Vend.  427.  2  Eq.  Cas.  Ab.  138  s 
pi.  5.) 

3.  That  the  destruction  of  the  deed  to  the  infant,  and  th^ 
subsequent  deeds,  were  unauthorized,  and  could  not  alter  ok: 

I  •  420  ]       *change  the  nature  of  the  intestate's  equitable  estate,  o^^ 
prejudice  the  rights  of  the  plaintiff  as  his  heir. 

4.  That  the  100  dollars  paid  to  Thompson^  for   his  claim 
to  quiet  the  title,  was  not  the  consideration  of  an   origina  — 
purchase,  and  cannot  affect  the  title  of  T.  Nicholson^  which 
according  to  the  evidence,  was  a  valid  legal  title  ;  or,  if  i' 
were  questioned,  an  issue  should  be  directed  to  ascertain  it^ 
validity  at  law. 

Henry,  contra,  contended,  1.  That  by  the  execution  of  th^ 
trust,  the  legal  and  equitable  titles  were  united,  and  the  trus 
merged  in  the  legal  estate  :  and,  2.  That  the  Court  will  no-^ 
open  the  descent,  so  as  to  separate  the  legal  and  equitabli^ 
estate,  and  alter  the  course  of  descent.     This  is  an  attempC^- 
by  a  collateral  relation,  to  deprive  the  half-bloc  d  of  thefr^ 
right.     The  father  did  not  die  seised,  for  no  legal  estate  hh^^ 
passed.    The  stale  could  not  be  a  trustee  by  implication.    "H  <? 
person  stno  I  seised  in  trust  for  him.     Alter  his  death  tb^ 
patent  for  the  lot  issued,  and  then  Cantine  became  seised  o/ 
the  moiety  in  trust  for  the  daughter,  en  ventre  sa  mere.     The 
trustee  conveyed  this  moiety,  in  fee,  to  the  infant,  the  cestuf 
que  truit.     She  was,  then,  seised  in  fee,  and  the  fee  cocA/ 
not  be  devested  by  the  destruction  of  the  deed,  without  to 
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asstrnt.     The  subsequent  deeds  were  mere  nullities.     The        1815. 
Irusi  was  executed  by  the  first  conveyance,  and  the  rights  of  v..^^\/-^^ 
the  daughter  were  vested  and  fixed  in  her  as  a  purchaser;    NicHOLsoir 
and  hcivmg  the  estate  as  a  purchaser,  and  not  by  descent  or      haZijit. 
gift  fnun  her  father,  there  could  be  no  doubt  on  the  case. 
[Cruise's  Dig,  tit.  Descent,  ch.  3.  s.  49,  50.     Goodright  v       tS.C.3F««. 
HeUs,  Doug.ll\.\)  •^"^^• 

Admitting  that  the  purchase  money  came  from  the  mater- 
nal grandfather,  yet  the  defendants  would  have  the  superior 
equity.  If  not,  yet,  as  heirs,  their  equity  was  equal;  and 
having  the  legal  estate,  this  Court  will  not  disturb  them. 
(2  Vervon,  578.) 

*As  to  the  lot  in  Romulusy  the  deed  from   Thompson  was       [  *  42\  ] 
direct  to  E'iza  B,  Nicholson,  who  thereby  became  a  purcha- 
ser.    But  if  Thompson  had  no  title  which  he  could  convey, 
then  she  took  by  descent ;  and  the  plaintiiT.  having  a  com- 
plete remedy  at  law,  cannot  come  to  this  Court  for  relief. 

Gold,  in  reply,  insisted,  that  Cantine,  having  received  the 
money,  was  a  trustee  in  the  lifetime  of  T.  Nicholson,  and 
that  equities  descend  as  real  estates ;  that  the  state  could  be  a 
trustee,  as  where  a  contract  was  made  with  the  land-ofl[ice,  and 
part  of  the  purchase  money  paid  before  the  patent  issued  ; 
and  a  mandamus  would  lie  to  compel  a  conveyance  on  com- 
pleting the  payment.  The  equitable  estate  descended  to 
the  infant  daughter  of  T.  Nicholson,  who  was  entitled  to 
the  deed  from  Canting  on  no  other  ground  than  as  the  heir 
of  her  father.  The  case  of  Goodright  v.  fVells  was  dis- 
tinguishable from  the  present.  It  is  impossible  to  say  that 
the  estate  is  not  derived  from  T.  Nicholson,  The  case  is, 
then,  within  the  spirit  and  meaning  of  the  fourth  canon,  in 
the  statute  of  descents.  (3  Cruise's  Dig.  401.  tit.  29.  c.  3. 
i2.  54.  56,  57.)  An  equitable  estate  will  be  supported  at 
law.     (3  Johns.  Rep.  216.  Foote  v.  Colvin.) 

This  Court  has  jurisdiction  in  cases  of  lost  or  suppressed 
deeds;  and  where  the  Court  has  acquired  jurisdiction  for  the 
purpose  of  discovery,  or  otherwise,  it  will  retain  the  suit, 
in  order  to  do  complete  justice  between  the  parties,  and  to 
prevent  useless  litigation.  {Coop.  Eq.  PI.  28.  2  Johns. 
Cos.  424.) 

The  Chancellor.  This  is  a  claim  to  the  inheritance 
made  by  the  paternal  uncle  of  Eliza  B.  Nicholson,  against 
her  brothers  and  sisters  of  the  half-blood. 

The  statute  of  descents  says,  that  brothers  and  sisters  of 
the  half  blood  shall  inherit  equally  with  those  of  the  whole 
blood,  unless  the  inheritance  come  by  descent,  devise,  or 
gift,  of  some  ancestor  of  the  person  dying  seised,  in  which 
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1815.      *case  all  who  are  not  of  the  blood  of  such  ancestor  are 
excluded. 

Eliza  B.  Nicholson  died  in  infancy,  seised  in  fee  of  a 
moiety  of  4,000  acres  of  land  in  Chemung,  and  of  the  whole 
of  lot  No.  24,  in  Romulus. 

The  testimony  is  conclusive,  that  John  Canline,  in  hii 
lifetime,  conveyed  to  her  the  moiety  of  the  Chemung  lands. 
This  conveyance  was  afterwards  delivered  back  to  Cantint 
by  her  mother,  and  new  deeds- taken  to  the  infant  and  her 
mother,  of  the  same  lands,  in  separate  and  unequal  portions. 
The  first  deed  is  supposed  to  have  been  destroyed  after  it 
was  dehvered  up,  and  it  cannot  now  be  found.  This  subse- 
quent surrender  and  destruction  of  that  deed  could  not  de- 
vest the  infant  of  the  estate  of  which  she  was  seised  under 
that  deed,  and  she  must  have  transmitted,  by  descent,  her 
interest  in  the  same,  unimpaired,  to  her  heirs  at  law.  This 
is  a  clear  and  undeniable  proposition  ;  and  as  she  is  to  be 
considered  as  having  acquired  the  legal  estate  by  purchase, 
the  question  is,  whether  this  Court  can  now,  in  aid  of  the 
heir,  ex  parte  paternal  take  notice  of  the  equitable  title  to 
those  lands  which  she  inherited  from  her  father,  and  which 
was  afterwards  united  with  the  legal  estate  by  means  of  the 
conveyance  from  Cantinel  It  may  be  laid  down  as  a 
settled  principle,  that  when  the  legal  and  equitable  estates 
(being  co-extensive)  unite  in  the  same  person,  the  equi- 
table estate  is  merged  in  the  legal,  and  may  be  said  no 
longer  to  exist  for  the  purpose  of  being  recognized  and  acted 
upon  by  this  Court.  The  legal  estate  is  left  to  prevail 
according  to  the  rules  of  law.  The  existence  and  truth  of 
this  principle  has  been  frequently  declared,  both  in  Courts  of 
law  and  equity.  Thus,  in  Goodright  v.  fVells^  {Dovg.  771.) 
it  was  acknowledged,  that  if  the  legal  interest  descend 
in  fee,  ex  parte  materna,  and  the  equitable  interest  in  fee, 
ex  parte  paterna,  the  equitable  estate  merges  in  the  legal, 
and  both  follow  the  line  through  which  the  legal  estate 
descends  ;  and  the  Court  held,  that  after  such  union,  the  legal 

[•  423  ]  *and  equitable  estates  should  not  open  on  the  death  of  the 
person  so  seised,  and  be  severed  for  the  claim  of  different 
heirs.  The  judges  said,  there  was  no  such  case  in  law  cm 
equity,  and  there  was  no  reason  for  it ;  for  the  moment  botk 
estates  met  in  tlie  same  person,  there  was  an  end  of  the  trust, 
as  a  man  could  not  be  a  trustee  for  himself.  And,  to  use  the 
language  of  Lord  Mansfield,  "  why  should  the  estates  open 
at  his  death  ?  What  equity  has  one  set  of  heirs  more  than 
the  other  ?  The  legal  estate  draws  the  trust  after  it,  and  the 
latter  is  not  to  be  revived  so  as  to  make  the  heir  at  law  of 

^  one  denomination  a  trustee  for  the  heir  at  law  of  another 

B  denomination,  who  would  have  taken  the  equitable  estate? 
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if  Ihnt  and  the  legal  estate  had  not  united.     There  is  no        1815. 
room  for  chancery  to  interpose,  and  the  rule  of  law  must 
prevail." 

The  case  of  Doe  v.  Putt^  cited  from  the  C.  B.,  was  con- 
sidered by  the  K.  B.  as  having  established  the  same  doc* 
trine,  and  to  have  rule4  that  the  cestuy  que  trust,  taking  the 
legal  estate  from  the  trustee,  as  a  purchaser,  thereby  altered 
the  course  of  descent. 

The  principle  advanced  in  the  case  from  Douglas's  Rep.  was 
nfterwards  sanctioned  by  Lord  Thurlow,  in  Wade  v.  Paget, 
(1  Bro.  364.)  and  by  the  master  of  the  rolls,  in  Philips  v. 
Brydges,  (3  Ves.  126,  127.)  and  again,  in  Selby  v.  Alston; 
(3  res,  339.)  this  last  case  arose  on  a  bill  by  the  paternal 
heir,  claiming  the  estate  as  heir  of  the  equitable  title,  against 
the  heir  on  the  maternal  side,  who  was  in  possession,  and 
claimed  as  the  heir  to  the  legal  estate.  The  case  is  much 
in  point,  and  presses  strongly  on  the  one  before  us.  The 
Court  there  held,  that  after  the  union  of  the  equitable  and 
legal  estates  in  the  same  ancestor,  the  former  was  absorbed 
and  gone  ;  and  the  bill  was  dismissed  because  the  paternal 
heir  had  no  equity. 

The  plaintiff,  then,  under  the  authority  of  these  cases,  and 
the  principle  which  they  so  clearly  and  so  rationally  estab- 
lish, has  no  claim  to  the  assistance  of  the  Court  in  respect 
to  the  Chemung  lands.  There  can  be  no  doubt  that  the 
infant  cestuy  que  trusty  by  means  of  the  conveyance  from  [  *  424  ] 
Cantine,  the  trustee,  took  the  legal  estate  as  purchaser ;  and, 
consequently,  if  the  legal  and  equitable  estate,  so  united  by 
that  purchase,  were  not,  afterwards,  severed  and  revived  by 
her  own  act,  and  cannot  be  considered  as  opening  at  her 
death,  she  must  have  transmitted  the  entire  inheritance  by 
descent  to  her  brothers  and  sisters  of  the  half-blood. 

With  respect  to  the  military  lot,  a  single  observation  ap- 
pears to  me  to  be  sufficient. 

If  the  title  to  the  lot  was  in  Thompson  when  he  conveyed 
to  the  infant,  she  took  as  a  purchaser,  and  the  title  descended 
to  the  defendants,  as  her  heirs  at  law.  But  if  the  title  was 
not  in  him,  and  had  been  previously  acquired  by  her  father, 
then  she  took  by  descent,  and  the  plaintiff  has  a  clear  title 
at  law,  as  her  heir,  to  the  exclusion  of  the  half-blood,  and 
there  is  no  cause  shown  for  calling  in  the  extraordinary  aid 
of  this  Court.  There  is  no  allegation  in  the  bill  of  any  special 
ground  for  coming  here  to  assert  a  dry  legal  title. 

In  every  view  which  I  have  been  able  to  take  of  this  case, 
I  think  the  plaintiff  fails ;  and  his  bill  must  be  dismissed, 
with  costs 

Bill  dismissed. 
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1815. 
i»TEVK«i        •Stevk.ns  and  others  against  Cooper  anrl  others 

Cooper  and  others  against  Sipivens  and  others 

Where  iu!;\'rnil  lotn  of  land  are  mortgaged,  the  mortgagor,  or  purchitfef 
under  hiifi,  rannoi  net  ii|i  a  parol  agreement,  maile  nt  the  time  cf  the 
inortgngc,  ilmt  in  raise  the  mortgagor  sold  either  of  the  lots,  tlie  inort' 
gag«*e  would  n;l(*iiM;  the  lot  ao  [HirchaMMi  from  the  mortgage,  od  being 

W[mid  a  r«'rtiiin  miin,  fier  acre,  by  the  purrhawr. 
here  six  w|mnite  Iota,  or  parcels  of  land,  were  mortgaged,  and  tli^ 
mortgH|2<*<',  ufhrrwonls  released  four  of  the  lots  from  tlie  mortgage^ 
lenvinff  the  original  debt  to  stand  rhargeil  on  the  reninining  two,  i^ 
was  liJ'ld  that  the  two  lots  were  chargeable  with  their  ratable  pro|)or — 
tion  only  of  tlie  original  debt  and  interest,  according  to  the  relative 
value  of  the  six  lots  at  the  date  of  the  mortgage 
Where  land  is  charged  with  a  burden,  each  fiart  ought  to  bear  no  mor« 
than  its  due  proportion  of  the  charge ;  and  equity  will  coni|>el  eac~ 
part  to  a  just  contribution.  And  a  creditor  cannot,  by  nny  aasigcrr 
ment  or  act  oi  his,  deprive  the  co-debtors,  or  owners  of  the  land,  c^^^g 
their  ri<;lit  of  contribution  against  each  other. 

April  Wth.         THE   original   bill,   which   was   filed  April  7lh,    180^     ; 
stated,  that  on  the   16th  of  March,  1795,   IVtlliam   Coop^^, 
conveyed    to   John  liichnrdson    lot  No.   98,   in    TuUy ;   lo/ 
No.  88,  in  Brutus ;  lot  No.  8-2,  in  Camillus ;  lot  No.  29,    in 
Utj/sscs ;  lot  No.  72,  in   Scrnpronius ;  and  lot  No.   46,    in 
Dnjdifi ;  being  2,900  acres  of  land,  for  the  consideration  of 
2,300  pounds,  for  which  a  bond  and  mortgage  were  given. 
That,  at  the  time  of  purchase,  it  was  agreed  by  Cooper^  that 
on  a  sale   of  any  of  the  lots,  by  Richardson,  and  the  pur- 
chaser paying  to  Cooper,  at  the  rate  of  two  dollars  per  acre, 
with  interest,  he  would  release  sucfi  lot  from  the  mortgage; 
that  Richardson  sold  lot  No.  82,  in   Camillus,  to    Hiliiain 
Stevens,  who  paid  to  him  a  sum  of  money  above  the  two 
dollars  per  acre,  which  he  was  to  pay  to  Cooper,  to  whom  he 
made  known  the  purchase  and  terms  of  sale,  and  who  recognii- 
[  •  426  1       ed  *tlie  agreement  with  Richardson,  and  promised  to  release 
the  lot  on  receiving  payment  of  the  two  dollars  per  acre; 
that  Stevens,  and  others  under  him,  made  valuable  improve- 
ments on  the   lot,  and   died   March   1st,  1801,  leaving  the 
plaintiffs,  his  widow  and  children,  and  heirs  at  law.     On  the 
20th  of  Julif.  1801,  the  plaintiffs  paid  to  Co&per  600  dolhfi 
who  promised  to  apply  it,  exclusively,  to  lot  82,  in  Camill^t 
and  gave  a  receipt  accordingly.     That  the   mortgage  **-' 
transferred  to  Ahijah Hammond ;  that  Richardson,  after  heboid 
the   lot    to    Stevens,  sold   lots  ^^,  88,   29,   and   46,  obo»« 
mentioned ;  and,  in  pursuance  of  the  original   agrcemeDt: 
obtained  from  Cooper  a  release  of  these  lots  from  the  mort* 
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gage,  on   giving   liim  a  bond  and  warrant  of  attorney   to        18(5. 
confess  judgment   thereon,    for   the   amount   due,   at   two  v^^^v^^^ 
dollars  per  acre,  and  which  bond  and  warrant  were  received      Stevens 
in   discharge  of  so  much  of  the  mortgage.     This  release,      cooVer. 
which  was  executed  the  24th  of  October,  1797,  stated  the 
mortgage,  and  that  Richardson,  being  desirous  to  have  part 
of  the  lots  released  from  the  mortgage,  had  offered  ample 
security ;  and  as  it  was  reasonable,  he,  Cooper,  in  consideratibn 
of  the  security,  did  release,  &c.,  reserving  the  mortgage  in 
full   force  against  the  other  two  lots,  72  and  82 ;  that,  at 
the  time  judgment  was  entered  upon  the  bond,  Richardson 
was  possessed   of  sufficient  property  to  satisfy  it ;  and  a 
failure  to  collect  the  amount  was  owing  to  the  indulgence 
of  Cjoper ;  that  the  plaintiffs  have  since  tendered  to  Cooper, 
and  to  Hammond,  the  residue  of  the  money  due  on  lot  82, 
at  two  dollars  per  acre,  if  they  would  discharge  the  mort- 
gage, which  they  refused  to  do,  and  have  since  proceeded 
to  advertise  the  lot  for  sale,  under  the  mortgage,  <fec. 

Cooper,  in  his  answer,  dated  the  21  st  of  April,  1808, 
denied  the  parol  agreement,  stated  in  the  bill,  between  him 
and  Richardson,  He  alleged,  that  lot  82  was  far  more 
valuable  than  the  other  lots;  that,  before  he  made  the 
assignment  to  Hammond,  he  would  have  been  willing  to  have 
received  from  Stevens  such  part  of  the  bond  and  mortgage 
as  *would  have  been  proportionate  to  the  value  of  lot  82,  [  *  427  ^ 
and  to  have  released  the  mortgage  thereon,  and  may  have 
so  far  promised :  he  admitted  the  release  of  the  four  lots, 
but  denied  that  it  was  given  under  the  pretended  parol 
agreement;  that,  on  the  21st  of  JuJij,  1801, after  the  assign- 
ment to  Hammond,  which  was  for  7,500  dollars,  the  plaintiffs 
paid  him  600  dollars,  and  he  gave  a  receipt,  stating  that  it 
was  "  for  interest  due  on  lot  82,  in  Camillus,  mortgaged  by 
him  to  Richardson,  and  since  assigned,  in  part,  to  A.  Ham- 
mond; of  which  sum,  he  paid  over  to  A,  Hammond,^*  550 
dollars. 

Hammond,  in  his  answer,  denied  any  knowledge  of  the 
agreement,  but  admitted  that,  at  the  time  of  the  assignment 
to  him,  he  understood  that  Richardson  had  sold  the  four  lots, 
and  that  Cooper  had  released  them  from  the  mortgage. 

Tlie  cross  bill,  filed  the  19th  of  May,  1809,  prayed  that 
the  heirs,  A^c.  of  Stevens  might  be  decreed  to  pay  the  2,320 
pounds,  and  interest,  due  on  the  mortgage,  or  that  the  lots 
82  and  72  might  be  decreed  to  be  sold,  &c.  Richardson^ 
in  his  ansioer,  set  up  the  parol  agreement,  and  stated  that 
Cooper  released  the  four  lots,  on  Richardson^s  paying  at  the 
rate  of  two  dollars  per  acre,  pursuant  to  the  agreement. 

The  other  defendants  also  set  up  the  same  parol  agreement 
%B  Stated  in  the  original  bill. 
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Tho  parol  agreement  stated  to  have  been  made  ut  the 
time  of  giving  the  luortgarre,  was  proved  by  several  whncMes 
on  the  part  of  the  plain titl's. 

Van  Vcrhtin,  for  the  piaintiflfs,  contended,  that  the  parol 
agreement  was  valid,  as  against  Cooper  and  Hammond.  It 
did  not  contradict  the  mortgage^  which,  moreover,  was  an 
interest  of  a  utrsuiial  nature,  being  a  mere  incident  of  the 
debt.  {Xtwfand  on  Cunt.  197.  Rob.  on  Frauds,  214. 
8  Johns.  Cas.  :i'2^.) 

Hammond  took  the  mortgage  subject  to  all  equity  existing 
between  the  original  parties ;  (Sugden^s  Law  of  Vend. 
*467.  2  Johns,  litp.  595.  4  Vcseyjun.  118.  289.  9 
Vescy,  2G4.)  Cooper  was  his  agent ^  and  he  must  be  regarded 
as  a  purchaser  with  notice.     (2  FonbL  158.  s.  4.) 

Again,  Cooper  knew  of  the  sale  of  the  lot  to  StevenSy  ai 
had  no  rigiu  to  discharge  the  mortgage  from  the  four  lotM^  -, 
and  leave  the  whole  debt  charged  on  the  other  two ;  the  lo^r^*^ 
sold  to  Stevens,  at  most,  would  be  liable  only  to  contribut^^^e 
its  proportion  of  the  original  debt.  (5  Vin.  Abr.  561.  (A.]^  .) 
pi.  4.  6.  13.  18,  19.  23,  24,  25.  27.  3  Co.  12.  Res.  2.  ^S*2 
Pothier,  18.  3  P.  Urns.  98.  I  CA.  Cos.  271.  2  Fiii^  i. 
117.)     At  any  rate,  the  plaintiffs  ought  to  be  exonerate^^Ml 

from  the  mortgage,  on  paying  two  dollars  per  acre,  witHl h 

interest. 

Henry y  contra,  contended,  that  evidence   of   the    par^z=>I 
agreement  was  inadmissible,  for  it  was  contradictory   to  tl^^e 
deed  of  mortgage.     By  that  deed,  each  lot  was  bound  fdxr 
the  whole  debt.     The  agreement  makes  each  lot  answerab.I«   • 
only  pro  rata,  and  thereby  substantially  varies  the  written 
deed. 

He,  then,  entered  into  a  minute  examination  of  the  paro/ 
proof,  and  contended,  that  it  was  contradictory  and  uncer- 
tain, and   showed   how  important  it  was  to  adhere  to  the 
estai)lisiied  rule  of  evidence,  which  precluded  the  adraissioo 
of  parol  evidence  to  vary  a  written  instrument. 

The  Chancellor.      1.     The    plaintiffs   in    the  origiosi 
suit  seek  to  avail  themselves  of  a  parol  agreement,  alteged 
to  have  been  made  between  the  parties  to  the  mortgage  at 
the  time  it  was  executed,  by  which  each  lot  was  to  be  bound 
only  for  a  ratable  proportion  of  the  mortgage  debt.    Tte 
mortgage  in  this,  as  in  ordinary  cases,  bound  every  part  and 
parcel  of  the  mortgaged  premises  for  the  entire  debt ;  and  if 
such  a  parol  agrecmei^,  as  is  charged,  can  be  proved  and  sf 
up,  it  goes  to  vary,  essentially,  the  operation  of  the  mortga/ 
deed. 
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•This  agreement  is  proved  by  Richardson,  the  mortgagor,        1815. 
as  being  concurrent  with  the  execution  of  the  mortgage,  and  n.,^^*s^-^^^ 
part  of  the  original  agreement.     It  is  as  expHcitly  denied  by      Stxvkns 
the  mortgagee  in  his  answer.      Two   witnesses,  however,      cooper 
prove  subsequent  conversations  with  the  mortgagee,  in  which 
the  agreement  was  admitted ;  but  the  release  executed  by 
Cooper  to  Richardson,  in    October,  1797,  and  accepted  by 
him,  is  -pretty  strong  evidence  that  no  such  agreement  was 
then  understood  to  exist. 

It  is,  however,  unnecessary  to  enter  into  an  examination 
of  the  weight  due  to  the  parol  proof,  for  I  am  satisfied  that 
the  objection,  upon  the  argument,  to  its  admissibility,  was 
well  taken.  There  is  no  rule  of  evidence  better  settled,  than 
that  which  declares  that  parol  evidence  is  inadmissible  to 
contradict,  or  substantially  vary,  the  legal  import  of  a  written 
agreement.  Such  testimony  is  not  only  contrary  to  the 
statute  of  frauds,  but  to  the  maxims  of  the  common  law ; 
and  the  rules  of  evidence  on  this,  or  on  most  other  points, 
are  the  same  in  Courts  of  law  and  of  equity.  (Lake  v. 
Philips,  1  Ch.  Rep,  59.  Binstead  v.  Coleman,  Bunb.  65. 
Parteriche  v.  Powlet,  2  Aik.  383.  Imham  v.  Child,  1  Bro. 
92.  Portmore  v.  Morris,  2  Bro.  219.  Meres  v.  Ansell, 
3  fF?&.  275.  Preston  v.  Mercean,  2  Black.  Rep.  1249.) 
The  general  rule  is  certainly  not  to  be  questioned  or  disturbed. 
It  ought  not  to  be  a  subject  of  discussion.  It  is  as  well 
grounded  in  reason  and  policy  as  it  is  in  authority.  Nor 
does  this  case  come  within  any  exception  admitted  here  to 
the  operation  of  the  rule  ;  for  there  is  no  allegation  of  fraud, 
mistake,  or  surprise,  in  making  or  executing  the  mortgage ; 
and  those.  I  believe,  are  the  only  cases  in  which  parol 
eridence  is  admissible  in  this  Court  against  a  contract  in 
writing.  {Marquis  of  Toumsend  v.  Stangroom,  6  Ves.  328. 
Rich  V.  Jackson,  ib,  n.) 

There  is  another  rule  which  has  some  connection  with  this 
branch  of  the  law  of  evidence,  and  which  will,  in  certain 
cases,  and  on  certain  terms,  admit  an  agreement  in  writing, 
•concerning  lands  to  be  discharged  by  parol.  But  the  [  •  430  ] 
evidence  in  such  cases  is  good  only  as  a  defence  to  a  bill  for 
a  specific  performance,  and  is  totally  inadmissible,  at  law  or 
equity,  as  a  ground  to  compel  a  performance  in  specie. 
(Sugden,  109—114.  3d  London  edition,  where  the  cases 
are  collected.)  And  the  rule  has  no  sort  of  application  to 
this  case,  which  sets  up  a  parol  agreement  as  being  part  of 
the  original  agreement,  and  the  professed  object  of  which  is 
to  alter,  by  substantially  restricting,  the  legal  effect  and 
operation  of  the  mortgage. 

2.  The  next  and  only  remnining  point  in  this  case  is, 
whether  the  release  by  the  mortgagee,  on  the  24th  of  October, 
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1815.       n97,  of  foir  of  the  lots  included  in  the  mortgage,  does  not, 

v^^^s/'-^i.^  in  equity,  ratably  reduce  the  power  of  the  mortgage  upon 

STKYERd      the  remaining  lots,  inasmuch  as  it  deprives  the  owners  of 

CooFKR.      those  lots  of  their  right  of  contribution  as  against  the  lots 

so  released. 

It  is  a  doctrine  well  established,  that  when  land  is  chai^ged 
with  a  burden,  the  charge  ought  to  be  equal,  and  one  part 
ought  not  to  bear  more  than  its  due  proportion  ;  and  equity 
will  preserve  this  equality  by  compellmg  the  owner  of  each 
part  to  a  just  contribution.     (Sir  Win.  Harberfs  Case,  3  Co. 
14.    Harris  v.  Ingleden^  3  jP.  fVms,  98,  99.)     I  need  not 
go  at  large  into  this  doctrine.    It  is  perfectly  well  understood  ^ 
and  I  had  occasion  recently  to  examine  it  in  the  case  of* 
f  Jkp,  p.409.  Chersebrough  and  others  v.  Van  Schaick  and  others, "f     Thea 
Court  will  likewise  compel  the  creditor  to  aid  this  right  oE 
contribution,  by  assigning  his  bonds  and  securities  to  Unm 
debtor,  or  surety,  or  owner  of  the  land,  whom  he  charges 
with   his   whole   demand,  and  they   will   not   permit   bHF^ 
voluntarily,  to  defeat  this  right.     He  owes  a  duty   to  hr=^ 
debtors,  not  to  impair  their  rights  as  against  each    othe=^ 
But  here  the  mortgagee  has  deprived  the  owners  of  lot  N    ^ 
72  and  82  of  this  recourse,  by  previou.<Iy  discharging  t^r 
other  lots ;  and  he  ought  not,  then,  in  equity,  to  charge  th^  j 
with  a  greater  burden  than  they  would  have  been  subject     % 
[  *  431  ]       upon  *the  principle  of  contribution,  if  no  ^uch   discbar/^ 
had  taken  place.     This  is  a  clear  and  fundamental  rule  of 
justice,  which  must  strike,  at  once,  every  discerning  mindj 
and  which  Pothier  has  illustrated  in  his  Treatise  on  Obltgo- 
tionsy  a  work  which  is  founded  in  sound  ethics  as  well  as 
upon  the  basis  of  the  civil  law.     {Traitc  des  Oblig.  Kb. 
275.  520.) 

I  shall,  therefore,  direct  a  reference  to  a  master  to  ascer- 
tain the  proportion  of  the  principal  sum  mentioned  in  the 
mortgage,  with  the  interest,  that  would,  as  between  the 
owners  of  the  several  lots,  be  ratably  chargeable  upon  each 
of  the  six  lots  contained  in  the  mortgage  ;  and  that,  is 
making  such  apportionment,  due  regard  be  had  to  the 
relative  value  of  each  lot  at  the  date  oiF  the  mortgage ;  and 
that  he  take  such  proof  on  this  point,  as  the  parties  may 
furnish  ;  and  that  he  further  ascertain  and  report  the  pro- 
portion of  the  debt  that  lots  72,  in  Sempronius,  and  82,  in 
Camillus,  would  be  jointly  chargeable  with  upon  such  appor- 
tionment ;  and  this  latter  sum,  with  interest,  together  with 
the  costs  of  advertising  under  the  mortgage,  and  after 
crediting  what  has  been  paid  by  the  plaintiffs,  is  what  the} 
ought  to  be  decreed  to  pay,  or  that  the  mortgage  be  foreckwri 

Decree  accordingly* 
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*WooDWORTH  against  Van  Buskerk  and  Slocum. 

Tins  Court  will  not  grant  an  injunction  to  Ktay  an  action  at  law,  on  an 
award;  on  the  ground  that  the  plaintiff' was  stirpriaed  by  the  princi- 
pal witness  for  the  detendant{>,  swearing  talsely  beibi*e  the  arbitrators, 
and  thai  he  could  have  proved  the  falseliootl  of  the  testimony,  if  the 
arbitrators  would  have  adjourned  the  hearing  for  that  ptirpose,  which 
ii)cy  refuseil  to  do,  thougfh  requested  by  the  plaintiff,  who  offered  to 
enlarge  the  time  of  making  the  award. 

The  ndft  is  the  aanie  in  equity  as  at  law,  where  a  new  trial  will  not  be 
grantetl,  merely  to  give  a  pnity,  who  has  gone  voluntarily  to  trial,  an 
oppormnitv  to  impeach  the  testimuiiy  of  witnesses,  of  the  object  of 
whose  evidence  he  was  apprized  beforehaml. 

THIS  was  a  bill  for  an  injunction.  It  set  forth  an  agree- 
ment with  the  defendants,  relative  to  a  quantity  of  timber  to 
be  drawn  from  the  lands  of  the  defendants,  and  rafted  to 
New^  York,  The  plaintiff  settled  with  the  defendants  for 
666  pieces  of  timber,  but  the  defendants,  alleging  that  the 
raft  contained  1,000  pieces,  brought  an  action  against  the 
plaintiff  in  the  Supreme  Court,  for  the  difference ;  and  the 
parties  submitted  the  matter  to  the  award  of  three  arbitrators. 
At  the  hearing  before  the  arbitrators,  W.  Overacker  was  the 
principal  witness  for  the  defendants ;  the  bill  alleged  that 
the  witness,  before  his  examination,  had  repeatedly  assured 
the  plaintiff  that  the  raft  contained  666  pieces  only ;  but 
that  he  falsely  deposed  before  the  arbitrators  that  it  contained 
1 ,000  pieces ;  and  the  plaintiff,  being  surprised  by  his  evidence, 
requested  of  the  arbitrators  to  have  another  hearing,  at  a 
future  day,  when  he  would  prove,  by  three  witnesses  who 
went  with  the  raft,  the  falsehood  of  Overacker^s  testimony, 
and  offered  to  enlarge  the  time  for  making  the  award ;  but 
the  arbitrators  refused  to  a<ijourn  for  a  further  hearing,  and 
made  an  award  in  favor  of  the  defendants,  on  the  evidence 
of  Overacker,  for  250  dollars,  on  which  a  suit  had  been 
brought  in  the  Supreme  Court,  against  the  plaintiff. 

•Fan  Vechten,  for  the  plaintiff. 

The  Chancellor.  The  plaintiff  went  to  a  hearing  with- 
out objection,  and  was  willing  to  rely  upon  the  testimony  of 
Overacker,  the  principal  witness  for  the  defendants.  It  is  a 
rule  at  law,  on  the  subject  of  new  trials,  that  a  party  going 
voluntarily  to  trial,  goes  at  his  peril  ;  and  he  cannot  have  a 
new  trial  merely  to  give  him  an  opportunity  of  impeaching 
the  testimony  of  a  witness  of  whom  he  was  apprized  before- 
hand, and  of  the  very  purpo  e  for  which  ho  was  to  he  called. 
He  must,  at  least,  show  that  be  bad  since  discovered  testi- 
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1815.       niony  of  which  he  had  no  knowledge  before  the  trial.     (2 
v,^-v^^-^  Johns.  Cases y  319.    5  Johns.  Rep.  249.    9  Johns.  Rep.  78.  1 
Parker       WiU.  98.  2  Solk.  653.  2  Binney,  582.  n.)  There  is  no  rea- 
Grant.       ^^"  ^J^y  ^"  award  should  be  set  aside  on  the  ground  stated, 
when  a  verdict  cannot ;  and  that  this  Court  would  not  re- 
lieve, in  such  case,  against  a  verdict,  was  fully  considered  in 
t  Ante,  p.  320.  Smith  fy  Mead  v.  Lo%Dryj\    The  reason  of  the  rule  applies 
equally  in  each  case,  and  the  same  mischiefs  would  follow 
from  relaxing  it.     The  power  of  awarding  new  trials  at  law, 
is  exercised  upon  liberal  and  equitable  grounds,  and   this 
consideration  renders  the  rule  drawn  from  the  practice  of  the 
Courts  of  law,  the  more  applicable.     There  is  no  chancery 
case,  within  my  knowledge,  that  approaches  to  this.  Besides,^ 
the  arbitration  bonds  would,  probably,  have  run  out  before^ 
the  witnesses  from  Cayuga  could  have  been  procured  ;  andfl 
the  defendants  were  not  bound  to  enlarge  the  time,  and  th^ 
arbitrators  had  not  the  power. 

Injunction  denied. 


[•434]  *Parker  and  Bliss  ag^imt  Grant  and  others. 

The  11th  rule  of  June^  1806,  olJowiiie  tht^Iaintiff  to  ament!  Jus  btJ^  t>t 
course,  at  any  time  before  anBWL-r»  plea  orH^nourrer  ^\*^  without  cos^ 
does  not  apply  to  the  case  of  a  bill  ttrom  nt  ^Y  ^^^  plcLititj^  as  aa  in^ 
junction  bill. 

Jloi  1.1  PETITION,  by  the  defendants,  to  haS^e  bill  in  this 

cause,  which  was  an  injunction  bill,  and  hari^^^  amended 
by  the  plaintiffs,  taken  off  the  files  of  the  c)^^  *  ^"  ^^ 
ground,  that  after  the  injunction  had  isFued,  an''  ^'^'^^^^^ 
defendants'  solicitor  had  given  notice  of  his  appn?™^^*  ^"* 
before  he  had  actually  entered  it  with  the  clerk /or**^'^  (*''* 
in  an  answer,  the  plaintiffs  had  amended  tf)e  bill  in  ■^^}^' 
rial  part,  without  leave  or  notice,  and  wjihout  the  liiJl  T^"^ 
been  resworn  to.  " 

D.  jRodman,  in  support  of  the  petition. 
Van  Vechteny  contra. 

The  Chancellor.  The  11th  rule  of  June,  1S06,  ot 
not  to  be  applied  to  the  case  of  a  bill  sworn  to  by  the  pg 
It  would  be  like  a  party  meddling  wjtii,  and  altering  his  * 
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affidavit  on  file,  without  leave  ;  and  it  would  become  difficult,        1815. 
and,  perhaps,  impossible,  afterwards,*  to  know  to  what  part  v^^^s^-^. 
of  the  bill  the  oath  was  to  be  applied.     The  letter  of  the     Douglash 
rule  docs,  undoubtedly,  apply  to  the  case,  for  it  is  general     wiccins. 
in  its  terms ;  and  for  that  reason  I  shall  only  direct  the 
amendment  to  be  expunged,  and  shall  suffer  the  costs  of 
this  application  to  abide  the  event  of  the  suit. 

Order  accordingly. 


*DouGLASS  and  others  against  Wiggins  and  another.       [*435] 

Injunction  lies  to  prevent  a  lessee's  making  material  alterations  in  a 
dweHiiig-hoiise,  by  changing  it  into  a  warehouse,  or  store,  which 
would  produce  permanent  injury  to  the  building. 

THIS  was  a  bill  for  an  injunction,  to  stay  waste.  It  May  i9tb. 
stated,  that  the  defendants  had  taken  a  lease  of  a  dwelling- 
house  in  Pearl  street,  in  the  city  of  New-York^  for  four 
years,  from  the  1st  of  Afay,  1815;  that  the  lease  provided, 
that  the  defendants  were  to  lay  out  300  dollars  in  improve- 
ments, to  be  approved  of  by  the  lessors ;  that,  against  the 
consent  of  the  lessors,  the  defendants  were  converting  the 
whole  dwelling-house  into  a  store,  and  were  prostrating  par- 
titions, and  cutting  through  the  ceilings  and  floors  in  the  sec- 
ond and  third  stories,  and  fixing  a  wheel  and  tackle  in  the 
third  story,  to  raise  heavy  packages,  which  would  be  to  the 

S^eat  and  constant  injury  of  the  building,  as  the  timbers  in 
e  third  story  were  weak. 

Jintkon^  for  the  plaintiffs,  cited  Bonnett  v.   Sadler ^  14 
'40f^*  526.    Amb.  209.   Anon,  and  Bacm,  tit.  Watte^  c.  5. 

\*      ^Rc  Chancellor.     Let  the  injunction  issue. 

Motion  granted. 

5^1 


vinGSTOK.        «j^  ^j^^  matter  of  Mart  LivmcsToif,  a  lunatic. 

The  cuAoily  of  a  lunaik*$  person  and  estate,  red  and  peraonal,  imj  bt 
committed  to  the  next  of  kiu,  or  beur  at  iaw. 

Jum  5ih.  PETITION  of  Alexander    Crofts   and  Mary   his   wife, 

stating,  that,  on  a  commission,  in  nature  of  a  writ  de  hina- 
tico  inquirendo,  Margaret  Livingston  was  found  a  lunatic;  ^^ 
that  she  is  the  widow  of  Robert  T.  Livingston^  deccased,^^  a 
and  entitled  to  real  and  persona]  estate ;  that  the  petitioner,^  hb 
Mary^  is  the  only  child  of  the  lunatic;  that  the  lunatic  is  in^nv. 
a  state  of  deplorable  helplessness  and  lunacy,  and  has  beenrx^ 
so  for  many  years,  and  is  now,  and  has  been,  since  the 
death  of  her  husband,  in  1813,  in  the  care  of  the  petitioners  4 
Prayer,  that  they  may  be  appointed  to  the  custody  of  het  ^ 
person  and  estate. 

Henry y  in  support  of  the  petition. 

H.  Bleecker^  contra,  and  on  behalf  of  PAtVtp  /.  Livingsii 
uncle  of  the  petitioner,  Mqry,  praying  for  the  custody  of 
person  of  the  lunatic. 


The  Chancellor.  I  agree  with  what  was  said  by 
Macclesfield,  in  Dormer's  case,  (2  P.  fVms.  262.)  that  Ibei 
is  no  sufficient  reason  for  the  old  rule  against  committin 
the  custody  of  the  person  and  estate  of  a  lunatic  to  the  he 
at  law.  The  rule,  in  many  cases  under  our  statute,  wou.^^dM 
take  a  child  from  its  parent,  which  would  be  most  unnatum^ad; 
and  the  rule  has  been  held  {ex  parte  Ludlow,  2  P.  tVw^^^u. 
638.)  not  to  apply  to  the  next  of  kin  entitled  under  the  sta^HESt- 

ute  of  distributions  to  the  personal  estate.    The  daught^= &, 

in  this  case,  is  the  most  fit  person  to  take  charge  of  an  «f^— ed 

I  *  437  ]       *and  afflicted  mother ;  and  the  presumption  (ifone  must         be 

indulged)  would  be  in  favor  of  kinder  treatment,  and  ro        ore 

patient  fortitude,  from  the  daughter,  than  from  the  mllnti >ral 

kindred.  I  shall,  therefore,  direct,  that  the  custody  of  the 
person  and  estate  of  the  lunatic  be  committed  to  the  p— eli* 
tioners,  on  their  giving  the  requisite  security. 
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Wiser,   an    infant,    (by    her    next  friend,)   against      ^^" 
Blachly  and  the  Executors  of  Vail.  Blambl?. 

The  general  rule,  that  all  persona  whose  interests  may  be  affected  bv  the 
decree  must  be  made  parties,  is  founded  on  convenience,  and  subject 
to  exceptious  and  modifications,  according  to  the  diKredon  of  tlie 
Coun. 

Thua,  a  creditor,  or  legatee  of  the  personal  estate,  need  only  make  the 
personal  representutives  of  the  debtor  parties  to  the  suit;  and,  in 
many  cases,  where  it  will  lie  attended  with  extreme  difficulty,  or 
very  great  inconvenience,  the  general  rule  will  be  dispensed  with. 

But  CD  a  biU  against  the  executors  of  a  guardian,  for  a  breach  of  his 
trust,  the  testator  having,  by  his  will,  made  the  timber  on  his  land 
€US€ts  fur  the  |>ayment  uf  his  debts,  it  was  held  that  the  devisee  of  the 
real  estate  ou^ht  to  be  made  a  party,  as  the  whole  estate  might  be- 
rome  responsible  to  the  plaintiftl 

THE  bill  in  this  cause  was  filed  against  Blachlvy  the     Jmm  leth 
guardian  of  the  piainttif,  and  against  the  executors  of  f^aily 
^who  was  a  surety  for  the  guardian,  for  a  breach  of  trust  bj 
the  guardian,  and  for  an  account. 

The  cause  coming  on  to  be  heard,  the  courfscl  for  the  de- 
^bndants  objected  to  the  want  of  proper  parties;  that  as 
Vail,  the  testator,  whose  estate  might  be  made  responsible, 
liad,  by  his  will,  rendered  the  timber  growing  on  his  land 
^^auets  for  the  payment  of  his  debts,  the  devisee  of  his  real  [  *  438  J 
^wtmle  ought,  therefore,  to  be  made  a  party. 

RiggMy  for  the  plaintiff. 

Baldwin,  contra. 

The  Chancellor  suggested  some  difficulty  in  deducing, 
fitwi  the  bof>ks,  any  precise  rule  on  the  question  of  necessary 

Cies.     The  general  rule,  he  observed,  is,  that  you  must 
J  before  the  Court  all  parties  whose  interests  the  decree 
WWy  touch,  because  they  are  concerned  to  resist  the  demand, 
•Oct  to  prevent  their  fund  from  being  exhausted  by    col- 
lusion.    In  Gifford  v.  Hart,  (1    Sckoale  fy  Lefroy,  386.)  it 
^^8  held,  that  a  decree   obtained   without  making  parties 
Aose  whose  rights  were  affected,  was  fraudulent  and  void  as 
^  those  parties.     The  same  doctrine  was  declared  in  the 
house  of  lords,  in  Gore  v.  Stacpoole,  (1  Dow^s  Rep.  18.)  in 
^hich  it  was  hold,  that  to  make  a  foreclosure  of  a  mortgage 
^J^d  against  all  claimants,  not  only  the  tenant  for  life,  bu* 
Ju^  remainder-men  for  life,  and  in  fee,  must  be  brought  be 
^'^  the  Court,  t6  give  them  an  opportunity  of  paying  off  the 
**^rtgage,  if  they  thought  proper.     But  the  general  rule  is 
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1815.  not  of  universal  application.  A  creditor,  or  legatee  of  tlie 
personal  estate,  need  not  make  any  but  the  personal  repre- 
sentative of  the  .debtor  a  party,  for  the  executor  is  to  sustain 
the  person  of  the  testator,  and  to  defend  the  estate  for  cred- 
itors and  legatees.  (1  Ves.  105.  131.  1  J?ro.  303.)  Lord 
Loughborough  said,  this  was  an  anomalous  instance,  but  later 
cases  have  created  other  exceptions  to  the  general  rule.  On 
a  bill  to  foreclose  a  mortgage,  Lord  Alvanhy  thought  it  in- 
tolerable to  insist  that  all  encumbrances  should  be  brought 
in;  (3  Ves.  314.)  and  the  rule  requiring  the  presence  of  all 
parties,  is  said  to  be  a  mere  rule  of  convenience,  and  to  pre- 
vent the  Court  from  doing  business  by  halves ;  and  that  it  is 
subject  to  modification  and  discretion  ;  and  that  the  Court  will  ^ 
[*439]  be  ^satisfied  that  a  sufficient  number  of  the  persons  inter-  — 
ested  are  before  the  Court  to  sustain  the  question.  In  Adair  — «i 
V.  The  New-River  Company,  (11  Ves.  429.)  this  point  was  <»dr^ 

much  discussed,  and  it  was  held  that  the  rule  was  to  be  dis .s 

pensed  with  when  extremely  difficult ;  and  that  in  a  suit  to^tz^^ 
establish  the  right  of  suit  to  a  mill,  the  Court  only  requiresi^  ^ 
parties  sufficient  to  secure  a  fair  contest.     The  same  prino— — jf  ci 

pie  governed  in  Cullen  v.  Duke  of  Q ,  (15  Ves,  14.  n.)^  —  • 

where  it  was  held  sufficient  to  bring  in   the  contractors  on 
directors  of  a  private  society  ;  and,  in  CocJcbum  v.  Thompson, 
(16  Ves.  321.)  the  subject  was  very  diffusively  discussed, 
and  numerous  instances  given  of  a  relaxation  of  the  strict: 
rule,  that  all  persons  materially  interested  must  be  partiesj^^^s. 
The  rule  is  to  be  dispensed  with  where  it  is  impracticableas^^  e, 
or  very  inconvenient,  as  in  the  case  of  a  very  numerous 
ciation  in  a  joint  concern,  which  is,  in  effect,  a  partnership 
and  not  a  corporation. 

The  chancellor,  however,  inclined   to  think,  that,  in  thr^ 
case,  the  general  rule  ought  to  prevail,  as  there  was  no  ni» 
cessity  pressing  against  it ;  and  the  counsel  for  the  plaintE-^ff 
readily   consented,  upon  this  intimation,  to   poslpoDe 
hearing,  in  order  to  bring  in  the  devisee. 
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TuppER  and  another  against  Powell  and  others. 


TCPPER 

V. 
"^OWELI/ 


This  Court  will  not  aid  d  plea  of  usury,  at  law,  by  compelling  a  disco^ 
ery,  unless  the  debtor,  in  his  bill,  tendera  the  sum  actually  borrow;>4. 
with  the  lawful  interest.     He  must  first  do  what  is  equitable  on  his 
port,  before  he  can  ask  the  assistance  of  a  Court  of  equity. 

THE  bill  stated,  that  the  plaintiffs  applied  to  Powell,  one  •'««  is** 
of  the  defendanjts,  to  borrow  500  dollars,  on  a  note  for  that 
sum,  payable  in  60  days,  made  by  one  of  the  plamtiffs,  and 
♦endorsed  by  the  other ;  that  Powell  agreed  to  discount  the  [  *  ^^^  ] 
note,  and  gave  the  plaintiffs  400  dollars,  in  money,  and  a 
quantity  oi  indigo,  amounting  to  70  dollars,  retaining  the 
residue,  or  30  dollars,  as  discount.  That  when  the  note 
became  due,  the  plaintiff,  in  order  to  obtain  a  delay  of  pay- 
ment, made  and  endorsed  two  other  notes,  for  two  hundred 
dollars  each,  payable  sixty  days  after  dale,  which  notes,  and 
120  dollars  in  cash,  they  gave  the  defendants,  who,  there- 
upon, delivered  up  the  note  for  500  dollars,  thereby  receiv- 
ing another  sum  beyond  lawful  interest.  That  the  defend- 
ants have  brought  actions  at  law,  on  the  two  notes,  against 
the  plaintiffs,  who  prayed  for  an  injunction  to  stay  the  suits 
at  law,  and  for  discovery  of  the  usury  charged  in  the  bill, 
and  for  relief  generally. 

The  defendants  demurred  to  the  bill,  1.  Because  the  bill 
sought  a  discovery,  from  the  defendants,  of  certain  usurious 
transactions  charged,  and  to  be  relieved  against  the  notes, 
without  offering  to  pay  what  appeared,  by  the  bill,  to  be  due 
for  principal  and  legal  interest. 

2.  That  the  bill  seeks  a  discovery  of  matters  which,  if  true, 
would  subject  the  defendants  to  a  forfeiture  of  the  money 
due  for  principal  and  legal  interest. 

3.  That  the  bill  was  informal,  in  not  showing  that  the 
Court  had  jurisdiction,  or  that  the  discovery  was  necessary, 
or  useful  to  the  defendants,  for  their  defence  against  tlie 
suits  at  law. 

4.  That  the  bill  contained  no  equity,  &c. 

Riggs,  in  support  of  the  demurrer. 
T.  A.  Enmety  contra. 

The  Chancellor.  This  bill  must  be  dismissed,  on  the 
ground  that  the  plaintiffs  do  not  tender  the  sum  really  bor- 
rowed, with  the  lawful  interest.  This  Court  will  not  aid  a 
plea  of  usury,  at  law,  by  compelling  a  discovery,  unless  the 
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1815.  ^debtor  will  first  do  what  is  equitable  on  his  part.     The  case 

y^^^.y'^im^  of  Rogers  v.  Rathbun^  is  in  point ;  and  Xhe  fourth  section  ol 

i>KVT03r  the  statute  against  usury,  requiring  a  discovery  in  cerlaip 

•)EjfToiv.  cases,  does  not  apply  to  a  case  like  the  present 

t  Amty  p.  36a 

Rill  dismissed,  witn  costs. 


Denton  against  Denton. 

On  application  for  a  writ  of  nt  exeat  repuhltca,  by  a  wife  agnimt 

husnouci,  |M*ii(iiiig  a  suit  for  alimony^  &(\,  lier  aiiidavit  \»  aduiiiiMoa  ff*'^ J 
the  proceedihg  heing  ex  partej  aud  the  wile,  in  that  resiiect^  conaideredEi^-sd 
as  imJei)enrh-iit  of  her  1  uslMinrl. 

A  writ  or  ne  exeat  may  l)e  granted  prior  to  any  decree  for  alimoDjr. 

And  the  Conit,  in  nmrking  the  writ,  will  exerriise  a  fHMind  diacretkmrj^i^ 
under  the  siieciul  circumstances  of  the  cus(>,  having  due  regard  to  tb»  moMl 
rank  of  the  |)artics  and  property  of  tlie  husbuud,  so  as  to-  pre^'eic^  ^i 
oppression  or  extortion. 


Ji.u  etdi.  WELLSj  in  behalf  of  the  defendant,  moved  that  so  muc 

t  Anu,  p.  364.  of  the  order  of  the  2i3d  February  last,  in  this  cause.J  as  direcV^  -=z?fi 
the  issuing  of  a  writ  of  ne  exeat,  be  discharged  ;  and  thatthr^fl'hc 
bond  given  in  pursuance  thereof  be  given  up  to  be  cnncel1ec=^»'  d; 
and  that  the  defendant  have  leave  to  depart  from  tiiis  stat^  f^He, 
either  unconditionally,  or  upon  giving  security  to.  return  witH  .h- 
in'some  given  time. 

The  motion  was  accompanied  with  an  affidavit  of  the  d  .^Hf- 
fendant,  denying  any  intention,  before  or  at  ony  time  of  lC~     he 
order  aforesaid,  of  leaving  the   United  States  for  JSurtipm^me; 
and  that  all  allegations  to  the  contrary  were  untrue.     That— ;r 
was,  however,  now  necessary  for  him  to  go  to  Europe^  on  ■H/s 
private  business ;  and  that  his  intention  (if  permitted  to  c^rJe- 
part)  is  to  return  as  soon  as  his  business  is  finished  ;  and  t^  lat 
he  has  no  intention,  permanently,  to  reside  cut  of  this  sta^^e; 
[*442]       •that  the  affidavits,  on  which  tlie  order  was  made,  were^  id 
other  res|:ects,  untrue. 

Tn  support  of  the  motion  it  was  urged  : 

* '»   «!vi(!ence    was  incompetent,  on   which     the 
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2.  That,  admitting  the  evidence  to  be  competent,  it  was  1815. 

not  sufficient,  inasmuch  as  it  was  not  stated  that  the  defend-  v^^^n/^^^^ 

ant    intended  to   leave  the  state,  toitk  intent  to  avoid  the  DKitroii 

decree  of  this  Court,  touching  the  claim  for  alimony,  and  as  thvltov. 
no  aliknony  had,  as  yet,  been  decreed. 

Coldeny  contra. 

The  Chancellor.  As  the  application  for  a  ne  exeat  is 
ex  parte,  and  as  the  wife  is  permitted  to  sue  her  husband  in 
this  Court,  her  affidavit,  as  plaintiflf,  is  admissible,  on  the 
same  ground  as  that  of  any  other  plaintiff;  and  process  of 
injunction,  and  a  ne  exeat,  are,  according  to  the  usual  course 
and  practice  of  the  Court,  obtained  on  the  oath  of  the  party. 
The  case  of  Sedgwick  v.  Watkins  does  not  appear  to  be 
founded  on  just  principles.  For  the  purpose  of  carrying  on 
this  suit,  the  wife  is  considered  as  independent  of  her  hus- 
band, and  she  ought  to  be  permitted  to  enjoy  the  rights  of  a 
party.  In  the  case  of  Shaftoe  v.  Shaftoe,  (7  Ves,  171.)  the 
application  for  a  ne  exeat  was  made  on  the  oath  of  the  wife, 
and  no  objection  was  taken  ;  and  the  lord  chancellor  pro- 
ceeded to  consider  the  merits  of  the  motion,  on  the  strength 
of  her  affidavit.  The  case  in  I  Vesey,  is,  therefore,  to  be 
considered  as  virtually  overruled.  The  case  of  Shaftoe 
V.  Shaftoe  is  analogous  in  another  respect,  as  the  motion 
for  a  ne  exeat  was  there  made  prior  to  any  decree  of  alimony, 
*and  was  founded  on  the  information  and  belief  of  the  [  *  443  ' 
wife. 

"^he  great  difficulty  in  these  applications,  when  a  suit  is 
pending  for  alimony,  is,  that  the  right  to  alimony,  and  the 
amount  of  it,  is  uncertain ;  and  there  is  no  certain  sum  for 
which  to  mark  the  writ.  This  Court  has  always  expressed 
an  inclination  to  interfere  in  favor  of  the  wife,  if  that  diffi- 
culty could  be  surmounted.  Lord  Loughborough  said  he 
would  grant  the  writ,  if  he  could  find  a  precedent ;  and  Lord 
Hardwicke  said,  the  ne  exe^^'had  been  granted  in  this  single 
case  of  alimony,  out  of  compassion  to  the  wife.  (7  Ves,  173. 
Dawson  v.  Dawson,  1  Ves.  jun.  94.  Coglar  v.  Coglar, 
«  Atk.  210.  Anon.  Haffey  v.  Haffey,  14  Ves.  261.)  It 
does  not  appear  to  me  that  the  difficulty  of  fixing  on  a  sum 
is,  absolutely,  insurmountable.  Courts  of  law  always  sur- 
mount it,  when  the  writ  is  marked  for  bail  in  actions  founded 
on  torts.  The  amount  of  alimony  will  have  a  material  ref- 
erence to  the  rank  of  the  parties,  and  the  property  of  the 
hasband.  The  case  will  always  be  governed  by  a  f^oand 
discretion,  arising  out  of  its  special  circumstances  ;  and  the 
Court  will  take  care  that  the  writ  be  not  used  for  oppression 
or  extortion.     Under  this  limitation,  the  process,  in  cases 
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like  this,  when  the  'ntended  departure  of  the  biubmnd  ii 
clearly  made  out,  ap|>ear8  to  me  to  be  essential  to  justice. 

I  shall,  in  this  case,  allow  the  defendant  to  depart,  on 
giving  security  in  10,000  dollars  to  abide  the  decree  of  the 
Court,  or  to  return  within  one  year  after  such  decree,  so  as 
to  be  amenable  to  the  process  of  the  Court. 

Rule  accordingly. 


'444]      *SiLLS,  Administrator,   against  Brown  and  others^ 


On  a  rehearing,  the  (tarty  that  complains  of  the  decree,  and  seekn  Um$^    to 
have  it  corrected,  is  entitled  to  open  and  close  the  aigumenL 

June  23d.         ON  a  rf?hcaring  of  this  cause,  a  question  arose  as  to  wbicT^i^ch 
party  was  entitled  to  open  the  argument;  whether  it  was  tkjr^.he 
plaintiff  in  the  suit,  or  the  party,  whoever  it  was,  that  ckdf^sb 
jected  to  the  decree,  and  applied  for  a  rehearing. 

The  Chancellor.  I'he' party  that  complains  of  thV^^fcc 
decree,  in  whole  or  in  part,  and  seeks  to  have  it  correcte^^^^d, 
is  entitled  to  open  and  close  the  argument. 


Eastbdrn  &  DowNES  against  Kirk. 

Affidavits,  er  iNzrfe,  cannot  be  read  in  opposition  to  a  motion  mad^^  on 
the  coming  m  of  the  answer,  to  dissolve  an  injunction  restraining  ^nw 
copanner  from  using  the  copartnership  name,  or  doing  any  act  *^^^ 
tive  to  the  partnership  concern,  or  in  support  of  the  allegation^  » 
the  bill. 

The  admission  of  ex  parte  affidavits  is  an  exception  to  the  geneF^  -rm, 
and  is  allowable  only  in  waste,  or  in  cases  where  irreparable  miscluBf 
miglit  ensue. 

eSSd.  ON  the  coming  in  of  the  answer,  in  this  cause,  a  motho 

was  made,  by  the  defendant,  to  dissolve  an  injunclioo 
restraining  the  defendant,  who  was  a  copartner  with  the 
plaintiffs,  as  booksellers,  in  the  city  of  JVtu- Ybrt,  froiiiu  ing 
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he  copartnership  name,  or  doing  any  act  whatever  on  account        1815. 
if  the  copartnership  concern.  s^-<^^s^^^w' 

Eaitburn 
•T.  A.  Emmety  in  support  of  the  motion.  Ki»k. 

Harison  and  fVeUs,  contra.  [  *  445  ] 

The  counsel,  in  opposition  to  the  motion,  and  in  support 
>f  the  allegations  in  the  bill,  offered  to  read  certain  affidavits 
\(  witnesses  taken  ex  parte ;  and  to  show  that  the  affidavits 
rere  admissible  in  such  cases,  they  cited  Gibbs  v.  Cole,  3 
\  Wms.  255.  Strathmore  v.  Bowe,  2  Bro.  89.  5.  C. 
Jickens,  673.  1  Vts.  jun.  427.  Isaat  v.  HumpagCj  3 
3ro.  463.  S.  C,  Langston  v.  Boyhton,  2  Ves.  jun,  101. 
Tooper^s  Eq.  Treatise,  154. 

On  the  other  side,  to  resist  the  introduction  of  the  affida- 
its,  was  cited  Berkeley  v.  Brymer,  9  Ves.  355. 

The  Chancellor.  The  general  rule  is  against  the  ad- 
tiission  of  affidavits  in  these  cases,  and  the  instances  in 
^hich  they  have  been  admitted  are  special,  and  exceptions 
o  the  general  rule.  Lord  Kenyan,  when  master  of  the 
oils,  appears  to  have  doubted  the  correctness  of  the  prac- 
ice  in  any  case.  They  have  been  admitted  in  cases  of 
oasie,  and  in  cases  analogous,  resting  on  the  same  prin- 
ciple, and  where  irreparable  mischief  migHt  ensue  ;  and  I  am 
iware  <hat  partnership  cases  have  been  brought  within  this 
ule.  In  one  of  the  cases  cited,  (2  Bro.  89.)  the  affida- 
vits sought  to  be  read  against  the  answer,  were  the  original 
iffidavits  on  which  the  injunction  to  stay  waste  had  been 
bunded,  and  which  the  defendant  must  have  had  an  oppor- 
unity  to  have  seen  before  his  answer.  In  this  case,  the  in- 
unction was  granted  upon  the  filing  of  the  bill,  and  the 
inswer  meets  the  charges ;  but  if  these  affidavits  are  to  be 
idmitted,  the  defendant,  on  whom  they  must  operate  as  a 
lurprise,  can  have  no  opportunity  to  meet  them ;  for  it  is 
rell  understood,  in  all  the  cases,  that  affidavits  cannot  be 
idmitted  in  ^pport  of  the  answer  in  this  stage  of  the  cause  ; 
uid  the  defendant  might  be  condemned,  upon  the  strength  of 
*\hese  affidavits,  to  a  suspension  of  the  exercise  of  his  rights  [  *  446  ] 
18  a  partner,  until  the  hearing,  without  any  opportunity  or 
neans  of  vindicating  himself  This  case  does  not  strike  mo 
IS  very  analogous  to  the  case  of  waste.  The  injunction, 
lere,  is  not  to  restrain  the  defendant  from  committing  waste, 
>r  doing  a  positive  wrong,  but  from  the  exercise  of  all  his 
rights  as  partner,  from  the  apprehension  that  he  may  abuse 
them.  The  allegation  of  previous  abuse  is  made,*  on  one 
nde,  by  the  bill,  and  denied  on  the  other,  by  the  anfwer ; 
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and  if  the  answer  be  full,  and  a  denial  of  all  equity,  aiid  ol 
every  gravamen  in  the  bill,  it  must,  upon  the  present  motioD 
be  taktn  for  tiue.     If  the  injunction  is  dissolved,  the  de- 
fendant may,  undoubtedly,  abuse  his  rights  as  a  partner  to 
tlie  injury  of  his  copartners:  but  the  case  docs  not  seem  to 
conteniplute  the  occurrence  of  mischief  which  the  law  would 
deem  irreparable,  und  future  abuse  may  be  the  ground  for       - 
further  a|  plication.     In  the  case  from  9  Vescy,  thechancelioi — ar 
refu.«ed  atrida\its  to  support  an  injunction   to  restrain  tJir^  -— ^ 
negotiation  of  a  bill.     To  admit  the  affidavits,  in  this  case^    ^, 
would  be  to  authorize  their  admission  in  every  other  case    -^s, 
and  would  go  to  destroy  the  general  rule.     The  motion  foK-  ^or 
their  admission  must  be  denied. (a) 

N.  B.  The  motion  to  dissolve  the  injunction  was  afterward^Esds 
granted,  on  the  ground  that  the  answer  was  a  full  denial  < — ^^  of 
the  equity  of  the  bill. 

J  a)  Vide  Pearork  v.  Peacock,  (16  Vesey,  49.)  where  afiidavitB  were  miMKj 
af\er  answer,  and  in  fupport  of  a  motion  for  an  injunction,  in  a  < 
nerahip  caoe. 


[•447]  *GiLL  against  Lyon  and  others. 

Lyon  and  others  against  Gill  &  Willson. 

A  nurchaser  of  a  part  of  lands  mortgagml,  from  ilie  niortgngor,  is         <Nr 
l)Oiind  to  contribute  ratably,  with  a  i)urohaperof  the  iHjiiiiy  of  reder^'"^p 
tion,  under  a  jtidgment  siibfleqtiently  olvtalned,  towards  thi?  diM-fai^c^Ipe 
of  the  niortgagf! ;  nnlem  tlie  residue  of  the  niongB^ed  preniipos  pr~~^'^ 
insufficient  to  extinguish  the  debt. 

/mm  27th.  THE  following  are  the  material  facts  in  this  case : 

On  the  9th  of  July,  1806,  Benjamin   WUUon   (defend«J»0 
sold  and  conveyed  to  John  Wc/fe,  (defendant,]^  1G3  acre9   *( 
lartd,  in  Oxford,  in  tlie  county  of  C%en€rn^o.aitd,attlieso.iiie 
time,  took  a  morttrage  from  IVtlls,  to  secure  the  payment  rf 
the  purchase  monev,  and  which  was  duly  registered  on    the 
day  of  its  date.     On  the  21st  of  May,  1807,  HWiam    //i 
Rodman  and  others  obtained  a  judgment  in   the  Supreme 
Court  against   tVtlls  and  one  A  »k>«  Rood,     RoOeit  ChetU' 
borough  and  fWHam  Cairns  also  obtained  judgment  in  tie 
same  Court  against  IVcUs  and  Rood,  both  judgments  being 
docketed  on  the   same  day,  and  executions  issued  at  the 
same  time.     R.  Cheesehorougb  also  obtained  a  judgment,  is 
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the  same  Court,  nt  the  same  time,  against  the  same  defend-        1815. 
ants,  and  issued  his  execution  thereon,     On    the   7th   of   v.^^**>s/--^^ 
November y  1807,  the  plaintiff,  and  J.  GtV,  M.  Gill,  and  R.         Gill 
Gf7/,  entered  up  Judgment,  in  the  same  Court,  bv  confes-        ^^^^ 
sioQ.  on  a  bond  and  warrant  of  attorney,  against  IVells,  on 
^hich  an-  execution   issued.     The    land    was   sold  by  the 
sheriff,  under  the  above  judgments,  for  1,825  dollars,  and 
conveyed  to  the  plaintiff,  as  the  highest  bidder,  the  18th  ot 
February,  1809. 

Wells,  after  the  purchase  of  Willson,  and  the  mortgage, 
and  before  any  of  tiie  above  judgments  were  obtained,  sold 
*parts  of  the  mortgaged  premises  to  David  Lyon  and  others,  [  *  448  | 
^defendants.)  The  bill  of  the  plaintiff  further  stated,  that 
WUlson  was  proceeding  to  foreclose  his  mortgage,  by  adver- 
tising all  the  lands  covered  by  it,  under  the  power  con- 
tained in  the  mortgage,  pursuant  to  the  statute  ;  and  that 
Lyon,  and  the  other  purchasers  from  the  mortgagor,  had 
refused  to  contribute  with  the  plaintiff,  who  had  purchased 
under  the  judgments,  towards  paying  off  what  might  be  due 
on  the  mortgage.  Lyon  and  the  others,  in  their  answers, 
alleged,  that  they  paid  fVells  the  full  value  of  the  lands  so 
purchased  by  them,  and  the  deeds  contained  covenants  that 
the  same  were  free  of  all  encumbrances,  &c. ;  that  the  plain- 
tiff knew  of  the  purchases  by  them,  and  of  the  registry  of 
the  deeds,  before  he  made  the  purchase  at  the  sheritTs  sale  ; 
and  tFiat  fVells  was  insolvent,  &c. 

It  is  unnecessary  to  state  more  of  the  pleadings  and  proofs 
in  the  cause.  The  question  was,  whether  the  purchasers 
under  Wells,  the  mortgagor,  prior  to  the  judgments,  were 
bound  to  contribute  ratably,  with  the  purchaser  under  the 
judgments,  to  the  discharge  of  the  mortgage,  and  to  pay 
costs,  &c. 

Henry  and  Emmet,  for  the  plaintiff,  Gt7/,  the  purchaser 
under  the  judgments,  cited  5  viner^s  Abr.  tit.  Contribution, 
passim. 

Baldwin,  contra,  for  Lyons  and  the  other  purchasers  under 
Weilsy  cited  2  Atk.  446.     4  Johns.  Rep,  216. 

Thf  Chancellor.  The  mortgage  ought,  justly,  to  be 
borne  oy  the  lands  purchased  by  Gill,  if  sufficient  to  satisfy 
it ;  and  Lyons  and  the  other  purchasers  from  the  mortgagor, 
prior  to  the  judgments,  are  not  bound  in  equity  to  bear  a 
ratable  proportion  of  the  mortgage  debt,  unless  the  residue 
of  the  mortgaged  premises  shall  not  be  sufficient  to  extinguish 
it.  The  doctrine  of  contribution  does  not  apply  as  between 
^Lofons  and  the  other  purchasers  from  Wells ,  on  the  one       [*449] 
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1815.       P^*"^'   ^"^    ^"^'  ^^  ^^^  other,   because  their  equity  is  nU 
K^^'^s/^-^^  equal.     Lyons  and  the  others  purchased  for  the  full  value, 
MrTHODisT    and  und(  r  a  covenant  from    Wells,  that  they  should  hold 
Epis.Thukch  their  lands  free  of  encumbrances ;  and  Gill  afterwards  pur- 
jAQLEtf.      chased  only  tiie  cfjuity  of  redemption  remaining  in   Wtlls,     ^, 
and  he  made  it  with  knowledge  of  the  conveyances  to  Lyons  -^^.s 
and  others,  and  hehns,  therefore,  no  just  claim  to  contribution.*^  ^«i. 
He  purchased  the  remaining  right  of  Hells,  and  no  more^      ^: 
and  Hells,  if  he  had  extinguished  the  mortgage,  would  hav^^  -^^i 
had  no  claim  for  contribution  against  his  own  vendee.     Th^.tf-A 
case  is   too    plain    to  need  much  illustration  ;  and  I  shallff  W^ 
accordingly,  decree,  that  the  portion  of  the  mortgaged  prem  mrm  jii 
ises  purchased  by  Lyons  and  others,  prior  to  the  purcha8»^.si{ 
of  the  residue  by  Gill,  be  not  sold  until  the  residue  shall  h^^jM   I 
found  insufficient  for  the  payment  of  the  mortgage  debtor <=i)t 
and  that  their    lands    shall    only   be    chargeable   with   thM~fl  sh 
balance  due  to  Wilhon,  after  the  residue  of  the  mortgagegi^igec 
premises  shall    have   been   exhausted.     And,  in  order  th^.s-ii3| 
WilUon  may  deal  justly  with  his  mortgage,  as  between  tlrS.  :thG 
several  purchasers,  I   shall   further   decree,  that  he  be  rw     ^t- 
strained  from  selling  the  portions  of  the  mortgaged  prrmim  ■    %\^^ 
purchased  by  Lyons  and  others,  prior  to  the  purchase  IV   l^y 
Gill,  until  he  shall  have  disposed  of  the  residue  of  the  moK^    -f^. 
gaged   premises,   and    until    those    purchasers    shall   ha-^B^^ 
refused  to  redeem  their  portions  of  the  premises,  after  thi^^rff 
days'  notice,  to  their  solicitor,   of  the  insufficiency  of  ^   f^ 
residue  of  the  mortgaged  premises  to  satisfy  the  mortg^^^ 
and  costs  thereon  ;  and  that  Gill  pay  to  the  plaintifls,  in  -K^e 
suit  in  \rhich  he  is  a  defendant,  their  costs,  to  be  taxed. 

Decree  accordingl7.(<i^ 

(a)  Vide  ante,  p.  425. 


I  *  450  ]  *  The  Trustees  of  the  Methodist  Episcopal  Church, 
in  the  city  of  Netv-York,  and  others,  against  J.  D. 
Jaques,  R.  Jaques,  and  H.  Cruger. 

Where  a  deed  of  marriage  settlemenl  was  executed  in  the  prwcDcerf 
witnesses,  and  laid  on  the  tabic,  and  the  marriage  took  place  imn^ni 
ately  thereafter,  in  the  pref«ence  of  all  the  parties ;  and  ttie  deed,widh 
out  any  other  or  more  formal  delivery,  was  taken  by  the  wife  the 
eettwf  que  trust,  and  kept  in  her  possession  until  her  death;  tbis^** 
held,  under  the  circumstances,  to  be  a  sood  and  valid  deed. 

A  husband  is  accountable  for  the  personal  estate  nt  the  wife,  secured  to 
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I  er  separate  use  by  a  deed  of  marriage  settlement,  and  which  has         1815. 

i^me  into  his  hands  during  the  coverture,  but  not  for  interest  on   v^^^-^s,^*-^^ 

moneys  he  may  have  received  for  debts  due  to  her.    The  husband  is 

also  accountable  for  the  rents  and  profits  of  the  wife's  real  estate,  Epis^Cuoiich 

received  by  him ;  and  lands  purchased  by  him  with  the  moneys  of  *  y. 

tlie  wife,  are  deemed  to  be  held,  in  trust,  for  her,  though  purchased        jAquss 

in  his  own  name;  and  a  third  person,  to  whom  the  husband  had 

conveyed  an  estate  so  purchased,  with  notice  of  the  manner  of  his 

acquiring  it,  was  held  to  be  chargeable  with  the  trust ;  but  the  trustee 

is  to  be  allowed  for  any  beneficial  and  permanent  improvements  made 

by  him  on  the  estate. 

Wliere,  by  a  marriage  settlement,  the  whole  real  and  |>ersona}  estate  of 
the  wife  is  secured  to  her  separate  use,  the  husband  is,  notwithstand- 
ing, bound  to  maintain  his  wife  and  family  during  the  coverture,  and 
cannot  make  the  expeuHes  a  charge  on  her  separate  e»tate ;  and  the 
consent,  or  agreement,  of  the  wife,  during  coverture,  that  the  expenses 
should  be  borne  by  her  separate  estate,  is  null  and  void. 

But  the  husband  is  entitled  to  an  allowance  for  moneys  exfiended  in 
necessary  reparations  of  the  wife's  se|)arate  estate,  and  for  any  s[)ecific 
appropriation  of  her  pro|)erty,  with  her  assent  or  direction,  for  her 
benefit,  (not  being  for  the  ordinary  maintenance  of  her  or  his  family.) 

THE  bill  was  for  an  account  of  the  real  and  personal  es-  JuneTHk 
late  of  Mary  Jaques,  deceased,  late  the  wife  of  the  defend- 
ant, J.  D,  JaqueSy  and  who  was  formerly  the  wife  of  William 
Alexander y  deceased.  It  stated,  that  Mary  Jaques,  at  the 
time  of  her  intermarriage  with  the  defendant,  J.  D.  Jaquesy 
was  seised  and  possessed  of  a  large  real  and  personal  estate, 
particularly  mentioned  in  the  bill ;  that,  in  contemplation  of 
the  marriage  about  to  take  place  between  her  and  J.  D. 
Jaques,  *a  deed  of  marriage  settlement  was  made  and  entered  [  *  451  J 
into,  between  Mary,  of  the  first  part,  John  D.  Jaques,  of 
-the  second  part,  and  H.  Cruger,  of  the  third  part,  dated 
the  25th  of  September ,  1805,  by  which  the  said  Mary  con- 
veyed all  her  estate,  real  and  personal,  to  the  defendant, 
Cruger,  to  the  use  of  the  said  Mary  until  the  marriage  should 
take  place,  and,  from  and  after  the  marriage,  to  the  use  of 
such  persons,  and  for  such  estates,  as  she,  with  the  concur- 
rence of  her  intended  husband,  should,  by  deed,  attested  by 
two  witnesses  or  by  her  last  will  and  testament,  limit  and 
appoint ;  and,  until  such  appointment,  to  the  use  of  H.  Cru- 
rer^  and  his  heirs,  during  the  life  of  the  said  Mary,  to  enable 
her  to  take  the  profits  thereof,  free  from  the  control  of  her 
husband,  and  at  her  absolute  disposal ;  that,  immediately 
after  the  execution  of  the  deed,  the  marriage  took  place  be- 
tween the  parties.  The  bill  alleged  that,  after  the  intermar^ 
riage,  J.  D.  Jaqucs,  during  the  hfetime  of  his  wife,  by  art- 
fill  contrivances,  possessed  himself  of  her  personal  estate, 
and  of  the  rents  and  profits  of  her  real  estate,  and  applied 
the  same  to  his  own  use,  changing  the  securities  for  money, 
and  taking  new  securities  in  his  own  name ;  and  appropriated 
the  money  belonging  to  his  wife  in  purchasing  real  estate, 
Vol.  I.  45  35a 
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1815.       the  titles  to  which  he  took  in  his  own  name,  and  claimed 
\«^^-^s/^^^  them  as  his  own  ;  that,  among  the  securities  so  held  by  the 
Metiiodist    said  Marj/y  was  a  bond  of  one  Heyly  for  a  large  sum,  and  a 
Epii».  Church  mortgage  of  two  leasehold,  and  one  freehold,  estale;  which 
jAqu£s.       securities  J,  D.  Jaques  having  got  into  his  possession,  pro- 
ceeded, in  his  own  name,  and  procured  a  decree  for  the  sal<» 
of  the  mortgaged  premises ;  that  he  sold  one  of  the  lease — 
hold  estates  to  a  third  person  for    1,980  dollars,  and  pur — 
chased  in  the  other  for  1,510  dollars,  and  conveyed  it  to  hi^ 
brother,  Robert  Jaques,  the   defendant;  and    that  he    alscr 
purchased  in  the  freehold  estate,  and  took  a  deed  in  his  owi — 
name ;  which  two  last  estates  the  plaintiiTs  claim  a;i  par 
of  the  estate  of  Mart/  Jaques,  having  been  paid  for  out  oH 
her  personal  estate ;  and  that,  before  the  sale  of  the  mort:;:. 
[  *  452  ]       gaged  ^premises,  the  defendant,  J.  D.  Jaques,  received  th    - 
rents  and  profits. 

That  Mary  Jaquesj  intending  to  execute  the  power  r^^ 
served  to  her  by  the  deed  of  settlement,  did,  with  the  co^r^ 
currence  of  her  husband,  by  deed,  dated  the  12th  of  &^^ 
tember,  1813,  convey  all  her  real  e^itates  to  the  defendac^i 
Robert  Jaques,  in  fee,  upon  trust,  timt,  after  her  decea^s^ 
he  should  sell  the  some,  and  out  of  the  proceeds,  after  p^^. 
ing  the  expenses,  should  dispose  of  the  surplus  as  foUovip^; 
to  wit,  one  third  to  the  trustees  of  the  Mtthotiist  EpueapU 
Church;  one  third  to  the  children  of  Thomas  Brown  und 
his  wife,  in  equal  shares ;  and  the  remaining  third   to  the 
defendant,  J.  D.  Jaques,     That  after  the  execution  of  tiial 
deed,  Mary  Jaques,  on  the  25th  of  September ,  1812,  made 
her  last  will  and  testament,  by  which  j-he  gave  several  spe-* 
cific  legacies  to  the  plaintiffs;  the  children  of  Thomas  Brow 
and  his  wife,  to  Jane  Brown,  and  others  ;  and  all  the  resiitoe 
of  her  estate  she  gave,  the  one  third  thereof  to  the  plaintifi, 
the  trustees  of  the  Methodist  Episcopal  Church  ;  one  third 
thereof  to  the  plaintiffs,  the  children  of  the  said   Thams 
Brown  and  wife ;  and  one  third   to   ihe   defendant,  J.  A 
Jaques ;  and  appointed  Paul  Hicks  and    Thomas  Btovn, 
plamtifTs,  and  John  D.  Jaques,  defendant,  executors  of  hw 
will.     That  after  the  will  was  duly  proved,  and  the  speafc 
legacies  paid  and  delivered,  the  plaintiffs.  Hicks  and  Brow^i 
executors,  applied  to  J.  D,  Jaques,  the   co-executor,  wl» 
had  the  custody  of  the  papers,  securities,  and  personal  efibcti 
of  the  testatrix,  to  exhibit  the  same  to  them,  in  order  tint 
an  inventory  might  be  duly  made  ;  but  the  defendant,  J.  0* 
Jaques,  refused  to  do  so,  unless  the  plaintiffs  would  M 
agree  to  pay  him  a  demand  of  about  1 2,000  dollars,  whicb 
he  said  he  had  paid  for  maintaining  the  said  Mary  Jtff^'f 
her  horses  and  carriages,  &c. 

The  bill  set  forth  the  particulars  of  the  residuary  per.o:.al 
854 


CASES  IN  CHANCERY.  452 

estate  of  the  testatrix,  as  Tar  as  it  had  come  to  the  knowledge        1&15. 
of  the  plaintifTs;  and  prayed  an  account  of  the  same,  and  a  n^^--s/'«^^ 
•discovery  of  what  moneys,  or  securities  for  mor/ey,  belonging    Mcthooist 
to  Mary  Jaques  at  the  time  of  her  marriage,  had  come  to  E'^'^-^hurch 
die  hands  of  the  defendant,  J,  D.  Jaquis,  and  how  he  had      Jaques. 
disposed  of  the  s«'ime ;  and  also  of  the  rents  and  profits  of  the       [  *  453  ] 
real  estate  received  by  him ;  and  that  the  title-deeds  might 
be  brought  into  Court ;  that  he  might  be  compelled  to  sur- 
render the  trust  of  the  real  e>Uite,  or  give  security  for  the 
due  performance  thereof;  that  a  receiver  of  the  estates  may 
be  appointed,  ahd  the  defendants  enjoined  from  disposing  of 
any  part  thereof;  and  for  general  relief,  &c. 

The  defendants,  in  their  answers,  admitted  that  Mary 
JaqUcSy  before,  and  at  the  time  of  her  intermarriage  with  J. 
D,  J/tqueSy  was  seised  of  certain  real  estates,  which  they  men- 
tioned ;  and  was  possessed  of  personal  property,  consisting  of 
slaves,  hr)Usehold  furniture,  horses,  carriages,  moneys,  secu- 
rities f  )r  money,  &c.,  amounting  to  about  twenty-two  thou- 
sand dollars.  That  the  deed  of  settlement,  of  the  25th  of 
September,  1805,  was  signed  and  sealed,  but  that  it  was 
never  delivered,  and,  therefore,  they  denied  its  validity.  They 
admfitted  the  mortgage  of  Hcyl,  and  a  judgment  against  him 
for  2,772  dollars ;  and  that  the  mortgage  and  Judgment  were 
pal  into  the  hands  of  J.  D,  Jaques,  by  Mary  Jaques^  to  col- 
lect ;  and  that  he  was  let  into  the  receipt  of  the  rents  and 
profits  of  the  mortgaged  premises ;  that  J.  D.  Jaques  stated 
and  settled  an  accotmt  with  Ht:yl,  the  balance  of  which,  on 
the  1st  of  Jtf/y,  1806,  was  8,026  dollars  and  97  cents.  The 
defendants,  also,  admitted  the  sale  of  the  mortgaged  prem- 
ises, and  the  purchase  and  conveyances,  as  stated  in  the  bill, 
setting  forth  the  particulars  of  the  transaction;  that  Robert 
Jaques  had  notice,  at  the  time  J^  D.  Jaques  conveyed  to 
him  the  leasehold  lot  in  ATwrrffy  street,  of  the  manner  in 
which  /.  D,  Jaques  obtained  title  to  the  leasehold  premises 
under  the  mortgage ;  and  that  the  lease  of  the  lot  in  Murray 
street  was  renewed,  in  1812,  for  42  yegrs,  and  assigned  to 
Robert  Jaques ;  and  that  the  mortgaged  premises  purchased 
in  by  J.  IJ.  Jaques,  at  the  master's  sale,  were  paid  for  by 
^deducting  so  much  from  the  sum  reported  due  by  the  mas-  [  *  454  ] 
tcr;  and  that  J.  D.  Jaques  informed  Mary,  his  wife,  that  he 
bad  received  the  said  money  from  Hcyl,  or  propertv  equiva- 
lent, with  which  she  appeared  satisfied.  That  /.  />.  Jaques 
newer  paid  or  accounted  to  her  for  the  money  or  property 
so  received  and  obtained  by  him.  The  defendant,  J.  D. 
Jaqties^  admitted  that  he  received  808  dollars  and  71  cents, 
for  rents  and  profits  of  the  mortgaged  premises,  before  the 
Fate,  which  he  had  not  paid  over.  That  his  marriage  whs 
kept  secret  1 1    months  after  it  took  place,  during  which 
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1815.       ^'"^^  '^*^  wife  transacted  her  business  by  her  former  name 
v^^-s^--*^^  Mary  Alexander ;  and  he  set  forth,  further,  the  particulars 
Methodist    of  his  account  of  expenses  for  maintaining  her,  her  horses, 
Epis.  Church  ^^^  during  her  life,  and  for  family  expenses,  &c. 

Uquks  The  above  statement  is  thought  sufficient  to  a  clear  un — 

derstanding  of  the  decision  of  the  Court,  without  enteriug 
into  a  detail  of  the  proofs  taken  in  the  cause. 

Riggs,  for  the  plaintiffs. 

T.  ^.  Emmet  and  Harris^  for  the  defendants. 

The  counsel,  on  both  sides,  went  into  a  particular  examif 
nation  of  the  proofs  in  the  cause,  and  the  accounts  cxhibitedEs 
The  following  are  the  material  points  insisted  on  in  the  argic^ 
ment. 


For  the  plaintiffs^  it  was  contended,  1.  That  the  deed 
settlement  was  valid,  and  secured  to  Mary  J  agues  the  whoc;::: 
of  the  real  and  persona]  estate  ;  that  the  deed  was  frequenfl^ 
recognized  by  J.  D.  Jaques^  during  the  coverture,  and  in^;^ 
referred  to  in  her  will,  of  which  he  was  executor,  and  h^^:^ 
acted  as  such.  Though  not  delivered  into  the  hands  of  S^ 
trustee,  but  kept  by  the  cestxiy  que  trust,  it  was,  neverthel^^ 
a  good  deed.     (9  Ves,jun.  380.^ 

2.  That  a  husband  is  bounci  to  maintain  his  wife,  8U}(/ 
\  *  455  ]       ♦that  the  marriage  settlement  made  no  alteration  in  the  ruk 

of  law,  in  that  respect ;  the  defendant,  •/.  X).  JaqueSy  could 
not,  therefore,  be  allowed  to  deduct  the  charges  of  her 
maintenance,  or  the  family  expenses,  from  the  sums  re- 
ceived out  of  her  personal  property,  and  for  which  he  was 
accountable.  (2  Atk.  513.)  The  wife  could  make  no  con- 
tract with  her  husband,  in  this  respect,  nor  vest  her  separate 
property  in  him.     (2  Vesjun.  488.     4  Bra.  C.  C.  409.) 

3.  That  the  purchases  of  the  mortgaged  premises  were 
made  with  the  money  of  Mary  Jaques,  and  both  J.  D.  Jajua 
and  Robert  Jaques  must,  in  the  whole  of  this  transaction, 
be  regarded  as  trustees  for  those  entitled  under  her  will. 
The  surrender  of  the  old  lease,  and  taking  a  new  one,  did 
not  vary  the  rights  of  the  parties,  but  the  second  lessee  stands 
on  the  same  footing  as  the  first.  (2  Atlc.  74.  Sugden^sLew 
of  Vend.  444.  427.     9  Veseyjun.  375.) 

For  the  defendants,  it  was  argued,  that  if  the  bill  could 
be  sustained,  an  account  must  be  taken  before  a  master;  and 
the  only  object  for  the  Court,  at  this  time,  would  be  to  settle 
a  few  principles,  for  the  guidance  of  the  master  in  taking  the 
account.  The  point,  as  to  the  purchase  of  the  leasehold, 
and  renewal  of  the  lease,  ought  to  be  left  on  the  equity  re 
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served,  on  the  coming  in  of  the  report.     The  principal  qges-       1815. 
lion  was,  what  allowances  were  to  be  made  to  J.  l).  Jaques  s,,^-*s^-w 
for  the  maintenance  of  his  wife,  and  the  family  expenses.    Mkthodist 
But  if  the  settlement  deed  was  not  valid,  as  they  contended  Ens.  Church 
it  was  not,  then  the  bill  must  be  dismissed.     There  was  no      Jiqucb. 
pretence  that  the  deed  was  ever  delivered.     There  was  no 
proof  of  a  delivery.     In  Chamberlain  v.  Stanton,  (  Cro.  Eliz. 
122.)   where  a  deed  was  signed  and  sealed  by  the  defend- 
ant, and  laid  on  a  table,  and    the  plaintiflT,  afterwards,  came 
and  took  it  up,  the  Court  held  it  was  not  the  defendant's 
deed,  there  bein^  no  formal  delivery  of  it. 

That  J,  D,  Jaques  cannot  be  a  trustee  of  the  property 
purchased  by  him.  Robert  Jaques  was  a  fair  purchaser,  and 
cannot  be  held  to  be  a  trustee.  But  on  the  main  point, 
•how  far  the  defendant,  J,  D.  Jaques y  is  to  be  allowed  for  [  *  456  J 
the  expenses  of  maintaining  his  wife  and  family,  the  evidence 
shows  conclusively,  that  it  was  understood,  and  agreed  by 
Mrs.  Jaquesy  that  those  expenses  were  to  be  borne  by  her ; 
and  her  estate  ought,  therefore,  to  be  made  liable  for  them. 
At  any  rate,  a  husband  is  not  liable  to  pay  interest  on  the 
amount  of  her  estate  received  by  him.  (2  Vesey^jun.  698. 
2  P.  Wms.  82,  83.) 

The  Chancellor.  This  case  having  been  brought  to 
a  hearing  on  the  pleadings  and  proofs,  it  seemed  to  be  a 
conceded  point,  that  there  must  be  a  reference  to  a  master 
to  take  and  state  an  account  between  the  parties ;  and  the 
object  of  the  discussion  was  to  ascertain  and  settle  the  princi- 
ples upon  which  the  account  was  to  be  taken. 

1.  I  am  of  opinion,  in  the  first  place,  that  the  marriage 
settlement  of  the  25th  of  S  ptember,  1805,  is  to  be  consider- 
ed as  valid  and  binding.  It  was  executed  by  Mrs.  Jaques, 
prior  to  the  marriage,  with  the  usual  solemnities,  and  laid 
upon  the  table,  in  the  presence  of  all  the  parties  to  it.  It 
was  exe  uted  in  reference  to  the  marriage,  which  took  place 
immediately  thereafter,  and  while  the  deed  so  remained 
upon  the  table.  The  deed,  under  these  circumstances,  is 
to  be  considered  as  duly  consummated  ;  and  it  would  operate 
as  a  fraud  upon  the  wife,  and  be  repugnant  to  one  of  the  con- 
siderations of  the  marriage  contract,  if  the  husband  could  be 
permitted  to  set  aside  the  deed,  for  the  want  of  some  tech- 
nical formality  in  the  delivery.  The  delivery  was  here  suffi- 
cient in  judgment  of  law,  and  the  taking  of  the  deed,  after- 
wards, by  the  wife,  into  her  possession,  is  to  be  considered 
as  done  with  the  assent  of  the  trustee,  and  for  safe-keeping, 
and  could  not  impair  its  validity.  The  husband,  during  the 
coverture,  recognized  the  deed  by  being  a  party  to  the  con- 
veyance to  Robert  Jaques,  made  in  pursuance  of  its  provis- 
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]dl5.       ions;  and,  since  the  death  of  his  wife,  he  has  recognized  it 

v^r^v^^w^  by  proving  and  acting  under  her  will,  which  refers  *to  that 

Methodist    setUeiuent,  and  declares  the  will  to  be  made  in  pur:»uance 
Gpis. Church  q(Ii^ 

jAquxs.  2.  The  deed  of  settlement  being  valid,  and  to  be  supported 

I  *  457  ]       in  this  Court,  the  defendant,  John  D,  Jaqucs,  is  to  account 
for  the  whole  personal  estate  of  his  wife  which  may  have 
come  to  his  possession.     But,  considering  tlie  confidential 
nature  of  the  marriage  connection,  and  the  agency  of  the  es- 
tate, which  usually  and  almost  necessarily  results  firciD  it,  it 
would  be  too  rigorous  to  charge  the  husband  with  interest 
on  the  moneys  which  may,  Irum  time  to  time,  have  been  re- 
ceived.    Sume  of  the  cases  go  so  far  as  not  to  requiie  the 
husband  to  account  further  than  for  the  principal  of  the  wifels 
separate  personal  estate,  in  cases  where  moneys  have  been 
received,  and  not  to  account  for  the  interest  which  he  may 
have  received  on  the  debts  due  to  her.     (Powell  v.  llawkejf 
Sf  Cox,  2  F.  fVms.  82.  Squire  v.  DeaHy  4  Bro.  326.    Smith  v^ 
Lord  Camelford,  2  Vesty^jun,  698.)    This  liberal  rule  I  aiti 
willing  to  adopt  in  this  case,  especially  as  Mrs.  Jaqwis  was 
very  indulgent  to  her  husband  as  to  the  management  of  her 
estate,  without  making  complaint  either  to  her  trustee  or 
to  this  Court.     I  shall  presume,  that  such  receipts  of  interest 
(if  any)  were  expended  for  the  benefit  or  accommodation  of 
the  wife,  and  shall  not  impose  on  (he  husband  the  burden 
of  duly  accounting  for  every  particular  ittm  of  such  expen- 
diture. 

3.  The  defendant,  J.  D.  Jaques,  is  to  account  for  all  tbe 
rents  and  profits  which  he  may  have  received  of  her  real 
estate,  including  the  leasehold  estate,  and  the  freehold  estate 
purchased  in  by  him,  under  the  operation  of  Heyl*s  mort- 
gage. These  lands  were  purchased  by  him  with  the  moneys 
of  his  wife,  and  the  purchases,  consequently,  enured  to  her 
benefit  as  a  resulting  trust.  The  defendant,  Robert  Jagves, 
is,  also,  to  account  for  the  rents  and  profits  of  one  of  these 
estates,  purchased  by  him  of  J.  D.  Jaques^  and  unpaid  for- 
He  appears  to  be  justly  chargeable  with  notice  of  the  U^ 

r*458]  *^vhen  he  made  the  purchase;  and,  consequently,  the  trust 
went  with  the  purchase.  But,  under  the  circumstances  of 
the  case,  it  would  be  reasonable,  and  I  direct  that  either 
trustee  be  credited,  by  the  master,  in  taking  tbe  accoiiot, 
with  any  beneficial  and  permanent  improvements  made  by 
him  upon  the  trust  estate. 

4.  No  allowances  are  to  be  made  to  the  defendant,  J*p* 
Jaques^  for  the  maintenance  of  his  wife  and  family,  duriiJg 
the  coverture,  that  being  a  duty  chargeable  upon  him  ^ 
husband,  and  in  no  respect  chargeable  upon  the  wife's  sepa- 
rate estate.     Such  an  allowance  would  be  a  fraud  unon  thfl 
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marriage  settlement,  by  which  it  was  expressly  declared,  that        1815. 
the  husband  was  not  to  have  any  right,  Or  interest,  in  law  or  v^^-v--^^^ 
equity,  in  or  to  any  part  of  her  estate,  but  the  same  was  to    Methodist 
be  subject  only  to  such  uses  as  she  should  declare  by  deed,  ^'"'  <>»wr<  h 
and  to  her  separate  and  only  use  and  benefit.     The  estate      Ja<iuks. 
was  not  to  be  subject  to  his  control  or  engagements ;  and, 
to  render  it  chargeable  with  the  maintenance  of  her  or  his 
fiunily,  would  be  in  violation  of  the  settlement,  and  defeat  or 
impair  its  provisions.     I  have  not,  therefore,  paid  any  atten- 
tion to  the  parol  proof  of  the  confessions  of  the  wife  during 
the  coverture,  as  to  any  agreement  that  the  family  expenses 
were  to  be  borne  by  her  separate  estate.     Such  confessions 
are  in  contradiction  to  the  solemn  contract  of  the  parties, 
by  deed,  when    they  were   separately  capable  of  making 
such  a  contract ;  they  must  be  viewed  with  the  utmost  jeal- 
ousy, as  made  under  improper  influence,  and  cannot  be  per- 
mitted to  be  set  up  by  the  husband  to  impair  the  rights  of 
his  wife  under  the  settlement.     The  utmost  that  I  can  do  in 
this  case  is,  to  allow  the  husband  to  be  credited  with  any 
necessary  reparations  bestowed  by  him  on  any  part  of  her 
estate ;  and  with  any  particular  specific  appropriation  of  her 

Eroperty,  (not  being  for  the  ordinary  maintenance  of  her  or 
is  family,)  which  may  have  been  made  by  her  special  assent 
and  direction,  in  the  given  case,  and,  apparently,  for  her 
benefit.  In  one  case,  (4  Bro,  409.)  an  allowance  was  *made  [  *  459  ] 
to  the  husband,  out  of  the  wife's  separate  estate,  for  extra 
expenses  in  her  maintenance;  but  the  burden  was  there 
peculiar  and  extraordinary,  on  account  of  mental  derange- 
ment. 

5.  It  would  be  proper,  in  this  case,  and  for  the  benefit  of 
all  the  parties  in  interest,  that  the  real  estate  lefl  by  Mrs. 
Jaquesj  including  the  l:mds  so  held  in  trust  for  her,  should  be 
sold,  and  the  proceeds  brought  into  Court,  to  the  end  that  the 
same  may  be  distributed  according  to  the  directions  in  the 
deed  and  will  of  Mrs.  Jaques. 

Let  a  reference  be,  therefore,  made  to  a  master,  to  take 
and  state  an  account,  subject  to  the  directions  here  given  ;  and 
let  an  order  be  entered  for  the  sale  of  the  real  estate,  <bc. 

Decretal  order  accordingly.(a) 

(0)  8.  C.  Mto,  p.  65. 
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1815. 

^^J^"  Smmii,  an  infant,  (by  his  next  friend),  against  Brushy 
^""■"-  and  others. 


Where  the  facts  charged  in  a  hill  are  fully  denied  by  the  answer,  iIh 
can  be  no  decree  against  the  answer,  on  the  evidence  of  a  NRgl^ 
witness  only,  without  corroborating  circumstances  to  supply  the  piacsic 
of  a  second  witness.  ^ 

And  where  publication  had  passed  in  a  cause,  without  any  wnnesse*^ 
being  examined  on  either  side,  the  Court  refused,  especially  after  tb^ 
lapse  of  more  than  two  years  from  the  time  of  filing  the  bill,  to  ope^» 
the  nile  for  publication,  on  the  affidavit  of  the  plaintiff  of  tlie  discoir^^ 
ery  of  a  witness  who  would  prove  a  material  fact  in  the  cause,  den ie^^ 
in  the  answer. 

Nor  would  the  Court,  under  the  circumstances,  award  a  ye^gn^cf  isi 
in  the  cause,  tiiat  being  a  measure  of  sound  disscretion. 

Junt  S7Uu         THE  bill,  in  this  cause,  was  filed  January  7th,   18L 
The  answer  of  Brush  was  put  in    July  29th,   1812. 
[  *  460  ]       *Marchy  1813,  a  rule  was  entered  to  produce  witnesses 
the  cause;  and,  in  January,  1815,  publication  passed, 
witnesses  having  been  examined  on  either  side. 

The  facts  stated  in  the  bill  were,  that  Thomas  GibbanSy 
the  22d  of  July,  1804,  gave  to  John  Smith,  the  plaintifT 
note  for  5,000  dollars,  payable  in  five  years,  who  endor^sie^ 
it  to  Robert  Sinith^jun.,  who,  in  April,  1809,  gave  the  iM<^te 
to  Theron  Rudd,  as  security,  who,  with  the  assent  of  Rob  en 
Smith,  jun.,  delivered  the  note    to  the    defendant,  BrusA, 
That  the  note  was  given  by  Gibbons  for  the  benefit  of  the 
plaintiff,  his  natural  son,  which  was  the  consideration ;  Umi 
Brush  brought  an   action  against    Gibbons,  at  law,  on  the 
note,  on  the  trial  of  which  Robert  Smithy  jun,,  was  a  witness, 
and  proved  the  facts  set  forth  in  the  bill,  as  to  the  note; 
and  on  which  trial  a  verdict  was  found  for  the  plaintiff. 
That  Brush,  when  he  took  the  note,  knetv  the  original  con- 
sideration of  the   note,  and  the  trust  under  which  it  was 
received ;  and  that  Brush  was  not  a  bona  fide  holder,  not 
having  paid  a  full  consideration  for  the  note;  that  GibbofUt 
being  willing  that  the  amount  of  the  verdict  should  be  ap- 
plied under  the  direction  of  the  Court,  had  paid  the  money 
into  Court ;  and  the  bill  prayed,  that  the  money  might  be 
placed  at  interest  for  the  benefit  of  the  plaintiff;  and  that 
the  defendant,  Brushy  might  be  enjoined  from  proceeding  at 
law  on  his  judgment,  and  for  relief  generally  ;  an  injunction 
was  issued  accordingly. 

Brush,  in   his  answer,  averred,  that  he  paid  a  good  and 

valuable  consideration  for  the  note,  which  he  set  forth,  and 

denied  all  knowledge,  at  the  time  he  received   the  note,  of 

the  original  consideration,  or  pi  rposc,  for  which  the  note  was 
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given,  or  of  any  trust  or  confidence  between  the  original        1815. 
parties,  not  having  heard  of  any  such  allegation^  until  in  vj^^v^^^ 
November,  1809.  Smith 

A  motion  was  now  made,  on  the  part  of  the  plaintiff,  to       bruih. 
open  the  rule  for  publication,  on  an  affidavit  stating  the  dis- 
covery, yesterday,  of  a  witness,  by   whom  he  could  prove 
*that  the  note  was  in  possession  of  Robert  Smith,  jun.^  after       [  •  461  J 
it  vfcu  due,  and  that  Smith  offered  it  as  a  pledge  for  money. 

T.  A,  Emmet  and  Colden,  in  support  of  the  motion. 

Boyd  and  Slusson,  contra. 

The    Chancellor.     The    bill    charges   the    defendant,  * 

Brush,  with  purchasing  the  note  under  a  knowledge  of  the 
consideration  for  which  it  was  given,  and  of  the  trust  under 
which  it  was  taken  by  the  payee,  and  deposited  with  Robert 
Smith,  jun.;  and  it  further  charges  him  with  not  being  a 
bona  fide  holder  for  a  valuable  consideration.  To  this 
charge  the  answer  states,  that  the  note  was  purchased  in 
April  OT  May,  1309,  for  a  valuable  consideration,  and  the 
items  forming  tluit  consideration  are  particularly  mentioned, 
and  amount  to  3,550  dollars ;  that  the  note  was  assigned 
to  him  by  Robert  Smith,  jun.,  it  being  at  that  time  in  the 
hands  of  Thenm  Rwld ;  and  that,  at  the  time  of  the  assign- 
ment, he  was  not  informed  of  the  consideration  or  purpose 
for  which  the  note  was  given,  nor  of  any  agreement,  trust, 
or  confidence,  between  the  original  parties,  and  that  the  first 
knowledge  of  any  of  these  allegations  in  the  bill,  was  ob- 
tained in  November,  1809;  that  the  transfer  of  the  note  to 
him  was  absolute  and  unconditional,  and  the  same  is  solely 
and  exclusively  his  property. 

This  answer  was  put  in  in  July,  1812,  and  the  rule  to 
produce  witnesses  was  entered  in  March,  1813,  and  publi- 
cation passed  in  January  last ;  and  a  motion  is  now  made  to 
open  the  publication,  on  affidavit  of  a  discovery  of  a  single 
witness,  by  whom  the  plaintiff  undertakes  to  prove  that  the 
note  was  in  possession  of  Robert  Smith,  jun.,  after  it  was 
due,  and  that  Smith  offered  it  as  a  pledge  for  money. 

The  decisive  objection  to  this  motion  is,  that  tho  testi- 
mony would  not  be  material  if  produced.  It  is  a  well-set- 
tled rule,  that  there  cannot  be  a  decree  upon  the  facts  charged 
in  the  *bill  and  denied  in  the  answer,  upon  the  deposition  of  [  *  462  ] 
a  single  witness.  There  must  be  two  witnesses,  or  con- 
curring circumstances,  to  supply  the  place  of  a  second  wit- 
ness, before  there  can  be  a  decree  against  the  answer.  (  Wal" 
tan  V.  Hobbs,  2  Atk.  19.  Pember  v.  Mathers,  1  Bro.  52.) 
Here  arie  no  circumstances  stated,  or  shown,  in  corrobora* 
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1815.  t'^"  ^f  what  the  newly-discovered  witness  migni  prove.  The 
v^^-v^^^  answer  is  clear  and  positive,  and  the  defendant,  Brushy 
Caktcr  stands  upon  his  right  to  the  judgment  at  law,  as  a  bonajidt 
lUiT  V»8.Co.  purchaser,  withnut  notice,  and  for  a  valuable  consideration^ 
of  negotiable  paper  before  it  was  due.  It  was  suggested  thai 
the  evidence  of  one  witness  might  justify  the  awarding  of  a 
feigned  issue  to  try  the  fact  of  notice,  or  of  a  purchase  out  of 
time.  But  that  step  must  rest  upon  discretion,  guided  by 
the  special  circumstances  of  the  case ;  and  when  we  take 
into  consideration  the  great  lapse  of  time  since  Brush  ob- 
tained his  judgment  at  law,  and  put  in  his  answer  in  this 
Court,  during  which  period  the  plaintiff  has  not  been  able  to 
furnish  any  proof;  and  when  we  consider,  further,  that  the 
recovery  on  the  note  was  strongly  resisted  on  the  trial  at 
law,  on  the  ground  of  forgery,  I  think  it  would  not  consist 
with  the  exercise  of  a  sound  discretion,  to  harass  the  defend- 
ant with  another  trial  at  law,  when  he  is  able  to  rest  upon 
his  defence  here.  I  am,  accordingly,  of  opinion,  that  the 
motion  be  denied. 

The  cause,  then,  came  on  to  a  hearing,  and  the  bill,  as  to 
Brushy  was  dismissed,  with  costs. 


I  ♦463]      *Carter  &  Moore  against  The  United  Insurance 

Company  of  New-York. 

A  bill  filed  to  recover  the  amount  of  a  total  loss  on  a  polinf  oftMvrtntf^ 
stating  no  other  ground  of  equitable  relief,  than  tlmt  the  policy  bad 
been  assigned  to  the  plaintiffs  hy  the  insurers,  in  who^e  name  it  M 
been  effected,  and  that  the  insurers  refused  to  pay,  was.  on  demun«'» 
dismissed,  with  costs,  the  plaintiff  having  adequate  remedy  at  law. 

June  28ih.  THE  bill  was  filed  by  the  plaintiffs,  as  ass'gnees  of  a  pol- 
icy of  insurance,  underwritten  by  the  defendants,  for  W'- 
liam  Titus  and  Gror^e  Gibbs,  on  which  the  plaintiffs  claimed 
payment  for  a  total  loss.  The  insurance  was  on  500  barrels 
of  flour  from  Neirpori  to  Si.  Jago  tie  Cuba,  on  board  the 
Spanish  brig  Fat/iota^  which  was  captured  by  a  Carihngena 
privateer.  On  the  Slst  of  December,  1814,  the  policy  was 
as«»igned  by  Titus  Sf  Gibbs  to  the  plaintiffs,  in  trust,  fof 
themselves  and  other  creditors  of  Titm  ^*  Gibbs.  The 
bill  charged  that  the  defendants  refused  to  pay  the  loss? 
alleging,  among  other  things,  that  the  plaintifls  had  no  tilb 

^^^  to  the  property  insured,  which,  in  feet,  belonged  to  one  /i 
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a  Spaniard,  and  not  to  Titus  fy    Gibbs.     The  bill  prayed       1816. 
that  the  d^jfendants  might  answer  the  matter  charged  in  the  bill,  s^^^sy-^^^^ 
and  be  compelled  to  pay  the  plaintiffs  the  amount  insured,      Carte« 
as  for  a  total  loss.  Uirix.iiis.  Co 

To  this  bill  the  defendants  demurred  on  the  following 
grounds :  that  it  appeared  by  the  bill  that  the  plaintiffs'  de- 
mand)  or  cause  of  action,  was  properly  cognizable  in  a 
Court  of  law ;  as  it  is  not  alleged  that  Tiius  fy  Gibbs  re- 
fused to  let  the  plaintiffs  make  use  of  their  names,  in  a  suit 
at  law ;  or  that  they  are,  in  any  way,  hindered  from  prose- 
cuting at  law ;  or  that  they  stood  in  need  of  any  discovery 
to  aid  them  in  such  action. 

*5.  Jonesy  jun,,  in  support  of  the  demurrer.     He  cited       [♦464  1 
Marsh,  on  Ins.  679.     4  Bro.  P.  C.  {Tomlin's  edit.)  436. 
Mosdy's  Rep.  83.  1  Atk.  457. 

T.  A.  Emmet,  contra. 

The  Chancellor.  The  demand  is  properly  cognizable 
at  law,  and  there  is  no  good  reason  for  coming  into  this 
Court  to  recover  on  the  contract  of  insurance.  The  plain- 
tiffs are  entitled  to  make  use  of  the  names  of  Gibbs  fy 
T\ttis,  the  original  assured,  in  the  suit  at  law ;  and  the  nom- 
inal plaintiffs  would  not  be  permitted  to  defeat  or  prejudice 
the  right  of  action.  It  may  be  said  here,  as  was  said  by 
the  chancellor,  in  the  analogous  case  of  Dhigetoft  v.  The 
London  Assurance  Company^  (Mosely,  83.)  that,  at  this  rate, 
all  policies  of  insurance  would  be  tried  in  this  Court.  In 
that  case  the  policy  stood  in  the  name  of  a  nominal  trustee ; 
but  that  was  not  deemed  sufficient  to  change  the  jurisdiction  ; 
and  the  demurrer  to  the  bill  was  allowed,  and  the  decree 
was  afterwards  affirmed  in  parliament.  (3  Bro.  P.  C.  525.) 
The  bill,  in  this  case,  states  no  special  ground  for  equitable 
lelief ;  nor  is  any  discovery  sought  which  requires  an  answer. 

Bill  dismissed,  with  costs. 


CASES  IN  CUANCERT. 


»  ^Barker  against  Elkins  and  Simpsom. 

us. 

Where  a  defeiKluiit,  in  on  action  at  law,  has  not  used  due  diligence  in 
making  h'w  deft  iice,  or  in  applying  to  ibis  Court  for  a  dicscovery,  to 
888181  liiA  deti'iicc,  at  law,  if  npct^fwar}',  he  cannot,  af\er  a  %'enlirt 
against  ^ini,  obtain  the  aid  of  this  Court  to  stay  tlie  proceedings  at 
]aw,  or  to  have  a  new  trial. 

*»ih.  THE  plaintiff    authorized    Michael    Connellin^  at    A'tir- 

OrUans,  to  purchase  and  hhip  for  him  a  certain  quantity  of 
flour  and  cotton,  and  to  draw  on  him  for  payment.  Cnn- 
nellin,  in  March,  181  J,  drew  bilk  on  the  plaintiff  in  favr«  of 
Elkins  at  60  days'  sight,  which  were  accepted  by  the  plaintiff, 
but,  afterwards,  protested  for  non-payment.  Elkins  claimed 
the  amount  as  holder  of  the  bills.  On  the  return  of  Ihe 
protested  bills  to  ^ew- O cleans y  Connelliny  who  had  the  flour 
and  cotton  in  his  possession,  assigned  them  over  lo  the 
*  defendants,  in  trust,  to  pay  tlie  bills  and  other  demands,  &c. 
Part  of  the  bills  were,  afterwards,  paid  by  the  plaintiff;  and 
the  flour  and  cotton  so  assigned  were  sufliicient  to  pay  the 
balance  due.  The  defendants  sold  the  flour  and  cotton 
without  crediting  the  plaintiff  with  the  proceeds;  and  in 
January,  1813,  brought  an  action  at  law  on  the  bills  against 
the  plaintifl^;  and,  in  April,  1813,  obtained  a  verdict  against 
him  for  5,006  dollars  and  48  cents.  Pending  the  suit  at  law, 
Conmllin  died  insolvent.  The  plaintiff  furtlier  charged,  in 
his  bill,  that  he  had  Ik^cu  deprived  of  the  means  of  obtaining 
legal  testimony  to  defend  the  suit  at  law ;  and  that  the 
present  defendants  were  insolvent.  He  prayed  for  a  discovery 
and  account,  and  an  injunction  to  stay  furtlier  proceedings 
on  the  verdict  at  law. 

It  appeared  that  an  injunction  had  been  moved  for,  on  a 
former  bill,  for  that  purpose,  a  few  days  previous  to  the 
trial  at  law,  and  was  denied  ;  and  that,  without  dismissing 

66  ]  *the  former  bill,  the  present  bill,  with  some  slight  amend- 
ments, was  filed,  and  an  injunction  allowed  by  a  master,  on 
the  plaintiff's  bringing  the  amount  of  the  verdict  into  Court. 

Slosson,  for  the  defendants,  now  moved  to  dissolve  the 
injunction,  on  the  ground  that  the  first  bill  had  not  been 
dismissed  ;  that  an  injunction  had  once  been  denied  ;  (3  Atk.       .-. 
391.)  and  that  no  sufficient  equity  was  stated  in  the  bill. 

Wells,  contra,  offered  to  enter  a  rule,  insinnter.  for  dis-  —    • 
missinor  the  former  bill,  with  coj-ts.     The  injunction  on  thea--^^y 
first  bill,  he  said,  was  denied,  because  the  plaintiff  did  nol^     t 
suflliciently   account   for  his   Jelay,  'n  not  applying  for  i"       ./ 
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l)efore,  or  until  on  the  eve  of  the  trial  at  law.     He  urged        1815. 

that,  if  the  injunction  was  not  retained,  the  plaintiff  would  v^.^-^v^^. 

be    remediless,  as   the   plaintiffs  in    the   suit   at  law   were  Stoughton 
insolvent.  L^J-.^. 

The  Chancellor.  The  plaintiff  should  have  made  his 
<lefence  at  law,  by  way  of  payment,  or  set-off;  ana  ne 
might,  perhaps,  have  called  for  a  discovery  in  aid  of  his 
<lefence  at  law.  No  reason  is  assigned  why  he  did  not  call 
ibr  a  discovery,  or  prepare  and  defend  himself  in  due  season. 
He  has  not  stated  what  were  the  obstacles  to  a  defence  at 
law.  A  defendant  cannot  come  here  for  a  new  trial,  when 
aio  special  ground  of  fraud  or  surprise  is  suggested,  and 
^when  he  neglects,  or  omits  due  diligence,  and  without  due 
excuse,  to  defend  himself  in  his  proper  place.  This  is  a 
fundamental  doctrine  in  this  Court.  (Lc  Guen  v.  Gouvemeur 
^  Kembky  1  Johns.  Cas.  436.  i»f  Fickar  v.  Wolcott,  4  Johns. 
Jtep,  510.  Lansing  v.  Eddy,  decided  in  this  Court,  June, 
1814.t  Smith  fy  Mead  v.  Lowry,  October,  1814.$  The  ]Ante,p.i\>. 
principle  has  been  so  oflen  declared,  that  it  is  useless  to  *  "''*^' 
enlarge ;  and,  without  resting  on  minor  *objections,  the  f  ♦  467  ' 
injunction  cannot  be  retained  on  the  merits  of  the  case. 

Motion  granted. (a) 

(«)  See  De  Ume  r.  OUuseU,  AH.i^  M.  369.     Timain  y.  Thomas,  2  H.  I' 
or.  139.  S.  P. 


Stoughton  against  Lynch. 

Where  articlefl  of  copartnership  stipalatcd,  that  the  capital  and  proJUs  of 
the  company  should  remain  in  the  hou8e,  and  be  employed,  during 
the  copajtnership,  for  the  benefit  of  the  concern,  each  party  being  at 
libertv  to  withdraw  from  the  joint  funds  so  much  only  .as  was  necea- 
sarv  tor  his  private  expenses ;  it  was  held  that  neither  party  had  a 
right  to  withdraw  firom  the  fimds  money  to  purchase  plate,  household 
furniture,  carriages,  horKs,  &C.,  but  only  for  family  expenses,  and  the 
reasonable  education  of  children,  &c. 

[f  one  partner  withdraws  or  uses  the  partnership  funds,  in  his  own 
private  trade  or  speculations,  he  must  account  not  only  for  the  interest 
on  the  moneys  so  withdrawn,  but  for  the  ;?rq^  of  that  trade. 

THIS  was  a  bill  for  an  account  between  the  parties,  as      •Wy  isi 
partners    in    trade.     The  articles  of   copartnership   were 
dated  the  10th  of  March,  1783,  both  parties  then  residing 
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1815.  ^n  ^^^  United  Netherlands.  By  these  articles,  the  parties 
>«^^v^^^^  agreed  to.estublish  a  trading  house  at  New- York ;  and  the 
SiouGHTOM  plaintitr  was  to  proceed  to  New-  Yorky  for  that  purpose,  ai 
Lrircu.  ^oon  as  possible,  after  the  Ist  of  3/ay,  ensuing.  The  part- 
nership was  to  continue  for  seven  years  after  the  f Jaintitt's 
arrival  in  iVctr^ForA:,  and  then  six  months  after  notice  of 
separation.  The  plaintiff  was  to  be  tlie  active  partner,  of 
to  take  the  laboring  oar,  and  the  profits  were  to  be  equally 
divided.  The  capital  was  to  be  7,500  pounds  sterling,  of 
which  the  defendant  was  to  furnish  5,000  pounds,  and  the 
plaintiff  the  residue  ;  and  to  pay  an  interest  of  five  per  cent 
on  his  deficiency  of  capital.  The  capital  and  profits  to 
I  •468]  remain  *in  the  house,  and  be  employed  for  the  bentjit  of  the 
concern,  during  the  partnership^  withdrawing  such  part  only 
as  may  be  necessary  for  private  erpenses.  The  defendant 
proposed  to  establish  himself  at  Philadelphia.  A  fair 
balance  of  the  books  of  the  firm  was  to  be  made,  signed,  and 
approved  by  the  parties,  annually.  Neither  party  was  to  do 
business  at  New*  Yorlc^  on  their  private  account,  during  the 
partnership,  nor  lend  any  of  the  capital  stock,  nor  enter  into 
any  acceptances,  for  account  of  the  partnership,  without 
mutual  consent,  each  party  doing  his  best  to  promote  the 
advantage  of  the  company  ;  the  plaintiff  was  to  carry  out 
to  New- York  1,000  pounds  sterling.  The  partnership  was 
dissolved  in  July,  1795. 

The  decretal  order  of  reference,  of  the  6lh  of  July,  1614, 
to  a  master,  to  take  and  state  an  account  between  the  parties, 
directed  the  (lefcndant  to  be  charged  with  interest  upon  all 
such  sums  of  money  as  he  may  have  drawn  out  of  the 
copartnership  funds  beyond  the  amount  necessary  for  his 
private  expenses. 

The  ma-ter,  in  his  report,  stated,  that  the  defendant 
claimed,  under  the  head  of  charges  necessary  for  his  {>rivate 
expenses,  (I.)  \,'Z00  dollars,  for  his  family  expenses  at 
Bruges,  from  the  6th  of  October,  1783,  the  day  on  which 
the  "plaintiff  commenced  business  at  New- York,  to  the  1st 
of  Aprils  1784.  (2.)  500  dollars,  expenses  of  removing 
from  Bruges  to  London,  in  ^Ipril,  1781.  (3.)  5,000  dollars 
expenses  in  London,  from  the  1st  of  April,  1784,  to  the  Isl 
of  April,  1785.  (4.)  1,500  dollars,  for  expenses  from  that 
day  until  the  defendant's  arrival  in  Neu*-  York,  including  the 
passage.  (5.)  5,610  dollars,  for  plate,  harpsichord,  carriage! 
and  horses,  and  furnishing  a  house  in  New-York.  (6.)  1,^60 
dollars,  annually,  for  rent  of  a  house  in  New-York,  from  the 
1st  of  .Ipril,  1788,  to  the  .3d  of  July,  1795.  (7.)  1,05<» 
dollars,  annually,  expenses  of  educating  four  children,  from 
1792  to  July  3d,  1795.  All  these  charges  were  disallowed 
by  the  master,  and  exceptions  were  taken  by  the  defendant 
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•Tne  points  di<>cussed  and  decided,  arose  on  these  exceptions,        1815. 
and  for  i'urther  directions  to  the  master.  v.i^'N/^^w^ 

STODGOTOf 

T.  A.  Etfunety  Riggs,  D.  B.  Ogden,  and  P.  J.  ManrOy       i^^lcn. 
for  thiC  defeD^ant. 

Hirison  and  Wtlls^  for  the  plaintiff. 

The  Chancellor.     The   articles   of   copartnership    in- . 
^jended  to  preserve,  in  a  state  of  progressive  accumulation, 
4ie  funds  of  the  house ;  and  the  clause  upon   which  the 
question  rjefore  me  has  arisen,  is  to  be  taken  strictly.     This 
IS  evidently  the  sense  and  spirit  bf  the  agreement     It  is 
expre^iskv   stipulated,  that   the  capital   and  profits   of   the 
company  were  to  remain  in  the  house,  and  to  be  employed 
ibr  the  benefit  of  the  concern,  during  the  partnership,  with 
~  this  special  exception,  that  such  part  o/i/y  was  to  be  withdrawn, 
^18  mifirht  Jbe  necessary  for  private  expenses.     And  to  show 
the  care  with  which  the  parties  guarded  the  funds  from 
l>eing  diverted  by  either  of  them,  it  was  further  stipulated 
that  neither  of  them  was  to  do  business  at  New-  York  on  their 
'private  account^  nor  lend  any  of  the  capital  stocky  or  enter 
into   acceptances ;  but  each   party  was  to   do  his  best   to 
promote  the  advantage  of  the  company.     After  reading  these 
surticles,  it   is  impossible  not  io  view  most  of  the  charges 
ivhich  the  defendant  wishes  to  include  under  the  special 
exception   as   palpably   inadmissible.      To   consider    plate, 
musical   instruments,  carriage  and  horses,  and  the   whole 
furniture  of  a  house,  as  coming  within  the  p(3rmission  granted 
to  the  parties  to  withdraw  the  funds  of  the  house  on(y  when 
necessary  for  'private  expenses^  is,  in  my  judgment,  an  unrea- 
sonable  and   extravagant   pretension.     The   object  of  the 
decretal  order,  of  last  «/u/y,  was,  not  to  exempt  from  interest 
all  those  moneys  withdrawn  that  were  not  supposed  to  be 
employed  in  land  speculations.     I  then  observed,  that  if  the 
funds  so  withdrawn  had  been  employed  in  trade,  the  party 
•would  have  had  to  account,  not  merely  for  interest,  but  for         ♦470  ] 
the  profits  of  that  trade ;  and  we  find  authority  for  this  in 
Brown   v.  Litton^  (1    P.   Wms.  140.)  and  in   Crawshay  v. 
Collins,  (15  Fes.  218.)  where  the  principle  is  stated,  that  if 
one  partner  trade  alone  on  a  joint  stock,  he  shall  divide  the 
profits.     The  least  that  I  could  do,  in  this  case,  was  to  make 
him  pay  interest  on  all  moneys  withdrawn  beyond  the  private 
necessity  expiessed  in  the  contract.     The   interest  of  the 
parties  as  joint  traders,  the  obvious  policy  and  meaning  of 
the  contract,  and  that  good  faith  which  is  the  animating 
principle  in  all  mercantile  associations,  unitedly  concur  in 
f  eoommending  us  to  view  the  claims  set  up  by  either  party^ 
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1815.       under  the  exception,  with  a  jealous  and   scrupulous    eye 

v^^-v.-*,^^  Witliout  such  a  rule  of  construction,  a  partnership,  like  the 

.STouciiTox     present,  with  all  its  provisions  to  preserve  the  funds  of  the 

Ltnch.       house  untouched,  might  soon  languish  under  the  carelessness, 

or  dissipation,  or  discordant  and  rival  views,  of  either  of  the 

contracting  parties. 

The  parties,  then,  had  in  view,  that  funds  were  to  be 
withdrawn  only  when  necessary  for  private  expenses;  and 
when  at  any  time  withdrawn,  the  party  must  have  done 
it  with  a  view  to  that  necessity.  That  must  have  been 
the  purpose  for  which  they  were  withdrawn.  The  more 
safe  and  regular  way  would  have  been,  to  have  stated,  in 
each  case,  the  object  of  the  appropriation,  so  that  each 
party,  at  the  end  of  every  year,  when  a  fair  balance  of  the 
books,  according  to  the  articles,  was  to  be  made,  signed,  and 
approved,  might  have  known  and  judged  of  the  requisite 
appropriation.  But  it  would,  perhaps,  be  too  rigorous  to 
require  the  production  of  such  an  original  entry,  to  justify 
every  such  appropriation  ;  and  I  am  willing  even  to  presume, 
that  a  fair  and  reasonable  sum,  drawn  away  in  each  year, 
was  necessary  for  the  private  expenses  of  each  individual 
partner  during  that  year.  Beyond  this  presumption  I  cannot 
go.  All  the  European  expenses  of  the'  defendant  are, 
therefore,  to  be  laid  out  of  the  case,  because,  as  I  under- 
[*471  ]  stood  *from  the  suggestions  of  the  counsel  upon  the  argu- 
ment, there  was  no  concurrent,  or  any  thing  like  cotemporary, 
appropriations,  or  drafts,  with  any  presumed  reference  to 
those  expenses.  I  am  to  presume,  then,  and  I  do  presume 
and  believe,  that  the  defendant  never  deemed  it  necessary, 
at  the  time,  to  recur  to  the  permission  granted  under  these 
articles,  to  meet  and  defray  those  expenses.  The  idea  of 
including  them  under  this  article  was  an  after-thought, 
arising  many  years  after  those  expenses  had  been  borne  and 
forgotten. 

With  respect  to  the  moneys  drawn  out  by  the  defendant, 
after  his  arrival  and  settlement  in  this  country,  (and  no 
moneys  were  called  for  by  him  before,)  it  may  be  difficult 
to  estimate  the  allowance  that  ought  reasonably  to  be  made 
for  necessary  private  expenses  ;  for  so  far,  and  no  farther,  I 
can  presume  the  n^oneys  diverted  by  the  defendant  within 
any  given  year,  were  applied.  It  ought  to  be  observed, 
that  the  inquiry  is,  not  what  the  defendant  ought  to  hare  as 
suitable  to  his  estabHshment  and  fortune,  but  how  much  we 
can  fairly  presume  he  thought  proper  to  dn^w  cut  of  the 
funds  of  this  company  for  that  object.  If  no  money  was 
drawn  out,  in  any  given  year,  by  the  defendant,  I  am  to 
presume  he  elected  to  support  his  family,  for  that  year,  out 
of  other  funds,  and  deemed  it  most  advantageous  that  his 


CAS£S  IN  CHANCERY  471 

portion    ot   t!in   funds  of  this  company   (end   which    was,        1815. 

probably,  only  a  small  part  of  his  estate)  should  continue  to  v^^^s^-i^y 

be  employed  in  the  business  of  the  concern.     On  this  ground,    SToroHTOH 

therefore,  I  cannot  presume,  and  unle^is  the  defendant  can       l^nch 

furnish  the  proof  to  the  master,  I  cannot  allow,  that  any  part 

of  the  funds  of  the  company  were  withdrawn  to  meet  the 

interest  of  the  moneys  with  which  he  built  the  house  in 

which  he  lived.     If  the  defendant  was  able  to  build  and 

occupy  such  a  house  with  other  funds,  it  is  impossible  to 

auppoee  he  thought  it  necessary  to  curtail  his  capital  in  this 

company,  to  pay  himself  for  living  rent  free  in  his  own  house. 

No  prudent  man  would  so  abuse  and  misapply  his  own  funds. 

•He  either  withdrew  the  funds  because  he  wanted  them  for       [  *  472  J 

actual  current  expenses,  or  for  some  purpose  unauthorized 

by  bis  contract.     I  am,  therefore,  of  opinion,  that  the  charge 

of  rent  was  properly  rejected  by  the  master.     The  expense 

of  his  family,  and  the  reasonable  education  of  the  children, 

may  be  fairly  presumed  to  have  been  supported  out  of  funds 

drawn  from  tt»e  concern  within  the  year ;  and  the  only  charge 

in  the  master's  report,  which,  I  think,  was  a  proper  subject 

o£  allowance,  to  a  certain  extent,  was  that  of  the  expense  of 

education   of  the   children   of  the  defendant;   the  proper 

sum  which  the  master  is  to  allow  for  that  education,  as  well 

as  for  the  other  expenses  of  the  family,  must  depend  upon 

what  shall  appear  to  him  to  be  a  reasonable  allowance  to  a 

person  of  the  defendant's  rank  and  business,  and  under  all 

the  circumstances  of  the  case.     This  allowance,  however, 

for  any  given  year,  is,  in  no  case,  to  exceed  the  amount  of 

the  moneys  drawn  out  by  the  defendant  within  that  year. 

Beyond  that  sum,  I  have  no  ground  for  any  presumption  and 

allowance ;  and  if  the  defendant  made  no  diversion  of  the 

funds  of  the  company  in  any  given  year,  I  shall  contend, 

that  he  elected  to  let  these  particular  funds  flourish,  for  that 

year,  in  the  business  of  the  concern,  and  to  support  his 

fiunily   out   of  other  parts   of   his   estate   less   beneficially 

ea^[)loyed. 

The  exceptions  are,  accordingly,  overruled,  with  costs, 
aod  the  master  must  havie  further  directions,  according  to 
this  opinioD. 

Rule  accordingly. 
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1815. 

Moses  *Moses  and  Others  against  MurgatrotDi 

mvKolrKofD.  Administrator,  &c. 

An  administrator,  or  trustee,  who  resists  a  claim,  and  litigates  bona  fit^ 
from  a  conviction  of  duty,  and  where  no  intentional  default  is  made 
to  ajipear,  will  not,  under  the  circumstances  of  the  case,  be  char]ged 
personally  with  the  costs ;  but  they  must  be  paid  out  of  the  assets  of 
the  intestate. 

On  a  rehearing  the  Court  refused  to  alter  the  decree  before  given  in  the 
cause,  (see  ante,  p.  J  J9.)  except  as  to  the  payment  of  costs  by  the  ad- 
ministrator. And  the  Court  refused  to  order  the  costs  of  the  admin- 
istrator of  the  mortgagor,  on  the  sale  of  premises  mortgaged  injee,  to 
be  paid  out  of  tlie  proceeds  in  this  Court. 

Any  3d.  ON  a  rehearing  against  the  decree  of  the  29th  of  August 

last,  in  this  cause,  (antCy  p.  119.)  the  objections  to  that 
decree  were,  1.  Because  it  was  decreed  that  the  amount 
of  the  moneys  in  the  hands  of  Charles  Wilkes  be  paid  to 
the  plaintifTs,  under  their  demand,  founded  on  the  assignment 
of  the  12th  of  February,  1806,  mentioned  in  the  pleadings; 
whereas  those  moneys  arose  out  of  the  proceeds  of  the 
cargo  of  the  ship  Emperor,  under  the  two  assignments  of 
the  20th  of  December,  1805,  and  the  12th  of  Febmarji, 
1806. 

2.  Because  it  was  decreed  that  the  defendants  should  pay 
costs. 

It  was,  also,  urged,  on 'the  rehearing,  that  the  costs  of  the 
administrator,  relative  to  Lawrence^s  mortgage,  ought  first 
to  be  paid  out  of  the  assets  resulting  from  the  mortgage,  and 
the  residue  only  be  distributed. 

T.  A.  Emmet  and  Wells,  for  the  defendants. 

Harison  and  Hoffman,  contra. 

The  Chancellor.     It   appears  from  the  pleadings  and 
proofs,  that  5.  G.  Ogden  made  three  assignments  of  prop- 
j  *  474  ]       erty  *to  Samuel   Murgatroyd.     The    first  assignment  was 
on  the  20th  of  December,  1 805.     That  a«^signment  has  not 
been  made  an  exhibit,  or  an  object  of  proof,  for  the  defend- 
ant seems  not  to  have  placed  any  reliance  upon  it  as  a  mat- 
ter of  defence ;  and,  therefore,  the  precise  terms  of  it  do  not 
appear.     But,  from  the  incidental  notice  taken  of  it  in  the 
cause,  it  appears  to  have  been  an  assignment  of  a  quantity  of 
coffee  on  board  the  ship  Emperor,  and  arising  out  of  some 
old  debt  due  to  Ogden  from  the  government  of  Hay <L     This 
first  assignment  was  not  made  by  Ogden,  nor  accepted  b? 

%  Murgatroyd,  as  a  special  security  for  any  parti  tular  debt'; 
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but  was  intended  as  a  general  security  for  advances  and        1815. 

responsibilities  made  or  incurred  by  Margatroyd  on  account  v^^^^s^-^^^ 

of  Ogden,     The  next  assignment  was  made  on  the  20th  of       Moses 

February,    1806 ;    and    though,   like    the    former,    it    was 

general  in  its  terms,  yet  it  has  been  shown  and  decreed  to 

have  been   made   and   accepted   as   a  special   security  for 

Margatroyd' s  endorsement  of  the  notes  stated  in  the  bill. 

This  assignment  was  of  100,000  pounds  of  coffee,  or  other 

goods  of  equal  value,  (or  to  the  value  of  20,00 J  d6llars,)  on 

board  of  the  said  ship,  being  the  returns  of  the  outward 

cargo.     The  third  assignment  was  of  the  freight  of  the  ship ; 

but  as  no  part  of  that  freight  ever  came  to  the  possession  of  ^ 

the  assignee,  it  becomes  of  no  consequence  in  the  present 

case.  • 

The  ship,  with  her  cargo,  arrived  at  New- York ;  and  it 
has  been  ascertained,  under  an  arbitration  acceded  to  by  the 
parties,  that  of  the  proceeds  of  that  cargo,  consisting  of 
coflfee,  cotton,  and  sugar,  the  sum  of  16,270  dollars  and  50 
cents  came  to  the  hands  of  the  defendant,  under  the  two 
assignments,  without  distinguishing  whether  those  proceeds 
came  to  hand  under  the  one  or  the  other  assignment,  though 
it  admitted  that  a  considerable  part  of  the  coffee  was 
to  be  placed  to  the  account  of  the  second  assignment. 
After  deducting  from  those  proceeds  the  amount  which 
had  been  paid  on^  two  of  the  notes  mentioned  in  the 
•pleadings,  the  sum  of  11,150  dollars  and  50  cents  was  [*475j 
placed  in  the  hands  of  Mr.  Wilkes,  to  abide  the  decree  in 
this  suit. 

Upon  a  consideration  of  the  case,  under  all  its  circum- 
stances, it  appears  to  me  that  the  administrator  cannot  be 
permitted  to  protect  part  of  the  coflfee  against  the  operation 
of  the  second  assignment ;  and  that  the  whole  amount  of  the 
moneys  in  the  hands  of  Mr.  Wilkes  was  justly  applied,  by 
the  decree,  to  the  payment  of  the  notes  mentioned  in  the 
bill. 

The  amount  of  coflfee  claimed,  in  this  case,  falls  short  of 
the  quantity  specified  in  the  second  assignment ;  and  it  does 
not  appear  that  the  coflfee,  laden  on  board,  had  any  distin- 
guishing mark  to  designate  from  what  particular  source  it 
arose ;  and  the  proceeds  of  it  seem  never  to  have  been  dis- 
criminated as  belonging  to  diflferent  objects,  either  by  the 
fMsignee  or  his  administrator.  The  coflfee  must  have  been, 
originally,  confounded  in  one  entire  parcel,  and  as  yielding 
one  entire  sum,  to  be  appropriated,  generally,  to  the  indem- 
nity of  the  intestate,  for  his  engagements  on  behalf  of  Ogden. 
This  is  the  necessary  conclusion  to  be  drawn  from  the  case, 
89  the  first  assignment  is  not  even  made  an  exhibit  in  the 
eauae;  and  the  distinction  now  set  up.  on  the  rehearing, 
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1815.       appears  not  to  have  been  made  by  the  intestate,  nor  relied 
v^^-v^-^^  on  as  a  material  point  of  defence  by  the  defendant.     The 
Mo9K>        first  assignment  created   no   special   trust  in  the  intestate. 
HuROATROYD.  ^^  wdsiHade  for  his  indemnity  at  large  against  existing  and 
future  advances  and  responsibilities  for  Ogden ;  and  when 
the  intestate  accepted  of  a  second  assignment  of  coffee,  on 
board  of  the  same  ship,  to  a  precise  amount,  and  to  meet  the 
demands  of  particular  creditors  of  Ogden,  a  slight  variation 
in  the  description  of  the  source  from  whence  the  coffee  pro 
ceeded  seems  not  to  be  sufficient  to  justify  the  assignee  in 
disregarding  his  trusL     The  safer  and  better  rule  is  to  pre- 
clude this  recent  pretension,  as  dangerous  to  the  fidelity  and 
security  of  the  trust ;  and  which  pretension  the  intestate,  and 
[  *  476  ]      ,*his  representative,  may  be  considered  as  having  successively 
waived  by  their  own  conduct.     In  construing  the  instruments, 
we  are  to  look  to  the  rights  of  the  parties,  as  they  stood  when 
the  second  assignment  was  made  and  accepted.     The  two 
assignments  were  the  acts  of  the  same  parties ;  and  as  the 
second  charged  the  intestate  with  a  special  trust,  we  ought, 
if  possible,  to  give  it  full  effect,  and,  if  necessary,  to  make 
all  the  coffee  on  board  subservient  to  that  trust,  to  the  speci- 
fied amount,  without  inquiring  how  much  proceeded  from  one 
source,  and  how  much  from  another.     That  addition  cannot 
well  be  considered,  under  the  peculiar  circumstances  of  this 
case,  as  an  essential  part  of  the  description.     The  great  object 
and  substance  of  the  contract  was  coffee  to  a  certain  amount. 
The  intestate  accepted,  and  assumed  to  apply  to  the  dis- 
charge of  particular  debts,  100,000  pounds  of  coffee,  or  to 
the  amount  of  20,000  dollars ;  and  he  ought  not  to  be  heard 
in  his  allegation,  that  he  has  coffee  sufficient,  but  that  be 
chooses  to  apply  part  of  it  to  other  purposes,  according  to 
his  own  discretion,  because  he  can  now  undertake  to  show 
that  part  of  his  coffee  was  purchased  from  another  source, 
or  with  other  proceeds  than  those  mentioned  in  the  assign- 
ment.    Admitting  the  fact  to  be  so,  yet,  while  no  particular 
rights  of  third  persons  are  concerned,  (and  none  were  when 
the  second  assignment  was  made,)  the  specification  of  lh 
quantity  will  control  the  residue  of  the  description,  and  coter 
whatever  coffee  he  may  have  had  on  board  to  that  amount* 
Suppose  there  had  been  coffee  enough  on  board,  but  all  of 
it  the  result  of  the  Hayti  debt,  would  the  int  estate  have 
gone  clear  of  his  trust  ?    That  cannot  be  admitted.     As  the 
parties  were  competent  to  bind,  by  this  second  assignment, 
all  the  coffee  on  board,  and  as  they  intended  to  bind  100,000 
pounds  of  it,  the  intestate  must,  on  every  sound  constniotioD, 
DC  answerable,  under  his  trust,  for  that  quantity  of  his  coffee 
on  board,  without  being  permitted  to  rest  on  the  question, 
(immaterial  in  this  case,)  how,  or  with  what  property,  hft 
^^^  872 
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procured  it.     It  lies  not  in  his  mouth  to  impair  or  defeat  his        1815. 
trust,  by  *siich  a  refinement,  in  his  own  favor ;  and,  especially,  v^^^-s-^-^iw^ 
ought  he  to  be  precluded,  if  no  such  discrimination  was  kept       Mctts 
up  from  the  time  of  the  acceptance  of  the  assignment,  through  mijroatrotd, 
all  the  stages  of  negotiation  and  dispute,  down   to  the  final       r  #  ^'j'j  i 
hearing  of  the  cause.     And,  if  the  second  assignment  will       *■  ' 

cover  all  the  coffee  on  board,  to  the  extent  of  the  quantity 
specified,  there  can  be  no  doubt  that  it  limited  and  controlled 
the  general  terms  of  the  first  assignment,  by  designating  the 
special  purpose  to  which  the  cargo  was,  in  the  first  instance, 
to  be  applied.  The  first  assignment  became  subservient  to 
the  special  trust,  created  and  assumed  by  the  second ;  and 
the  assignee  cannot  be  permitted  to  dissipate  that  trust,  by 
setting  up  the  general  and  prior  assignment  made  for  his  own 
benefit  at  large. 

Another  objection  to  the  decree  is,  that  costs  were 
awarded  against  the  defendant,  and  this  objection  is  much 
more  embarrassing  to  me  than  the  other.  I  feel  the  weight 
due  to  the  consideration,  that  the  defendant  stands  before 
the  Court  as  an  administrator  merely,  not  as  a  party  to  the 
original  trust ;  and  that  the  trust  rested  in  parol  proof,  and 
did  not  appear  on  the  face  of  the  assignment,  so  that  the 
defendant  might  not  have  considered  himself  as  hound  to 
regard  any  mere  verbal  information  of  it.  As  far  as  the  assets 
of  the  intestate  are  concerned,  they  are  justly  chargeable  with 
costs ;  but  I  feel  reluctant  in  fixing  upon  the  defendant  a 
wilful  or  improper  resistance  to  the  claim  set  up  in  the  bill. 
On  the  other  hand,  it  appears  that  he  had  admitted  the 
trust,  and  promised  to  pay  the  notes.  What  precise  infor- 
mation he  had  to  justify  these  admissions,  does  not  appear. 
Perhaps,  it  was  an  admission  inconsiderately  made ;  and  that 
he,  afterwards,  deemed  it  his  duty,  as  trustee  for  all  the 
creditors,  to  resist  a  claim  inconsistent  with  the  terms  of  the 
assignment.  Shall  an  administrator  make  such  resistance  at 
his  peril,  and  be  charged  with  costs  when  no  wilful  or  inten- 
tional default  is  made  satisfactorily  to  appear  ?  I  am  by  no 
means  persuaded  that  the  defendant  did  not  act  according  to 
♦what  he  deemed  his  duty,  when  he  confessed  the  judgment,  [  ♦  478  ] 
and  when  he  defended  this  suit ;  and,  unless  I  am  so  per- 
suaded, it  is.  perhaps,  the  safer  course  to  exempt  an  admin- 
istrator, under  all  the  circumstances  of  such  a  case  as  this, 
from  being  charged  personally,  or,  in  other  words,  punished 
with  costs. 

I  am  of  opinion,  then,  that  the  decree,  so  far  as  it  awards 
costs  against  the  defendant  personally,  be  corrected,  and  no 
farther.  I  shall  not  direct  that  the  costs  of  the  administra- 
tor, before  the  surrogate  and  in  this  Court,  be  first  paid  out 
of  the  equitable  assets  arising  from  Ixiwrcnce^s  mortgages. 
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of  W.  Dunlapy  the  elder ;  and  they  prayed  that  the  defend-        1815. 
ants  might  produce  the  deeds,  and  discover  the  time  of  their  v^^*\.^^^ 
execution,  and  the  consideration,  if  any,  and  that  they  might        Boyd 
be  set  aside  as  fraudulent.  Duwl\p 

fV.  Dunlap,  and  fV.  Dunlap^jun.^  in  their  answer,  admit- 
ted the  facts  stated  in  the  bill,  as  to  the  judgments,  executions, 
sheriffs  sale,  &c.,  but  denied  that  the  bill  of  sale  and  deed, 
between  them,  were  without  consideration,  or  fraudulent. 
fV.  Danlap,jun,,  stated,  that  on  the  3d  of  September,  1804, 
he  agreed  to  work  for  his  father,  as  a  journeyman  saddler, 
for  18  dollars  per  month,  and  continued  to  work  for  him  until 
the  5th  of  May  J  1808,  during  all  which  time  he  did  not 
receive  one  fourth  of  his  wages,  and  there  was  due  to  him, 
for  wages,  583  dollars;  that,  duririg  the  years  1803,'  1809, 
and  1810,  he  advanced  700  dollars,  for  repairing  and  fin- 
ishing ♦the  house,  and  erecting  buildings  on  the  premises  in  [  ♦  450 
question ;  and,  in  1805,  he  paid  78  dollars  in  part  considera- 
tion for  the  land  ;  that,  in  August,  1810,  his  father  agreed 
with  him,  that  if  he  would  move  on  the  premises,  and  erect 
some  additional  buildings,  he  should  liave  a  deed  for  the 
premises;  that,  accordingly,  jp  the  autumn  of  1810, he  went 
on  the  premises,  and  erected  additional  buildings,  and  his 
father,  December  24th,  1810,  executed  to  him  the  deed  in 
question  ;  that  he,  afterwards,  assumed  several  debts  owing 
by  his  father  to  Rjot  fy  Davison,  and  to  Walton  fy  Co,, 
amounting  to  ab^ut  310  dollars,  and  for  which,  he  said,  his 
father  gave  him  the  b  II  of  sale  of  the  personal  chattels. 

It  was  proved  that  the  value  of  the  real  property,  in  De- 
cember, 1810,  was  1,700  dollars,  and  that  it  was  now  worth 
about  2,500  dollars;  that  fV.  Dunlap,  the  younger,  had 
always  lived  with  his  father,  and  worked  at  his  trade, 
being  now  thirty  years  of  age.  The  father  erected  the 
dwelling  house  and  saddler's  shop,  prior  to  1810,  and  the 
son,  afterwards,  built  the  painter's  shop,  and  repaired  the 
barn.  Father  and  son  both  lived  together  in  May,  1812,  as 
they  had  done  before.  The  son  purchased  of  one  MClaw 
an  addition  to  the  lot,  for  which  he  paid  75  dollars.  The 
son  was  considered,  in  the  family,  and  by  others,  as  the 
owner  of  the  property,  and  had  the  principal  management 
of  the  business.  Walton,  a  witness,  stated,  tliat,  in  Fvb- 
ruary,  1812,  W.  Dunlapj  the  elder,  owed  Walton  fy  Co 
110  dollars,  and  the  son  presented  his  father's  account  for 
102  dollars,  and  paid  eight  dollars,  the  balance.  Root,  a 
witness,  stated,  that  the  account  with  him  and  with  Root  fy 
Davison,  was  kept  in  the  name  of  W.  Dunlap,  the  elder, 
to  whom  he  supposed  the  son  to  be  an  agent ;  that  the 
fiaither  gave  a  note  for  the  balance  due,  prior  to  March,  1812, 
of  about  400  dollars,  which  was  put  in  the  bank  and  paid  ; 
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that,  from  March,  1912,  to  August^  1814,  the  goods  chai*ged 
^^  to  the  father  amounted  to  about  1,325  dollars,  port  of  wiuch 

still  remained  unpaid. 

p  ♦It  was  testified  by  Tfiomas  Dunlap,  a  brother  of  fV,  DuU" 

I       /op,  jnn,y  that  when   the  latter  came  of  age,  his  father  of- 

^       fcred  him  all  his  property,  if  he  would  stay  with  htm,  and 

take  care  of  his  parents  in  their  old  age.     That  when  it  was 

known  that  his  father  had  become  surety  for  one  Mair, 

who  failed,  the  son   insisted  on  a  conveyance,  according  to 

the  old  contract,  which  was  done.     lie  had  never  seen  the 

deed,  but  believed  it  was  executed  before  May,  1812. 

Leslie,  a  witness,  stated,  that,  in  1811  or  1812,  Gardner^ 
the  defendant,  said,  that  he  and  IV.  Dunlap,  the  elder,  had 
endorsed  a  note  drawn  by, Charles  Adair,  for  about  900  dol- 
lars, which  was  passed  to  the  plaintiffs ;  and  which,  when 
due,  was  renewed  by  the  four  several  notes  on  which  the 
judgments  were  obtained.  Shurtleff,  a  witness,  also  stated, 
that  he  drew  a  deed  from  the  father  to  the  son,  some  years 
ago,  which  was  executed  in  his  presence,  prior,  as  he  believ- 
ed, to  December,  1810;  and  he  understood,  from  both  par- 
tics,  that  it  was  to  satisfy  a  debt,  and  in  pursuance  of  a  pre 
vious  agreement,  in  consequence  of  which  the  son  had  re 
paired  the  house,  and  built,  &c. 

H,  Bleccker,  for  the  plaintiffs. 

S.  A.  Foote,  for  the  defendants. 

The  Chancellor.  The  bill  seeks  for  discovery  and 
relief,  on  the  ground  of  fraud,  against  a  deed  of  land,  and  a 
bill  of  sale  of  chattels,  alleged  to  have  been  given  by  the  elder 
to  the  younger  Dunlap.  The  plaintiffs  appear  in  the  char- 
acter of  creditors,  and  the  younger  Dunlap  sets  up  a  title 
as  purchaser  from  the  dc*btor.  I  do  not  discover,  from  a 
view  of  the  pleadings  and  proofs,  such  traces  of  actual  and 
direct  fraud,  as  to  feel  myself  warranted  in  directing  the 
conveyance  of  the  real  estate  to  be  delivered  up  and  can- 
*  48*2  J  celled,  as  absolutely  null  and  void.  There  is  a  marked  *dif 
ference  between  an  interference  actively  to  compel  a  party 
to  reconvey  or  surrender  a  deed,  and  a  refusal  to  aid  a 
party  who  seeks  a  specific  performance  of  a  contract.  If 
actual  fraud  be  not  clearly  and  satisfactorily  made  ont,  the 
Court  may  refuse  its  aid,  but  will  not  take  so  decisive  a  step 
as  setting  aside,  in  toto,  the  assumed  title ;  but  will  either 
make  it  subservient  to  the  equity  of  the  case,  or  leave  the 
fc  party  complaining  to  his  remedy  at  law  against  a  contract 

*'  (bunded  on  inadequacy  of  price,  or  other  suspicious  circum* 

stances.     (  Young  v.  Clerk,  Free,  in  Chan.  538.     GriUlik  ▼. 
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Spratley^  2  Bro,  179.  n.     Day  v.  A^etc^man,  cited  in  Newland        1815. 
on  CotU.  66.)  N.^^Nx-*w^ 

The  only  question  with  me  has  been,  whether  the  plain-  Botd 
tifis  ought  to  be  left  to  their  legal  remedy,  or  whether  the  Duia.Ar 
case  affords  sufficient  ground  for  a  limited  interference,  by 
allowing  the  deed  of  the  real  estate  to  stand  as  a  security 
only  for  such  consideration  as  han  been  shown  by  the 
younger  Danlap.  There  appears  to  be  very  considerable 
inadequacy  of  price,  even  admitting  the  consideration  ex- 
pressed in  the  deed,  and  to  allow  the  deed  to  stand  as  secu- 
rity only  for  the  true  sum  due,  would  be  doing  justice  to  the 
parties,  and  granting  a  relief  which  cannot  be  atforded  at 
law.  A  Court  of  law  can  hold  no  middle  course.  The  en- 
tire claim  of  each  party  must  rest  and  be  determined,  at  law, 
on  the  single  point  of  the  validity  of  the  deed ;  but  if  is  an 
ordinary  case  in  this  Court,  that  a  deed,  though  not  abso- 
lutely void,  yet,  if  obtained  under  unequitable  circumstances, 
should  stand  only  as  a  security  for  the  sum  really  due. 
(^Proofy,  Hines,  Cases  temp.  Talh,  111.  Grove  v.  fVatt,  2 
Schoale  8f  Lefroy,  492.)  A  deed,  fraudulent  in  fact,  is  ab- 
solutely void,  and  is  not  permitted  to  stand  as  a  security  for 
any  purpose  of  reimbursement  or  indemnity  ;  but  it  is  other- 
wise with  a  deed  obtained  under  suspicious  or  unequitable 
circumstances,  or.  which  is  only  constructively  fraudulent. 
(^ands  V.  C)flwise,  4  Johns,  Rep.  536.  598,  599.  Lord 
Eldon,  in  8  Ves.  283.)  In  Heme  v.  Meeres,  (I  Vem.  465. 
2  Bro,  *177.  n.  S.  C.)  this  last  rule  of  equity  is  applied  to  a  [  •483  ] 
case  like  the  present.  A  purchase  at  a  great  under  value, 
and  with  other  ill  circumstances  along  with  it,  was  set  aside 
on  terms,  in  favor  of  creditors.  The  lord  chancellor  observ- 
ed, that,  at  law,  where  a  conveyance  is  found  to  be  fraudu- 
lent, the  creditor  comes  in  and  avoids  all,  without  repayment 
of  any  consideration  money  ;  but  in  equity,  where  the  Court 
can  decree  back  the  principal  and  interest,  there  is  no  hurt 
done,  and  a  lesser  mattery  in  suck  a  case,  ivill  serve  to  set  a 
eomneyance  asiJe ;  and  he,  accordingly,  dccn  ed  the  purchaser 
to  peconvey,  upon  payment  of  the  consideration,  with  in- 
terest. The  same  principle  is  discoverable  in  the  decision 
in  Bennei  v.  M-i^s^rove,  (2  Ves,  51.)  though  the  case  is  im- 
perfectly or  badly  reported.  A  deed,  with  a  small  consid- 
eration, was  set  aside  in  favor  of  a  creditor,  on  the  ground 
of  fraud,  so  far  as  to  let  in  his  debt;  and  Lord  Hard- 
tricke  observed,  that  the  creditor  was  entitled  to  his  remedy 
there,  whether  he  could  or  could  not  have  set  aside  the  deed 
in  an  action  at  law.  So,  again,  in  How  v.  Weldon,  (2  Ves. 
516.)  a  fraudulent  deed  was  permitted  to  stand  as  a  security 
only  for  the  sum  really  advanced.  Nothing  can  be  more 
equitable  than  this  mode  of  dealing  with  these  conveyances. 
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1815.       ^^  ^"^^   indecisive  and  dubious  aspect,  that  they  cannot 
s^.^i^s^'*^^  either  be  entirely  suppressed,  or  entirely  supported,  with  sat« 
Boyd        isfaction  and  safety. 
DcALip.  Neither  of  the  deeds  have   been   regularly  proved  and 

made  exhibits  in  the  cause,  though  they  were  produced  on 
the  hearing.  This  is  alleged  to  have  arisen  from  inadver- 
tence ;  and  a  motion  has  been  made  to  enlarge  publication, 
for  the  purpose  of  proving,  formally,  the  execution  of  the 
deeds.  Liberty  to  re-examine  witnesses  rests  in  discretion, 
and  is  to  be  governed  by  circumstances.  This  is  tlie  gene- 
ral rule;  {Wyatfs  P.  R.  420.  2  kes.  270.  Amb.  685.) 
but,  from  the  view  I  have  taken  of  the  case,  this  measure 
need  not  be  resorted  to.  There  is  very  considerable  proof 
(though  not  the  most  direct^  of  the  execution  of  the  deeds 
I  *  484  ]  *prior  to  the  judgments.  Ii,  in  fact,  they  were  not  so-  ex- 
ecuted, the  plaintiffs  need  not  have  come  here,  and  they  are 
at  liberty  to  |/ursue  their  full  and  perfect  remedy  at  law,  by 
ejectment  founded  on  the  sheriff's  deed.  But  assuming  the 
conveyance  of  the  land  to  have  been  executed  at  its  date,  ^ 
as  the  answer  alleges,  and  which  fact  appears  pretty  evident-  — 
ly  from  the  testimony   of  Shurtleff,  one  of  the  subscribing^ 

witnesses,  then  the  question  occurs,  To  what  extent  can  re 

lief  be  afforded  against  it? 

The  circumstances  of  the  case  are  extremely  u  nfavorabl€^3 

to  the  fairness  of  the  transaction ;  and  to  give  the  convey 

ance  absolute  validity  would  be  attended  with  the   utmosV 
danger  to    the    rights  of  property.     The   very   diminishe&ii 
control  which  the  creditor  now  has  over  the  person  of  thc^ 
debtor,  greatly   enfeebles  the  common   law  remedy  of  im — 

prisonment,  as  a  means  of  coercion  to  justice ;  and  it  be 

comes  important  to  guard,  with  increased  anxiety,  againsr^ 

every  possible  contrivance  to  cover  or  withdraw  property  fron 

the  payment  of  debts.     The  bill  of  sale  of  the  hcu  ehold  fur 

niture  I  consider  as  absolutely  void.     The  defendants  havcflBS 
not  made  out,  in  proof,  any  consideration  on  which  it  restecirr 
when  it  was  made,  and  the  fact  of  the  articles  being  house — ' 
hold  goods,  and  ( ontinuing  in  the  same  pos^ession  after,  a.^* 
before  the  sale,  is  decisive  against  its  validity.     Lord  Ellenm-^ 
borough  ruled,  in  the  case  of  Wordallv,  Smith,  (1  CampbelT'-^ 
N.  P.  332.)  that  a  concurrent  possession  with  the  as.-igiK^* 
was  colorable,  and  that  there  must  be  an  exclusive  posses- 
sion under  the  assignment,  or  it  is  fraudulent  and  void  at* 
against  creditors  ;  and  the  inducements  to  the  convevanc^ 
of  the  land  seem  not  to  have  been  altogether  pure.     When 
the  elder  Dun/ap  endorsed  the  notes  upon  wh'ch  tlie  judg^ 
ments  W3re  obtained,  it  was,  no  doubt,  done  with  the  knofirl' 
edge  of   ,he  son,  and   the   endorsement   was  accepted  V 
the  creditor,  under   the  presumption    (no  doubt)   that  b^ 
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was  the  owner  of  the  real  and  personal  estate  of  which  he  1&15. 
was  then  the  visible  possessor,  and  had  been  for  *many  years  s^**-s,^-^^^ 
the  actual  owner.  The  son  was  brought  up  in  his  father's  Boyd 
family,  and  taught  his  trade,  and  he  continued  to  reside  and  o^hlap 
work  with  his  lather  until  the  age  of  thirty,  and,  in  the  r*4S5" 
eye  of  tiie  public,  the  father's  possession  of  the  real  and  ^ 
personal  estate  remained  unchanged.  He  continued  to 
receive  the  credit  due  to  the  owner  of  the  property,  and  the 
son  took  no  step,  long  after  the  date  of  the  deed,  to  prevent 
the  public  from  resting  on  a  misplaced  confidence  in  the 
soundness  of  that  credit.  He  permitted  the  accounts  with 
merchants,  as  with  JValton^  and  Root  ^  Davison,  to  con- 
tinue to  stand  and  accumulate  in  his  father's  name,  and  upon 
the  exclusive  credit  of  his  father,  long  after  the  alleged  ex- 
istence of  the  transfer  of  the  estate  to  him.  All  the  wit- 
nesses concur  in  the  fact,  that  the  father  and  son  continued 
to  reside  together,  down  to  the  time  of  issuing  the  executions, 
in  the  same  manner  as  they  had  always  lived  whfm  the  son 
was  an  avowed  apprentice,  or  journeyman,  and  boarded  with 
his  fatiier.  In  addition  to  all  this,  the  deeds  were  never  ex- 
hibited, by  proof  or  registry,  or  otherwise  made  known  to 
the  public  ;  but  it  was  a  family  transaction,  very  reservedly  * 
conducted,  and  attended  with  the  continuance  of  the  same 
exclusive,  or  at  least  mixed,  possession.  But  the  circum- 
stance tfiat  weighs  most  strongly  against  the  good  faith 
and  purity  of  the  motives  of  the  parties,  is  the  fact  that  the 
debt  of  the  plaintiffs  existed  against  the  father  before  the 
date  of  the  conveyance.  This  appears  clearly  from  the  tes- 
timony of  Walton  and  Leslie,  and  Thomas  Diinlap.  Adair 
was  the  person  for  whom  the  father  was  surety  for  the  very 
debt  from  which  the  judgments  originated  ;  and  when  Adair 
failed,  the  father  complained  that  it  was  hard  for  him  to 
pav  the  debt,  as  Adair  had  deceived  him,  and  that  he  had 
offered  to  pay  half  of  it ;  but,  as  Gardner  had  refused  the 
proposition,  lie  would  not  pay.  And  during  the  time  of  this 
repugnance  in  the  elder  Dunlap  to  pay,  the  son  insisted 
upon  the  conveyance  of  the  estate  to  him.  It  may  be  that 
this  was  done  to  giv^  the  son  the  preference  as  a  *bana  fide  [  *  486 
creditor,  but  when  so  many  inauspicious  circumstances  oc- 
cur, the  claims  of  the  son  ought  to  be  established  with  very 
great  precision  and  certainty.  He  is  not  entitled  to  the  in- 
dulgence of  much  presumption  in  his  favor. 

The  claim  of  the  son,  at  the  date  of  the  deed,  consisted 
of  arrears  of  wages  as  a  journeyman,  and  of  expenditures 
upon  the  land. 

! .  His  wages  for  three  years  and  eight  months,  according 
to  his'answer,  did  not  exce<«i  583  dollars.  The  fact  of  his 
working  for  that  period,  after  le  was  of  age,  and  the  reason- 
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1815.       ableness  of  the  charge  at  18  dollars  a  month,  exclusive  of 
v^^^s^^^^  boarding,  is  sufficiently  supported  by  proof. 

3orD  2.  The  charge  of  repairing  the  buildings  on  the  lot,  prior 

DvMLAr.  ^^  ^^^  summer  of  1810,  is  unsupported  by  proof.  There  is 
no  evidence  of  actual  payments,  nor  any  data,  by  which  any 
can  be  computed.  The  testimony,  on  this  point,  is  perfct  tly 
vague;  and,  indeed,  one  of  the  witnesses,  {TaykrJ)  who 
worked  in  the  shop,  says,  that  the  buildings,  prior  to  1810, 
were  erected*  by  the  father ;  and  when  we  consider  that  the 
son,  who  had  been  in  partnership  with  that  same  witness,  had 
stock  to  tiie  amount  of  1,'200  dollars,  which,  in  1810,  ho 
carried  to  Canaila,  there  is  no  rea^^on  to  presume  any  con- 
siderable previous  expenditure  on  his  father's  account.  It 
was  incumbent  on  him  to  have  established  the  fact,  and  he 
has  totally  failed.  But  there  is  no  doubt  that  the  son  buih 
the  painter's  shop,  on  the  premises,  in  the  autumn  of  1810. 
All. the  witnesses  concur  in  this  fact;  and  for  that  improve- 
ment he  ought  to  be  refunded.  It  was,  doubtless,  done 
under  the  promise  and  expectation  of  a  deed ;  and  the  land 
may  be  considered  as  an  equitable  pledge  for  his  reimburse- 
ment. The  only  difficulty  is  in  ascertaining  the  amount  of 
that  expenditure.  Holland  was  the  carpenter  whom  he 
employed  to  build  the  shop ;  and  he  says  "'  the  probable 
expense  was  about  800  dollars."  This  testimony  is  not 
sufficiently  precise,  but  it  is  the  best  that  this  case  has 
aflforded. 
[  *  487  ]  *There  was,  likewise,  the  sum  of  75  dollars,  which  the 

younger  Dunlap  paid  for  the  purchase  of  a  small  addition 
to  the  lot  from  L.  Claw ;  and,  if  we  deduct  from  these  charges 
the  amount  of  the  goods  and  chattels  which  he  has  wrong 
fully  received,  and  which  were  not  sold  by  the  sheriff,  and 
are  enumerated  in  the  bill  of  sale,  and  there  valued  at  348 
dollars,  the  account  will  stand  thus: 

Wages  due, $583 

Erecting  shop, 800 

Paid  L.  Claw, 75 

*  ©1,468 

Credit  on  the  bill  of  sale,    ....         348 


$1,110 


This  sum  of  1,110  dollars  is  the  utmost  for  which  I  can. 
or  ought  to,  permit  the  deed  to  stand  as  a  security. 

I  shall,  accordingly,  allow  to  the  defendcmt,  William  Dun — 
lap.jun.,  his  election,  to  pay,  within  30  days  from  octice  ti7 
his  solicitor  of  this  decree,  the  amount  of  the  judgmeotiv 
380 


/ 


CASES  IN  CHANCERY.  487 

tipon  t!.e  four  notes  mentioned  in  the  bill,  together  with  in-        1815. 
terest  thereon,  and  the  taxable  costs  of  the  plaintiffs,  at  Jaw,  v,^-v/--^^ 
and  in  this  Court ;  and  that  the  plaintiffs  shall,  thereupon,  Williamsox 

convey  to  him,  in  fee,  the  premises  mentioned  in  the  deed   «r...T; . 

of  the  24th  ox  December,  1810,  and  deliver  mto  his  posses^^ion 
the  deeds  of  their  title  from  the  sheriff.  But  in  default  of 
such  payment,  or  tender,  that  the  defendant  shall,  within 
30  days  thereafter,  convey  the  premises,  in  fee,  to  the  plain- 
tiffs ;  and,  at  the  same  time,  deliver  into  their  possession  the 
deed  of  the  24th  oi  December,  1810,  without  being  chargea- 
ble with  any  previous  rents  and  profits,  on  condition  of  a 
previous  payment,  or  tender,  to  him,  by  the  plaintiffs,  of  the 
sum  of  I, HO  dollars;  and,  in  that  case,  neither  party  shall 
*have  costs  as  against  the  other.  And  if  neither  alternative  [  ♦  488  j 
be  complied  with,  as  aforesaid,  that  then  the  bill  in  this 
cause  shall  stand  dismissed  without  costs. 

Decree  accordingly. 


Peter  Williamson  against  Jane  Williamson. 

A  decree  of  divorce,  a  vinculo  maJbimonii,  though  the  adultery  is  fiilly 
ascertained,  is  not  granted,  of  course,  in  all  cases. 

If  the  husband,  subMquently  to  the  adultery,  cohabits  whh  his  wife, 
with  knowledge  of  her  guilt,  it  is  a  remissioti  of  the  offence,  and  a  bar 
to  a  divorce. 

La[>se  of  time,  also,  or  a  long  acquiescence  of  the  husband,  without 
any  disability  on  his  part  to  sue,  will  be  a  bar  to  a  prosecution  for  a 
divorce. 

As,  where  a  husband  having  been  alisent  from  his  wife  for  eight  years,  in 
a  foreign  country,  and  she,  supposing  him  to  be  dead,  married  another 
person ;  and  the  first  husband,  afterwards,  returned,  and  finding  his 
wife  cohabiting  with  her  second  husband,  without  taking  any  steps  to 
obtain  a  divorce,  wen^abroad  and  continued  absent  for  ttotnty  years^ 
and  then  returned  again,  and  filed  a  bill  for  a  divorce  against  lus  wife 
who  was  living  with  her  second  husband,  bv  wliom  she  had  several 
children  ;  the  Court,  thoush  the  counsel  of  both  parties  consented  to 
a  decree,  dismissed  the  bill,  with  costs.  • 

THIS  was  a  bill  for  a  divorce. f     The  plaintiff  stated,  that,     Jtiiy  itrh 
in  1780,  he  was  married  to  the  defendant,  in  the  city  of  Neio-  t  See  mitam^ 
Yorky  where  they  both  resided.     That  at  the  time  of  adul-  '^/^t^' 
tery  charged,  the  plaintiff  was,  and  still  is,  an  inhabitant  of, 
and  resident  within  this  state.     That  during  the  absence  of 
the  plaintiff,  on  a  sea  voyage,  the  defendant,  on  the  20th  of 
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April,  1614,  committed  adultery  with  Philip  ParAen,  and 
^y  Imd  abandoned  the  plaintiS*,  and  since  lived  wit/i  tlie  saki 
♦""   Parisitn,  &.C. 

soir.       The  answer  of  the  defendant  admitted  the  marriage  tritb 

the  plaintiff;  and  that,  while  the  plaintiff  was  absent,  on  a 

foreign  voyage,  having  heard,  and  believed,  he  was  dead. 

]       ♦she  married  with   Fhilip  Farisien,  and  had  since  hved,  and 

still  Hves,  with  him  as  his  wife. 

The  mmter^s  report  stated,  that  the  defendant  was  the 
Wife  of  the  plaintiff;  and  that  she  had,  for  a  long  time,  co- 
habited with  P.  Farisien^  as  his  wife,  and  had  a  child  by 
him,  and  still  lived  and  cohabited  with  him;  and  that  tlie 
adultery  charged  was  sufficiently  proved. 

A  witne^^s.  whose  testunony  was  stated  in  the  master's  re- 
port, dc|>0'ed,  that  the  defendant  married  Farisien  some 
years  ogo,  on  a  report  of  the  death  of  the  plaintiff,  and  had 
since  l.ved  with  him  as  his  wife,  and  had  a  child  by  him, 
about  four  years  old  ;  that  the  plaintiff  returned  to  New-  York 
about  three  years  before,  or  in  June,  1812,  and  solicited  the 
defendant  to  return  to  him,  which  she  refused  to  do. 

The  ajfiffnvit  of  the  plaintiff,  uhich  was  admitted  in  evi- 
dence by  the  consent  of  the  counsel  of  both  parties,  stated, 
that  the  jlaintiff  resided  in  New-York  from  1779  to  the  29th 
o(  June,  178.5;  that  he  married  the  defendant  in  1780,  and 
had  three  children  by  her ;  that  he  was  absent  from  the  state 
from  June,  1784,  to  June,  1792;  that,  at  his  departure,  he 
lefl  the  sum  of  240  dollars  with  the  defendant,  and  had  fre- 
quently written  to  her  during  his  absence;  that  he  took 
with  him  all  his  other  property,  and  lost  it  by  shipwreck, 
which  induced  him  to  remain  absent  until  he  could  earn 
something  for  himself  and  family,  which  having  effected,  he 
returned  to  New- York,  in  June,  1792,  and  found  his  wife 
cohabiting  with  Farisien.  This  event  induced  him  to  depart 
again  from  Neiv-  York,  and  he  remained  absent  until  June, 
1812,  when  he  returned,  and  has  since  resided,  and  intends 
jKjrmanently  to  reside,  here. 

The  bill  and  answer  we^e  filed  in  June,  1815,  on  the  same 
day,  bt/  consent;  and  the  report  of  the  master,  and  the  affi- 
davit of  the  plaintiff,  were  all  submitted  to  the  Court,  by  con- 
sent ;  the  counsel,  on  both  sides,  expressing  their  wishes  that 
a  r'iVorce  might  be  granted. 

►  490  J  *  Tucker,  for  the  plaintiff. 

Burr,  for  the  defendant. 

The  Chancellor.  The  plaintiff  comes  not  as  a  nowi 
hospes  into  this  Court.  It  is  but  a  few  weeks  since  I  dismiss* 
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ed  the  bill  between  these  very  parties,!  ^"^  ^  "®^  suit  for  a  1815. 
divorce  has  since  been  instituted,  by  consent,  and  brought  to  v,,^^>v^-i^^ 
a  hearing,  according  to  its  regular  order,  on  the  calendar ;  Williamson 
and  from  some  negotiation,  or  accommodation,  which  does  willmmsoh 
not  appear,  and  to  which  I  mean  not  to  be  a  party,  by  giving  t  vide  ante,  p 
it  any  facility,  a  decree  of  divorce,  though  strongly  resisted  389. 
in  the  f  irm^  cause,  appears  now  to  be  a  matter  of  consent 
and  solicitude  on  both  sides.  The  facts  have,  accordingly , 
been  very  sparingly  detailed,  but  those  that  are  shown,  ap- 
pear to  me  to-be  quite  sufficient  to  disclose  the  merits  of  the 
case ;  and  if  it  iia:i  been  otherwise,  I  should  not  have  very 
willingly  moved  until  they  had  been  disch^sed.  To  guard 
against  all  kind  of  improper  influence,  collusion,  and  fraud, 
it  is  the  policy  of  the  law  not  to  proceed  upon  the  ground 
of  the  consent  of  parties  to  a  dissolution  of  the  marriage 
contract ;  an.i  I  shall  cons.der  this  case  precisely  as  if  a  se^ 
rious  controversy  existed,  and  the  parties  stood  adversely  to 
each  other,  upon  their  respective  rights  arising  out  of  the  case. 
It  is  not  for  me  to  say,  whether  the  statute  is  too  severe 
in  applying,  indiscriminately,  to  every  case  of  a  divorce  for 
adultery,  the  prohibition  to  the  party  convicted  to  marry 
again,  though  the  adultery  may  have  been  committed  by  a 
remarriage  after  the  absence  of  the  other  party  for  five* 
years,  and  accompanied  with  very  credible  information,  or 
with  the  presumption  and  belief,  of  his  death.  The  eccle- 
siastical law  will  not  admit  any  such  presumption  of  death 
to  excuse  the  guilt  of  the  second  marriage,  holding  it  to  be 
no  public  inconvenience  that  the  wife  should  remain  a 
widow ;  but  a  very  great  inconvenience,  and  a  violation  of 
the  sanctity  of  the  contract,  that  she  should  marry  again^ 
♦under  any  circumstances,  during  the  lifetime  of  her  first  [  *  491  1 
husband.  {Fournel^  Traite  de  F Adult,  part  1.  ch.  6.  art. 
2.  sect.  3.)  In  Holland,  however,  they  have  guarded  against 
the  occurrence  of  this  inconvenience,  by  a  general  ordinance 
authorizing  the  Courts  to  allow  a  second  marriage,  if  the 
husband  is  absent  for  five  years  without  being  heard  of. 
(Focf,  lib.  23.  tit.  2.  de  ritu  nuptiarum,  sect.  99.)  But 
whatever  opinion  may  be  entertained  of  the  policy  of  that 
provision  in  our  statute,  I  cannot  think  the  statute  intended 
that  the  party  injured  should  be  entitled  to  come,  at  any 
time,  and  in  every  case,  and  to  put  the  cause  on  the  single 
dry  question,  Has  an  act  of  adultery,  in  judgment  of  law, 
been  committed.'^  Nothing  could  operate  more  unjustly 
than  *uch  a  construction.  The  statute  says,  that,  after  the 
truth  of  the  adultery  charged  shall  have  been  ascertained, 
••it  shall  be  lawful  for  the  Court  "to  decree  a  dissolution  of 
the  marriage.  This  language  may,  and  ought  to  be  under- 
stood as  leaving  to  the  Court  the  exercise  of  that  sound  discre- 
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1815.       lion  ^\hich  the  nature  of  the  case,  and   the  principles  of 
\.,^-s,.-^^  equity,  might  retjuire.     The  general  rules  of  the  English  jum-' 
Williamson    pnicbuce,  on  tills  subjcct,  must  be  con^'idered  as  applicubk, 
w.t.w---^-    under  the  re<iulations  of  the  statute,  to  this  newly-created 
branch  of  equity  jurisdiction.     It  is  not  to  be  supposed  that 
the  statute  intended,  in  all  cases  of  adultery  charged  and 
proved,   that  the  Court   should  bo   absolutely   bound   (no 
matter  under  what  circumstances)  to  grant  to  the  prosecutor 
the  effect  of  a  suit  carried  on  for  his  own  benefit.     It  is  to 
be  recollected,  that  a  bill  for  a  divorce  is  not  a  public,  but  a 
private  prosecution,  brought  at  the  instance  of  the   party 
aggrieved,  and  subject  to  bis  control.     Cases  may  be  stated 
of  adultery  proceeding   from    surprise,  error,  the    previous 
consent  of  the  husband,  or  followed  by  his  subsequent  rec- 
onciliation, or  long  acquiescence,  in  which  it  is  admitted,  by 
all  the  authorities  on  this  subject,  that  it  would  be  repu(^ 
nant  to  the  principles  of  reason  and  justice,  that  the  husbaml 
should  be  permitted  to  prosecute  his  wife ;  and  by  the  ee- 
[  *  492  ]       clesiastical  *law,  the  husband  cannot  obtain  a  divorce  for 
adultery,  if  the  wife  recriminates,  and  can  prove  infidelity 
on  his  part.     (OughtoiCs  Ordo  Judidorum^  vol.  1.  tit.  214. 
Bunt's  Ecclesiastical  LaWj  tit.  Marriage,  sect.   11.  Eommd, 
•  TraUe  dt  V  Adult,  p.  71.  128.     Dig.  48.  5.  13. 5.^     It  wai 
observed,  in  reference  to  one  of  the  instances  I  nave  sup- 
posed, by  the  late  Ch.  J.  Parsonsy  (and  it  is  not  in  my 
power  to  avail  myself  of  more  respectable  authority,)  that  it 
would  be  unjust  and  immoral  for  the  hu.sband  to  claim  and 
enjoy  the  society  of  his  wife  after  a  knowledge  of  her  offence, 
and  then  be  permitted  to  cast  her  off  for  that  same  offence, 
and  dissolve  the  marriage.     (6   Tyng^s  Rep.  147.     Apoil) 
It  is,  indeed,  a  general  principle*  recognized  as  every  wheie 
pervading  this  branch  of  jurisprudence,  that  subsequent  cch 
habitation  with  the  wife,  with  knowledge  of  her  guilt,  is  a 
remission  of  the  offence,  and  a  bar  to  a  divorce. 

I  thmk  enough  has  been  said  to  show,  that  a  decree  for  a 
divorce  is  not  to  be  taken  as  of  course,  though  tlie  fact  of 
adultery  may  have  existed ;  and  I  cannot  but  persuade  my- 
self, that  when  the  statute  created  a  jurisdiction  in  this  Court, 
for  the  cautious  and  limited  exercise  of  the  power  of  divorce, 
it  intended  that  those  settled  principles  of  law  and  equitj 
on  this  subject,  which  may  be  considered  as  a  branch  of  the 
common  law,  should  be  here  adopted  and  applied. 

The  lapse  of  time  will,  also,  and  on  the  soundest  princi^ 
pics  of  justice  and  policy,  form  another  exception  to  the 
right  of  prosecution  for  a  divorce.  An  acquiescence  of 
five  years,  without  any  existing  disability,  was,  by  the  civil 
law,  and  is,  by  the  law  of  the  continental  nations  who  have 
adopted  the  civil  law,  a  bar  to  a  prosecution  for  adulteiy. 
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{Ihg.  48.  5.  1.  29.  et  31.      Voet,  h.  t.  n.  22.     Ibid,  lib.  44.        1815. 
3.  n.  7.  in^/»e.     Fournel,  Traite  de  P Adult,  p.  67.)     The  n^^^n/^i^^ 
injured  party  is  presumed  to  have  pardoned  or  remitted  the   Williamson 
onence.     We  find  no  certain  rule  on  this  point  in  the  Eng-  williamsoh 
lish  law,  because,  since  the  time  of  Elizabeth,  (see  Rye  v. 
^FuHambe,  Moore,  683.)   divorces,  a  vinculo,  are  not  granted        [  *493  J 
for  adultery,  except  by  act  of  parliament ;  but  a  limitation 
is  imposed  by  the  rules  of  parliament,  as  by  a  standing  order 
of  the  commons,  (of  the  10th  of  June,  1773 ;  and  see  the 
old  rule  in  8  St.  T/t.  35.  n.)  no  bill  of  divorce  for  adultery 
can  pass  until  an  action  for  crim.  con.  has  been  prosecuted 
at  law,  to  judgment,  or  sufficient  cause  shown  why  it  has 
not ;  and  we  know  that  six  years  is  a  bar  to  such  a  suit. 
Long  acquiescence  will,  under  our  law,  bar  a  prosecution  for 
any  other  civil  injury,  and  why  not  for  this  ?     Why  may  not 
the    Court  in  this,  as  in  other  cases,  raise   presumptions 
in  bar  by  analogy  to  the  statutes  of  limitation  ?     We  may, 
perhaps,  venture  to  say,  that  to  sustain  a  bill  of  divorce  for 
adultery,  after  the  husband  (as  in  this  case)  has  acquiesced 
under  a  knowledge  of  it,  for  twenty  years,  would  be  repug- 
nant to  the  institutions  of  all  mankind. 

In  the  present  case,  the  husband  returned  in  1792,  and 
found  his  wife  recently  married,  in  consequence  of  his  long 
absence  of  eight  years,  and  presumed  death.  Why  did  he 
not  then  reclaim  her,  or  prosecute  ?  He  did  neither ;  but  de- 
parted again  from  thts  state,  and  lived  continually  abroad,  for 
20  years,  acquiescing  in  this  second  marriage,  and  suffering 
lier  offence  to  aggravate  and  become  inveterate.  She  has 
had  several  children,  and  has  spent  the  best  part  of  her  life 
io  connection  with  her  present  partner.  If  ever  lapse  of  time, 
or  long  acquiescence,  formed  a  just  bar  to  this  kind  of  pros- 
^ution,  this  is  one.  Can  it  be  fit,  or  decent,  or  useful, 
^at,  without  any  reason  or  apology  for  this  delay,  he  should 
^w  be  permitted  to  come  into  Court  to  expose  and  disgrace 
^18  woman  ?  Most  certainly  not ;  and  I  shall,  accordingly, 
decree  that  this  bill  be  dismissed,  with  costs. 

Decree  accordingly. 
Vol.  I.  49  885 
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1815. 
eabl  *£arl  and  others  against  Grim  and  wife. 

Gbih. 

Where  a  testator  directed  his  real  estate  to  be  sold  by  bis  executons  au.l  ^ 
the  proceeds  to  be  put  out  at  interest,  on  good  security,  and  the  inieru^ 
to  be  annually  paid,  in  equal  pro|)ortion,  to  A^  B.,  and  C,  and  the  sur^ 
vivors  of  tbeun,  without  limitalion  of  time,  but  was  silent  as  to  ai^ 
further  disiiositiou  as  to  the  principal  or  rfsiduuni  of  bia  real  esfai^ 
this  was  held  to  be  a  bequest  of  the  principal  us  well  as  the  interesr/ 
h  being  apparent,  from  the  iutroductor} ,  and  other  clauses  in  the 
will,  thai  the  testator  did  not  inteud  to  die  intestate,  in  that  respect 

Aufcust  8ih  MARGARET  J  A  UNCEY,  of  New-  YtnrJcy  widow,  beiif 
possessed  of  considerable  real  and  personal  estate,  on  tbe 
29th  of  August,  1798,  uiade  her  will,  the  parts  of  which, 
material  to  be  stated,  were  as  follows :  ^'  My  worMljr  tab- 
stance  I  do  dispose  of  as  follows :  To  my  step-danghtflr, 
Sarah  Jauncey,  I  do  give  and  bequeath  such  a  portion  of  aiy 
household  furniture,"  6lc.  '^  The  rest  of  my  household/'  &e 
"  I  direct  my  executors  to  sell,"  <&c.,  "  and  apply  the  proceeii 
thereof  to  the  discharge  of  a  debt  secured,  by  mortgage,  on 
my  house  fronting  the  street  formerly  called  A'tff^  street,"  &c. 
'<  Whereas  it  hath  pleased  Almighty  God  to  bless  soflM 
of  my  connections  with  affluence,  insomuch,  that  a  share  in 
the  property  I  may  leave  at  my  death  would  not  add  to 
their  comfort,  I  have,  therefore,  concluded  to  distribute  mj 
substance  among  such  of  my  relations,  as,  in  my  judgneat, 
stand  most  in  need  of  it,"  &c.  **  I  do  give  and  bequetdi 
to  my  said  step-daughter,  Sarah  Jauvcey^  during  the  term  of 
her  natural  life,  the  use,  rents,  and  profits  of  my  dwelling 
house  and  lot  of  ground,"  &c.  "fronting  the  street  fonnerlj 
called  King^  now  Pine  street,"  &c.,  "  in  which  she  has  A' 
ready  had  one  fifth  part  by  right  of  inheritance  from  her 
father,"  &c.  "  And,  after  her  decease,  it  is  my  will  that  the 
said  dwelling-house,"  &c.  "  shall  be  sold  by  my  executon,** 
&.C.,  ''  and  the  net  proceeds,  after  paying  all  charges,  shall  be 
[  *  495  ]  *divided  as  follows :  To  my  nephew,  George  Peck,  one  sixth 
part;  to  my  nieces,  Ann  Alstyne,  Phabe  Earl,  Ann  Willu, 
and  Jane  Willis^  each  one  sixth  part,  and  to  the  snrvitws^ 
them ;  and  the  remaining  sixth  part  I  do  give  to  DvM 
Grim^  the  husband  of  my  niece  Mary,"  &c.  "  And  I  do 
further  will  and  direct,  that  my  executors  may,  at  any  time 
during  the  life  of  the  said  Sarah  Jauncey,  with  her  consent, 
sell  and  dispose  of  the  said  dwelling-house,"  &c. ;  "and,  in 
such  case,  the  moneys  arising  from  the  sale  thereof  (after 
discharging  all  encumbrances)  shall  be  put  out  at  interest," 
&c.,  "  and  the  interest-  paid  annually  to  the  said  SarA 
during  her  natural  life ;  and,  after  her  deceasOi  the  ttH 
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thotdd  ht  equally  divided^  as  is  above  directed,  and        1815. 
lurvivors  of  them."     *'  Whereas  the  house  in  which  v, 
^eside,  in  Betkman  street,  is  my  property,  I  do  will, 
act  my  executors  to  rent  or  sell  the  same,  as  they  shall 
t,"  &c. ;  "  and  in  case  of  renting  the  same,  the  moneys 

therefrom  shall  be  divided  as  follows :"  (To  her 
'  and  nieces,  and  to  D,  Grim,  a  sixth  part  each,  as 
1  in  regard  to  the  house  in  Pine  street ;)  and  in  case 

she  directed  as  follows:  "The  moneys  arismg  from 
iy  after  paying  all  charges,  shall  be  put  at  interest  on 
^curity,  and  the  interest  thereof  be  annually  paid,  in 
portions  above  mentioned,  to  the  said  George  PccA:," 
suid  the  survivors  of  them."  And  after  empowering 
5.:ulors  to  execute  deeds  to  purchasers,  she  added, 
^ill  further  is,  that  the  rents  due,  or  to  become  due, 

house  in  Beekman  street,  &c.  shall  belong  to  my 
ughter,  Sarah  Jauneey^  until  the  first  day  of  may  next 

after  my  decease ;  and  if  any  thing  be  remaining  of 
lonal  estate,  after  paying  otf  the  mortgage,  &c.,  I 

{rive  and  bequeath  the  same  to  my  said  stop-daughter, 
awrtccv."  And  the  testatrix  appointed  David  Grim^ 
fendant,)  William  Rhinelander,  and  Nicholas  Bayard^ 
tcutors. 

',  the  nephew,  died  before  the  testatrix,  leaving  two 
?n.  Ann  Alstyne  died  after  the  testatrix,  and  before  [  *  496  J 
Jauncey^  without  issue.  Grim^  who  was  the  acting 
Mr,  sold  the  lot  in  Beekman  street,  and  received  the 
The  bill  charged  that  the  executors  refused  to  sell 
in  Pine  street,  and  to  divide  the  principal  of  the  pro- 
f  the  lot  in  Pine  street,  according  to  the  will ;  and 
that  Grim  might  be  directed  to  sell  the  lot  in  Pine 
and  distribute  the  proceeds  of  the  sale,  and  of  the  lot  • 
tm/in  street,  according  to  the  directions  in  the  will ; 
it  he  might  account,  &.c. 

answer  of  Grim  admitted,  and  set  forth  the  will ;  that 
tatrix  died  in  1800  ;  that  he  acted  solely  as  e.Vecutor ; 
e  testatrix  was  seised,  &c.,  and  the  death  of  Peck 
in  Alstyne,  as  stated  in  the  bill ;  that  Sarah  Janncey 

1814;  that  the  lot  in  Beekman  street  was  sold  for 
loilars ;  and  there  remained,  after  paying  debts,  2,000 
,  which  had  been  put  out  at  interest,  and  the  interest 
d  and  paid  according  to  the  will ;  that  the  lot  in  Pine 
vas  unsold ;  and  he  submitted  to  the  Court  whetlier 
lintifTs,  the  legatees,  were  entitled  to  the  principal 

from  the  sale  of  the  Beekman  street  lot,  not  being 
I  as  to  the  true  construction  of  the  will ;  and  he  duly 
ted,  &c.,  and  was  ready  to  sell  the  lot  in  Pine  street, 
lyed  the  direction  of  the  Court,  dtc. 
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1815.  The  case  was  submitted   to  the  Courts  on  the  bill  and 

K-^-\^-^^  answer. 
Earl 

Gkim.  fVilkins,  for  the  plaintiff. 

SIossoTiy  contra. 

The  Chancellor.  This  suit  was  brought  for  the  pur- 
pose of  obtaining  the  direction  of  the  Court  as  to  the  dis- 
tribution of  the  proceeds  of  the  lands  ordered  to  be  sold  bj 
the  executors. 

I  *  497  ]  *There  is  no  question  as  to  the  Pine  street  property ;  the 

difficulty  among  the  parties  has  arisen  respecting  the  house 
and  lot  in  .Bcekman  street. 

This  lot  having  been  sold  by  the  executor,  and  the  net 
amount,  to  2,000  dollars,  placed  at  interest,  according  to  the 
directions  of  the  will,  it  is  admitted  that  the  legatees  are  enti- 
tled to  the  interest,  to  be  paid  annually  ;  and  the  great  po>Dt 
is,  whether  the  principal  sum  is,  also,  to  be  distributed  aoioiig 
those  legatees,  under  the  will,  which  directs  "  the  mooeji 
arising  from  the  sale  to  be  put  at  interest,  on  good  security, 
and  the  interest  thereof  to  be  annually  paid,  in  the  propor- 
tions above  mentioned,  to  the  above  legatees,  and  the  sur- 
vivors of  them."  The  will  is  silent  as  to  any  further  dis- 
position of  those  proceeds  ;  and  yet  I  am  persuaded,  from 
a  consideration  of  the  whole  will,  that  the  testatrix  did  not 
intend  to  die  intestate  as  to  those  proceeds.  In  the  iotro 
ductory  part  of  the  will,  she  says,  "My  worldly  suhitwuei 
1  do  dispose  o/,  qs  follows;'^  and,  afterwards,  she  uses 
these  words,  "  Whereas  it  hath  pleased  Almighty  God  to 
bless  some  of  my  connections  with  affluence,  insomuch  that 
a  share  in  the  property  I  may  leave  at  my  death  would  not 
add  to  their  comfort,  I  have,  therefore,  concluded  to  distrib- 
ute my  substance  among  such  of  my  relations  as,  in  my 
judgment,  stand  most  in  need  of  it,"  &c.  And,  io  the 
devise  of  the  proceeds  of  the  two  lots,  she  gives  the  net  pio- 
ceeds  of  the  former  lot,  out  and  out,  to  the  same  legatees; 
and  she  makes  no  disposition  over  of  the  residuum  of  her 
real  estate  ;  for  the  last  clause  in  the  will  declaring,  that "  if 
any  thing  be  remaining  of  her  personal  estate,  after  paving 
off  the  mortgage,"  &,c.,  '"  she  gave  it  to  her  step-daughter, 
Sarah  Jauncey,^^  alluded  only  to  the  personal  estate  that 
she  left,  and  not  to  those  houses  and  lots  ;  and  the  clauae  is, 
also,  to  be  taken  in  connection  with  one  in  the  former  part 
of  the  will,  directing  her  executors  to  sell  4ier  farnitmev 
plate,  &c.,  and  to  apply  the  proceeds  to  the  discharge  of  a  i 
mortgage  on  the  Pine  street  lot.     It  was  the  sufplus  of  tboia 

[•498]       *proceeds  that  the  last  cla'ise  in  the  will  referisd  to,    Thi 
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s  arising  from  the  sale  of  the  lot  in  Betkman  street        1815. 
erefore,  not  touched  by  any  residuary  devise  ;  and  if  v^.^^-v-^ 
re  not  bequeathed  by  the  part  of  the  will  now  under        Earl 
eration,  the  testatrix,  as  to  that  principal  sum,  died        ^^j^ 
te,  contrary  to  her  manifest  intent, 
introductory  part  of  a  will  is  admitted  to  have  some 
in  the  construction  of  the  subsequent  devises.     Lord 
,  in  Ibbetson  v.  Beckvdthy  {Cases  temp.   Talbot ,  157.) 
lat  the  introduction  served  to  "  show  that  the  testator 
3  whole  estate  in  view;  and  if  the  will  be  general,  and 
his  words  in  one  sense  will  make  the  will  to  be  a  com- 
lisposition  of  the  whole,  whereas  the  taking  them  in 
r  sense  will  make  a  chasm,  they  shall  be  taken  in  that 
¥hich  is  most  likely  to  be  agreeable  to  his  intent  of 
ngof  his  whole  estate."     But  the  intention,  manifested 
^introductory   part,  is  not,  alone,  sufficient,  without 
lal  devise.     It  must  appear  that  the  testator  not  only 
t  intend  to  die,  but  that  he  did  not,  in  fact,  die  intestate, 
ever,  it  be  apparent,  from  the  introductory  part,  that 
tator  meant  to  dispose  of  the  whole  of  his  property, 
B  expressions  in  the  residuary  clause  may  include  the 
they  are  to  be  taken  in  the  largest  sense,  in  order  to 
»ond  with  the  introductory  part.     This  was  the  rule 
d  by  Mr.  Justice  Buller,  in  Smith  v.  CoJJin,  (2  H. 
444.) 

interest  of  the  proceeds  of  the  sale  of  the  Beekman 
ot  is  here  given  to  the  six  legatees,  and  the  survivors 
),  without  limitation  of  time.  It  is  an  absolute  bequest 
the  interest ;  and  is  the  money,  then,  to  be  always 
t  interest,  so  that  the  legatees,  and  their  representa- 
riay  enjoy  this  interest  forever  ?  There  is  no  suffi- 
sason  why  this  bequest  should  be  limited  to  the  life  of 
;gatee.  The  better  construction  is,  that  this  was  a 
t,  not  in  joint  tenancy,  but  in  common  ;  for  the  interest 

1  to  them  **  in  the  proportions  above  mentioned,"  i.  e. 

h  one  sijcth part;  and  the  words,  "  and  the  survivors       [  *  4r>91 

n,"  must  be  understood,  consistently  with  this  con- 

)n,  to  refer  to  such  of  them  as  should  be  living  at  the 

r's    death.       (Stringer  v.  Philips,  I   Eq.   Cases  Ah. 

'.11.     IP.  fVms.  97.  n.  S.  C.     Russell  v.  Long,  4 

SI.)     May  we  not  apply  to  this  case  the  rule  acknowl- 

throughout  the  books,  that  a  devise  of  the  rents  and 

of  land  is  a  devise  of  the  land  itself?     (8  Co.  95.  6. 

Qtc.  104.     1    Ves.   170.  523.)     In   Newland  v.  SAep- 

2  P.  Wms,  194.)  the  testator  devised  the  residue  of 
I  and  personal  estate  to  trustees,  in  fee,  in  trust,  to  pay 
rrest  thereof  for  the  maintenance  of  his  grandchildren 
ley  should  come  of  age,  or  be  married  ;  and  he  went 
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no  further,  nor  made  any  other  disposition  of  his  estate  ;  ana 
yet  this  was  held  to  pass  the  absolute  property  to  his  grand 
children,  after  the  age  of  twenty-one.     This  case  has  been 
questioned,  and,  perhaps,  very  Justly ;  for  there  was  an  ex- 
press limitation  of  the  period  of  the  payment  of  interest  to , 
the  minority  of  the  children ;  but,  in  a  case  i^  which  there  if 
no  such  limitation,  I  apprehend  tjie  decision  would  be  deemed 
correct.     The  doctrine  in  Philips  v.  Chamberhine^  (4  Vu, 
51.)    is  entirely  applicable,   and  justifies  the   coustructioD 
which  I  am  disposed  to  adopt.     In  that  case,  trustees  were 
directed,  by  will,  to  pay  the  dividends  and  interest  of  ceF 
tain  stock  and  funds  to  the  legatees,  share  and  share  alike, 
and  the  survivor  of  them,  as  they  attained  the  age  of  twenty- 
one,   (Slc.  ;  and  the  master  of  the  rolls  said,  he  had  never 
hearcl    that  where  the  testator  gave,  forever,  and  without 
limitation,  the  dividends  and  interest  to  accrue  upon  the 
residue  of  his  personal  estate,  that  it  would  not  carry  tiie 
whole   interest ;  and  he  apprehended  that  where  the  divi- 
dends and  interest  of  the  residue  were  given,  absolutely,  to 
the  trustee,  on  trust,  to  pay  the  interest  and  dividends  to  A*, 
from  time  to  time,  without  any  limitation  of  duration,  it  would 
carry  the  principal,  even  without  the  aid  of  the  subsequeut 
part  of  the  clause. 

♦The  proceeds  of  the  Beekman  street  lot,  principal  as  well 
as  interest,  are,  therefore,  to  be  distributed  by  the  executor, 
equally,  between  the  three  plaintiffs,  Phabe  Early  Ann  ffS- 
lis,  and  Jane  Willis,  and  the  defendant,  David  Grim,%iA 
the  personal  representative  of  Ann  Alstyne,  deceased.  The 
share  of  Ann  Alstyne  was  vested  in  her,  at  her  death;  and 
the  share  of  George  PecJc^  who  died  in  the  lifetime  of  the 
testatrix,  went  equally  to  all  the  surviving  legatees. 

Decree  accordingly. 


Aiigmt  l4Ui. 


A.  &  T.  Underhill  against  Vkv  Cortlandt  and 

others. 

It  M  not  of  course  to  enlai^  the  rule  to  pnsa  publication,  and  h  will  te 
refused  where  there  has  heen  great  delay :  but  it  was  granted,  onfil 
the  plaintiffs  had  sufficiently  answered  a  crocs-bill  c»f  the  dcfentetti 

A  MOTION  was  made,  that  the  rule  to  pass  publicatioo, 
in  this  cause,  be  enlarged,  until  the  plaintifls  had  pot  ia 
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and  |>erfected  their  answer  to  a  crossbill  filed  by  the  de-        1815. 
feadantfl. 

Iwue  hud  been  joined,  and  witnesses  examined  on  the 
part  of  the  plaintidS)  when  one  of  the  defendants  died  ;  and 
the  answers  of  all  the  present  defendants,  to  the  bill  of  re- 
vivor, and  supplemental  bill,  were  not  put  in  until  the  8th  of 
May  last ;  and  the  cross-bill  was  filed  the  23d  of  June  last. 
The  rule  to  pass  publication,  or  show  cause,  was  entered  on 
the  7th  of  July  last ;  and  the  time  for  the  present  plaintiffs 
to  answer  the  cros:i-bill  will  not  expire  until  the  1st  of  Sep- 
ttmber  next. 

♦iMkitro,  in  support  of  the  motion,  cited  Wyatt^s  Pr.  Reg.       [  *  501  J 
87.  and  Cooper's  Eq.  PL  87. 

Z#ee,  contra,  resisted  the  application,  on  the  ground  that 
tbe  defendants  had  been  as  dilatory  as  possible,  in  the  origi- 
nal suit,  as  well  as  in  the  prosecution  of  the  cross*bill,  and 
cited  Aylet  v.  Easy,  2  Ves.  336. 

The  Chancrllor.  The  motion  to  enlarge  publication 
is  not  of  course,  but  the  circumstances  of  delay  are  not 
sufiiciently  strong  to  induce  a  refusal  of  it,  altogether,  in  this 
case.  To  enlarge  the  rule  for  publication,  only  until  the 
present  plaintiffs  shall  have  sufiiciently  answered  the  cross- 
bill, puts  it  in  their  power  to  put  an  end  to  the  delay,  at  any 
time,  and  to  bring  on  their  cause  to  a  hearing. 

Motion  granted. 


Brumley  against  Fanning  and  Devoe. 

A  mortgagor,  who  has  sold  his  equity  of  re(!emption,  without  taking 
any  security  aH  indemnity  against  his  hond,  cannot  have  an  tn/vticfnm 
to  stay  waste  ngainiit  his  vendee,  on  the  ground  that  he  will  be  an<* 
0wenible  for  what  die  land  may  fail  to  satisfy  the  mortgage. 

THIS  was  a  bill  for  an  injunction.  On  the  2d  of  April^  Sept,  a^ 
1812,  the  plaintiff  purchased  a  ferm  of  the  Westchester 
Mamrfacturing  Society  and  gave  a  bond  and  mortgage  to 
fecure  part  of  the  purchase  money.  On  the  22d  of  Sep- 
timber,  1812,  he  conveyed  the  eauity  of  redemption  to  Fan- 
mng^  subject  to  the  mortgage,  which  Fanning  undertook  to 
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1815.       discharge  ;  but  the  plaintifT  took  no  security,  by  way  of  in- 

..^^^^^-^^^  demnity  against  the  bond.     Fanning  did  not  discbarge  the 

Woods       ^'mortgage,  but  sold  his  equity  of  redemption  to  Devoe^  who, 

MoNELL       ^  ^'^^  ^^"  stated,  was  committing  waste  on  the  premises.     A 

r*  ^91       ^^'^  ^^  pending  to  foreclose  the  equity  of  redemption,  and, 

I-  -■       also,  a  suit  at  law  on  the  bond. 

Munro,  for  the  plaintiff. 

The  Chancellor.  The  plaintiff  has  parted  with  his 
fee,  at  law,  to  the  mortgagees,  and  has  sold  his  equity  of  re- 
demption to  Fanning,  He,  therefore,  has  no  interest  re- 
maining in  the  land,  and  can  have  no  action  concerning  it 
On  what  ground,  then,  can  he  enjoin  the  exercise  of  the 
rights  of  the  owner  ?  He  will  be  answerable  for  what  the 
land  fails  towards  satisfying  the  debt ;  so  must  a  surety  for 
the  insolvency  of  his  principal ;  but  can  he  control  his  ibi- 
provident  acts? 

Injunction  refused.(a) 

(a)  Vide  SeoU  v.  Wharton,  (2  Hem.  ^  Mun,  Rep,  25.) 


Woods  against  Monell  and  others. 

Where  a  tract  of  land  is  divided  into  separate  and  distinct  lots  and 
parcels,  it  is  the  duty  of  the  sheriff,  who  has  an  execution  against  the 
land,  to  sell  it  in  parcels,  and  not  the  whole  tract  together.  But,  to 
set  a  sheriff's  sale  aside,  there  must  be  saiisiactory  evidence  of  fraud, 
or  abuse  of  power,  in  the  sheriff. 

8efi,  I7ih.  THE  bill  stated,  that  on  the  30th  of  July,  1812,  SacJcett, 
one  of  the  defendants,  was  seised  of  the  premises,  being  in- 
debted to  the  plaintiff  and  others ;  and,  in  order  to  secure 
them,  conveyed  the  premises  to  the  plaintiff,  his  heirs  and 
assigns ;  and  the  deed  was  registered  the  6th  of  Augutt, 
1812.  The  premises  are  described  as  situate  in  the  town 
[  *  603  ]  *of  Newburghy  being  lot  No.  34,  and  the  easterly  end  of  lot 
No.  38,  containing  three  acres  and  a  half,  bounded  soutli 
by  the  turnpike  road,  east  by  Liberty  street,  north  by  land 
of  Smith,  &c.,  and  west  by  land  of  Taylor,  &c.,  excepting, 
out  of  the  said  tract  of  land,  10  lots  fi^nting  on  the  turnpike 
road,  before  sold.  At  the  time  of  the  execution  of  the  deed, 
jL  the  plaintiff  gave  to  the  defendants  a  declaration  oT  trust, 

K  covenanting  to  sell  such  part  of  the  said  lands  as  were  uneii- 
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ciLinbered,  and  apply  the  proceeds  towards  discharging  en-  1815. 
cumbrances  on  the  residue,  and  after  the  encumbrances  were  v^^-n/^^^ 
removed,  to  sell  the  residue  of  the  lots  or  parts  of  land,  and  Woods 
apply  tlie  proceeds  to  pay  the  residue  of  the  debts  of  Sacketty  Mo»ii.L 
and  return  him  the  overplus,  if  any.  The  plaintiff  took 
possession  under  his  deed,  and  leased  the  premises  to  Jona- 
than Hasbro uck.  At  the  time  of  the  conveyance,  a  part  of 
the  premises  were  encumbered  by  a  mortgage  to  fV,  Law- 
rence,  for  3,500  dollars ;  and  the  premises,  by  a  judgment  in 
favor  of  Austin  and  Andrews,  for  1,114  dollars,  and  which 
judgment,  after  the  deed,  was  sold  to  the  defendant,  MonelL 
A  judgment  was  docketed,  the  18th  of  July,  1812,  in  favor 
of  E,  Griswold,  against  Sackett,  for  84  dollars  and  92  cents ; 
and  another  judgment  was  docketed  against  Sackett,  in 
favor  of  Duryee  and  Heyer,  for  394  dollars  and  62  cents. 
Monell  refused  to  sell  his  judgment  to  the  plaintiff.  Exe-. 
cutions  were  issued  on  all  the  judgments,  and  the  sheriff 
sold  all  the  premises  together,  at  once,  under  the  judgments, 
on  the  23d  of  February,  1813,  subject  to  all  encumbrances. 
The  bill  further  stated,  that  the  premises  consisted  of  town 
lots,  and  might  have  conveniently  been  sold  separately ;  that 
Sleght,  who  was  the  attorney  of  Duryee  and  Heyer,  and 
the  defendants,  Monell  and  Weller,  attended  the  sale.  The 
plaintiff  was,  also,  present,  and  gave  notice  of  his  deed  of 
trust,  and  requested  the  sheriff  to  sell  in  parcels,  and  not  on 
any  judgment  posterior  to  the  date  of  his  deed.  That  a  bill 
was  then  pending  by  Lawrence  to  foreclose  his  mortgage. 
The  premises  were  sold  and  conveyed  to  Sleght,  the  highest 
♦bidder,  for  1 ,200  dollars,  in  behalf  of  Monell  and  Weller,  to  [  *  504  J 
whom  he  afterwards  conveyed.  That  the  premises  were 
worth,  over  and  above  the  mortgage,  more  than  10,000  dol- 
lars. That  the  defendants,  monell  and  Weller,  had  com- 
menced actions  of  ejectment  to  recover  possession  of  the 
premises.  The  plaintiff  offered  to  pay  off  the  judgment  in 
favor  of  GrUwold;  and  prayed  an  injunction  to  stay  the 
action  of  ejectment ;  and  that  the  sale,  by  the  sheriff,  might 
be  set  aside  as  fraudulent  and  void. 

The  answer  of  the  defendants  admitted  the  deed  of  trust 
to  the  plaintiff,  the  judgments,  executions,  sheriff's  sale, 
itc. ;  that  the  plaintiff  requested  the  sheriff  to  sell  in  parcels ; 
that  he  sold  the  whole  together  under  the  three  executions, 
and  declared  that  the  sale  was  subject  to  all  encumbrances ; 
that  the  premises  had  been  laid  out  into  town  lots  on  a  map ; 
but  no  one  informed  the  sheriff  of  the  divisions  or  numbers 
of  tlie  lots ;  nor  did  it  appear  tliat  they  had  been  divided, 
except  on  paper.  Monell  denied  that  the  plaintiff  had  offer- 
ed to  purchase,  or  that  he  had  refused  to  assifljn  to  him  the 
lodgment  of  Austin  fy  Andrews,     That  the  premises  sold  for 
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1815.      nearly  their  value,  and  would  not  have  brought  much  more 
v^^^-v^^>  had  the  sale  been  in  distinct  parcels  or  lots. 

Woods  SacJcett,  son  of  the  defendant,  Sackett,  who  was  sworn  as 

M^jixLL  ^  witness  for  the  plaintiff,  stated,  that  the  premises,  at  the 
time  of  the  sherifl^'s  sale,  were  worth  about  12,000  dollars, 
and  were  divided  and  laid  out  into  lots,  to  the  map  of  which 
he  referred ;  and  that,  at  the  ,  time  of  the  sale,  they  were 
divided  into  five  separate  lots  by  fences.  That  he  was  pres* 
ent  at  the  sale,  and  the  sheriflf  declared  that  I.e  sold  \jff 
virtue  of  the  three  executions  in  favor  of  Austin  Sf  Andrews^ 
Griswold,  and  Duryee  fy  Htyer ;  that  the  plaintiff  requested 
that  the  premises  might  be  sold  in  parcels,  and  Monttl  said 
he  did  not  know  him  in  the  business.  The  sheriff  declared 
that  he  should  sell  all  the  right  of  SacJcetf,  in  the  premises; 
that  the  plaintiff  informed  the  sheriff,  and  those  present,  of 
[  *  50S  ]  his  deed,  and  requested  the  •sheriff  to  sell  on  the  first  judg- 
ment only ;  that  it  was  generally  known  at  Ntuburgh  that 
the  premises  were  divided  into  town  lots. 

D.  Wright,  another  witness  for  the  plaintiff,  who  was  ac- 
quainted with  the  premises,  and  was  present  at  the  sale, 
said  that  they  had  been  laid  out  into  building  lots,  but  he 
did  not  recollect  seeing  any  cross  fences;  that  the  plain- 
tiff requested  the  sheriff  to  sell  in  parcels,  and  on  the  first 
Judgment  only ;  that  Monell^  the  defendant,  said  he  did  not 
Lnow  the  plaintiff  in  the  business,  and  directed  the  sheriff" 
to  proceed  and  sell  all  the  premises  together,  under  all  the 
judgments ;  that  Steght  gave  similar  directions  to  the  sheriff. 
The  sale  was  near  i)y,  and  in  view  of  the  premises.  The 
map,  which  was  produced,  was  dated  November,  1812, 

P.  A.  Jay,  for  the  plaintiff. 

Burr,  contra. 

The  Chancellor.  The  suit  is  brought  to  set  aside  the 
sheriffs  sale,  on  the  ground  of  fraud.  The  plaintiff  has  not 
made  out  a  case  of  actual  fraud  ;  and  if  the  sale  is  invalid, 
it  must  be  because  the  premises  described  in  the  case  were 
sold  contrary  to  law,  by  being  sold  entire,  and  not  in  parcels, 
as  the  plaintiff  requested. 

I  havi'  no  d(  ubt  of  the  value  and  solidity  of  the  rule, 
that  where  a  tract  of  land  is  in  parcel,  distinctly  marked 
for  separate  and  distinct  enjoyment,  it  is,  in  general,  the 
duty  of  the  officer  to  sell  by  parcels,  and  not  the  whole 
tract,  in  one  ei.tire  sale.  To  sell  the  parcels  separately  is 
best  for  the  interest  of  all  the  parties  concerned.  The  prop- 
erty will  produce  more  in  that  way,  because  it  will  accom- 
modate a  greater  number  of  bidde/s,  and  tends  to  prevent 
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odious  speculations  upon  the  distresses  of  the  debtor.     Nor        18i5. 
does  tlie  officer  act  within  the  spirit  of  his  authority,  if  he  ^^^^s^^^^ 
sells  more  than    is  requisite  to  satisfy  the  execution.     To       Wooos 
*sell  a  whole  tract,  when  a  small  part  of  it  would  be  sufficient,      u»nLL. 
or,  )>robably  sufficient,  for  the  purpose,  is  a  fraud  that  ought       r  *  ^qq  i 
to  set  the  sale  aside.     The  principle  which  I  have  suggest- 
ed has  received  a  judicial  sanction ;    (Rowley  v.    fFe66,  1 
Binney,6l.     Eteaitors  of  Stecul  v,   Coiirsey  4  CrawcA,  403. 
Hewson  V.  Deygerty  8  Johns,   Rep.  333.)  and  whenever  a 
case  comes  fairly  within  the  reach  of  it,  I  shall  very  willingly 
'adopt  and  apply  it. 

But  I  do  not  perceive  that  the  circumstances  of  this  case 
are  sufficient  to  warrant  the  application  of  the  rule. 

The  plaintiff  was  present  at  the  sale,  and  became  a  bid*- 
der.  He  requested  the  sheriff  to  sell  the  premises  by  lots, 
and  not  in  one  entire  parcel ;  but  he  produced  no  map  or 
other  description  of  the  ground  as  laid  out  in  lots.  In  the 
deed  of  trust,  under  which  the  plaintiff  claimed  title,  and 
which  had  been  executed  to  him  by  the  defendant  in  the 
execution,  about  six  months  before,  the  ground  was  not  des- 
ignated by  lots,  but  was  described  as  a  *'  certain  lot,  piece, 
or  parcel  of  land,  known  and  distinguished  on  a  map,  &c. 
as  lot  No.  34,  and  the  easterly  end  of  lot  No.  38,  contain- 
ing three  and  a  half  acres,  and  bounded,"  &c.  And  when 
the  plaintiff  took  possession  of  this  "  said  tract  of  land," 
i>nder  his  deed,  he  leased  the  same  as  one  entire  parcel  to 
/.  Hasbroucfc;  and  so  it  appears  to  have  been  enjoyed  at 
the  time  of  the  sale. 

The  sale  is  represented  as  having  been  made  on  the  land. 
To  bring  the  sheriff  in  default,  or  to  charge  him  with  an 
abuse  of^  trust,  the  plaintiff,  who  was  then  in  possession,  and 
claimed  the  land,  ought,  at  least,  to  have  furnished  the  sher- 
iff with  clear  and  distinct  proof  of  the  division  of  the  three 
acres  into  town  lots,  and  of  the  size  and  description  of  these 
lots,  and  that  the  same  was  the  act  of  the  owner.  So  small 
a  tract,  and  under  the  occupation  of  one  tenant,  wiU  not, 
without  other  circumstances,  raise  the  presumption  of  an 
abuse  of  power  in  the  sale.  One.  of  the  witnesses  says,  that 
the  premises,  at  the  sale,  were  divided  into  five  lots,  by  fences ; 
but  *the  other  witness,  who  was  also  present  at  the  sale,  [  *  507  ] 
says,  he  does  not  recollect  any  cross  fences,  and  if  they  were 
then  visible,  the  whole  was  still  in  the  occupation  of  one 
tenant ;  those  fences  could  not  have  been  intended  for  the 
evidence  of  any  division  in  pursuance  of  the  map  to  which . 
the  witnesses  refer,  and  which  is  made  an  exhibit  in  the 
cause  ;  for  by  that  map,  the  ground  was  divided  into  a  great 
number  of  small  lots;  and  it  bears  date  within  three  months 
of  the  sale. 
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1815.  There  is  another    objection  which   has  been  suggested. 

The  sheriff  had  in  his  possession,  at  the  time  of  sale,  execu- 
tions on  three  judgments  against  the  same  defendant,  two 
of  which  were  oldc^r,  and  the  other  younger,  than  the  deed 
of  trust  to  the  plaintiff;  and  he  did  not  discriminate  distinct- 
ly, at  the  outcry,  that  he  sold  under  the  oldest  execution 
exclusively;  but  it  is  left  to  be  inferred,  that  he  sold,  gene- 
rally, under  those  three  executions  ail  the  right  and  title  of 
the  defendant.  There  was  no  concealment  in  the  case  of 
any  fact.  The  executions  were  all  known  and  mentioned, 
and  I  do  not  perceive  any  abuse  of  power  in  this  circum- 
stance that  can  affect  the  sale.  It  is  admitted  that  the 
sheriff  sold  under  the  first  executioa  The  deed  to  the  pur- 
chaser mentions  the  two  first  executions,  and  them  only  ; 
and  as  the  first  execution  would  pass  all  the  t.tle  of  the  de- 
fendant, every  bidder  knew,  or  was  bound  to  know,  that  his 
title  would  have  been  perfect  under  the  sale,  subject  only  to 
encumbrances  prior  to  the  first  execution,  and  of  such  en- 
cumbrances every  one  had  the  means  of  knowledge  as  well 
as  the  sheriff. 

I  see  no  sufficient  ground,  therefore,  upon  which  this  bill 
can  be  sustained ;  and  it  must,  accordingly,  be  dismissed,  as 
to  all  the  defendants,  with  costs. 

Decree  accordingly. 


[*50ej      *DuNscoMB   and  others   against   the   Executors    of 

DUNSCOMB. 

Executors  and  other  trustees  are  chargeable  with  interest,  if  they  have 
made  use  of  the  money  themselves,  or  have  been  negligent,  either  in 
not  paying  over  the  money,  or  in  not  loaning  or  investing  it,  so  as  to 
render  it  productive.  The  time  from  wliich  interest  is  to  be  chaifned, 
in  case  of  negligence,  varies  according  to  circumstances.  Six  months 
from  the  time  the  money  was  received,  is  a  reasonable  perioil,  in  most 
cases,  from  which  to  charge  interest  against  the  trustee. 

Where  a  testator  devises  his  real  estate  to  his  daughter,  and  empowers 
and  directs  his  executors  to  sell  the  real  estate,  and  the  daughter  mar- 
ries and  has  a  child,  which  dies,  and  the  mother  also  dies  before  the 
sale  of  the  estate,  leaving  a  husband,  he  is  entitled,  as  tenant  by  the 
courtesy,  to  have  the  interest  of  the  money  arising  from  the  sale  aeciireil 
and  paid  to  him,  during  life,  in  lieu  of  the  rents  and  profits  of  the 
land. 

Though  the  general  rule  is,  that  executors  must  pay  costs  when  they 
pay  «niere«f,  because  they  arc  in  default;  yet,  where  tlie  devisee,  or 
etttuy  que  trusty  demand  tuorc  thau  he  is  entitled  to  recdre,  and  the 
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executor  properly  submits  to  the  direction  of  the  Court,  he  will  not  be        1815. 
compelled  to  pay  costs,  v..^"-n,>-^^ 

DUNSCOMR 

THE  bill  stated,  that  the  plaintifTs  are  the  only  surviving  D^^g^po,,, 
ehildren  and  heirs  of  Andrew  Dunscomb,  son  of  Daniel  Duns'  gept.  27th. 
€omby  deceased.  That  Daniel  Duriscomb,  on  the  7th  of 
January y  1795,  made  his  will,  and  devised  the  one  fourth 
of  all  his  estate,  real  and  personal,  to  his  son  Andrew;  and 
if  he  died  before  the  testator,  then  his  share  to  go  to  his 
children,  in  equal  proportions.  The  testator  gave  to  his 
executors  power  and  direction  to  sell  his  estate,  and  divide 
the  proceeds  according  to  his  will.  The  executors,  on  the 
death  of  the  testator,  took  possession  of  the  estate,  real  and 
personal,  and  sold  the  real  estate,  and  received  the  proceeds, 
and  also  the  rents  and  profits  before  the  sale.  Andrew,  at 
his  death,  left  five  children,  two  of  whom,  Catharine  and 
Andrew  B.y  died.  Catharine  married  one  West,  who  is 
still  living,  and  by  whom  she  had  one  child,  since  deceased, 
♦without  issue.  Andrew  B.  died  after  his  sister,  under  age,  [  *  50d  j 
and  without  issue.  The  three  surviving  children,  plaintiflfs, 
claim  the  share  that  would  have  come  to  their  father  under 
the  will,  of  which  they  alleged  there  remained  due  to  them 
1,731  dollars  and  84  cents,  with  interest ;  and  they  prayed 
for  an  account,  and  that  the  executors  might  be  decreed  to 
pay  the  amount,  with  interest. 

The  answer  admitted  the  will,  the  receipt  of  the  rents, 
&c.,  the  sale  of  the  real  estate  on  the  31st  of  January,  1804, 
that  Mrs.  West  never  had  actual  possession  of  the  real  estate 
before  it  was  sold ;  but  there  was  no  adverse  possession,  the 
possession  being  actually  held  by  the  defendants,  as  co-de- 
visees and  co-tenants,  in  common ;  that  Mrs.  West  died  two 
days  before  the  sale  of  the  real  estate ;  and  the  other  persons 
at  the  times  mentioned  in  the  bill ;  that  the  husband  of 
Mrs.  West  is  still  living,  and  resided,  and  still  resides,  out  of 
the  state ;  that  the  share  of  the  net  proceeds  due  to  Mrs. 
West,  was  1,046  dollars  and  36  cents;  that  on  the  23d  of 
April,  1805,  the  defendants  paid  to  the  guardian  of  the  two 
infant  plaintiffs,  3,500  dollars,  leaving  685  dollars  47  cents, 
which  the  defendants  have  always  been,  and  are  still,  ready 
to  pay  to  the  plaintiffs,  if  right  and  proper ;  that  the  plain- 
tiffs are  next  of  kin  of  Andrew  B.  Dunscomb,  deceased ;  that 
the  husband  and  administrator  of  Mrs.  West  claimed  the 
1 ,046  dollars  and  36  cents,  being  her  share,  as  personal 
estate ;  and  the  defendants  denied  the  claim,  as  the  real 
estate  was  not  sold  at  the  time  of  her  death  ;  that  her  hus- 
band now  claims  interest  on  the  amount,  as  tenant  by  the 
courtesy,  for  Ufe^  and  that  the  principal  ought  to  be  put  out 
CD  security,  for  that  purpose ;  that  the  plaintiffs  do  not  ao« 
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1815.  quiesce  in  either  claim  of  the  husbeiKl  of  Mrs.  W^t^  and 
the  defendants  do  not  know  to  whom  the  money  can  be  pan- 
with  safety. 

The  defendants  denied  that  they  ought  to  pay  interest^ 

as  they  had  always  been  ready  to  pay  the  principal,  wbnp 

advised  or  directed  by  this  Court  how  the  same  ought  to  be 

[  *510  ]       *paid  ;  and  they  claimed  to  have  their  costs  allowed  to  tbeni 

out  of  the  fund  in  their  hands. 

The  cause  was  submitted  to  the  Court  oo  the  bill  and  an- 
swer. 

Infing,  for  the  plaintiffs. 

Riggs,  for  the  defendants. 

The  Chancellor.  1.  The  plaintiffs  are  entitled,  of 
course,  to  the  sum  of  685  dollars  and  47  cents,  and  the 
only  point,  on  this  part  of  the  case,  is,  whether  they  are  en- 
titled to  interest  upon  that  sura,  which  has  Iain  unproduc- 
tive for  many  years  in  the  hands  of  the  defendants.  Why 
it  was  not  paid  to  the  guardian  of  the  plaintiffs,  (who  was 
also  guardian  of  Andrew  B,  Dungcomby  in  his  lifetime,)  and 
to  whom  the  other  portion  of  tlie  moneys  belonging  to  them 
was  puid,  docs  not  appear.  The  executors  say  it  has  al- 
ways been  kept  in  readiness  to  pay  to  the  persons  entitled, 
when  demanded.  But  this  is  no  sufficient  excuse.  If  they 
had  met  with  any  real  doubt  or  difficulty,  as  to  the  person 
authorized  to  receive,  they  could  have  applied  to  the  Court 
for  advice,  or  brought  the  money  into  Court.  If  the  money 
(as  we  arc  at  lil>erty  to  suppose)  has  been  mingled  with  their 
own  moiK'Vs,  it  has  answered  tlie  purpose  of  credit,  and  the 
rule  is  settled,  that  executors,  and  all  other  trustees,  are 
chargeable  with  inteit'st,  if  they  have  made  use  of  the  money 
thems^clves,  or  have  been  n^ligent,  either  in  not  paying 
the  nionry  over,  or  in  not  investing  it,  or  loaning  it,  so  as  to 
render  it  productive.  (Treves  v.  Townshendy  1  Bro.  384. 
Rocke  v.  Hart,  1 1  Fes.  58.)  The  rule  is  founded  in  justice 
and  good  policy ;  it  prevents  abuse,  and  it  indemnifies 
agminst  negligence.  This  was  also  the  rule  in  the  civil  law, 
when  the  guardian  was  guilty  of  negligence  in  suffering  the 
BBoney  of  the  minor  to  lie  idle,  ^uod  si  pecunia  nunui^ 
tet  in  raliomhus  vypUii,  prttstandum  4fUod  bona  fidt  per- 
""•S]!  J  €tjnMsei.  *mit  perapcre  potuisset:  sed  fmori  dare  cwn  potu- 
u$et.  ntglejissei.     {Dig,  96.  7.  68.) 

The  defendants  must^  in  this  case,  account  for  interest  en 
td»i  ibof  e  principal  sum ;  and  as  to  the  time  from  which  in* 
y^nM  iff  to  be  computed,  in  such  a  case  of  negligence  ia  mat 
fmtM^  the  money  to  Ko  idle,  there  d(»cs  not  appear  to  tw 
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any  absolute  rule,  and  the  time  must  vary  according  to  cir-        1815. 
cumstances.     It  would  be  laying  too  heavy  a  hand  upon  v^^^s^-^^^ 
executors,  to  charge  interest  from  the  moment  noqney  was     Donscomo 
received.     In  some  cases,  executors  are  allowed  a  year  to    DrirscoiiB 
Jook  out  for  some  due  appropriation  of  the  money,  and  in 
other  cases  it  would  be  unreasonable.     Here  the  executors 
sbow  no  pains  or  effort  to  discharge  themselves  of  the  money. 
I  observe  that  six  months  was  the  time  allowed,  in  a  like 
case,  by   the  civil  law,  to  the  tutor  to  invest  the  funds; 
(Domat,  b.  2.  tit.  Tutors,  ch.  3.  s.  23.      Foet,  lib.  26.  tit.  7. 
&  9.)  and  if  the  defendants  are  charged  with  interest  after 
six  months  from  the  lime  they  received  it,  it  will  not  be  on- 
reasonable  in  this  case,  and  I  shall  accordingly  direct  it. 

2.  The  husband  of  Catharine  P.  iVtst  is  entitled,  as  • 
tenant  by  the  courtesy,  to  the  interest  of  the  proceeds  of  ber 
share  of  the  real  estate,  which  w»i8  i-old  after  her  death. 
His  right  became  perfect  upon  her  death,  and  he  was  seised 
in  fact,  by  the  seisin  and  possession  of  the  co-devisees,  as 
tenants  in  common  with  her,  and  claiming  only  their  undi- 
vided shares  with  her  under  the  will.  It  will,  therefore,  be 
the  duty  of  the  defendants  to  plac  e  the  sum  of  1 ,046  dollars 
and  36  cents  at  interest,  on  good  real  security,  or  invest  it  in 
public  stock,  and  pay  the  interest  thereof  to  ff'illinm  West, 
as  the  same  shall  from  time  to  time  accrue,  during  his  nat- 
ural life ;  and  the  plaintiffs,  and  their  lawful  representatives, 
will  be  entitled  to  the  prindpal,  upon  his  death.  The  case 
of  Swetiapple  v.  Bindon,  (2  Vern.  536.)  contains  the  rule 
jKpplicable  to  this  case,  allowing  the  interest  of  money  to  be 
settled  upon  the  tenant  by  the  courtesy,  in  lieu  of  the  profits 
of  the  land. 

*3.  The  only  remaining  point  in  the  case  is  as  to  costs.  [  *  5'  2] 
It  does  not  follow,  as  an  inevitable  consequence,  that  execu* 
tors  must  pay  costs  in  all  cases  where  they  must  pay  interest ; 
though  the  general  rule  is,  that  they  must  pay  costs  when 
they  pay  interest,  because  they  are  in  default.  (1  Ves.jun. 
294.  7  Ves,  jun.  129.  11  Ves.  jun.  61.  582.  13  Vts. 
ptn.  402.)  If  the  demand  of  the  plaintiffs  had  been  con- 
fined to  the  sum  of  685  dollars  and  47  cents,  the  defendants 
ought  to  have  paid  costs ;  but  the  demand  went  further,  and 
eaibraced  a  larger  sum,  to  whieh  the  plaintiffs  are  not  enti- 
tied  until  the  death  of  the  tenant  by  the  courtesy.  That  de- 
mand has  been  successfully  remsted,  an4  it  was  a  question 
{MOfierly  submitted  by  the  executors  to  the  direction  of  the 
Court.  Under  the  circumstances  of  the  case,  I  cannot  allow 
coslB  to  either  party,  as  against  the  other. 

Decree  accordingly. 
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1815. 

Shotwell  against  Murray. 

MUKRAT. 

A  Bale  under  a  second,  or  janior  judgment,  is  not,  of  itselfj  a  waiver  of 
the  plaiiitifl's  riglits  under  a  first  or  elder  judgment. 

Every  person  is  bound  to  know  the  law ;  and  where  there  is  no  mistake 
as  to  the  fact,  but  only  as  to  the  legal  consequence,  and  that  on  a  collat- 
eral j)oint,  there  can  be  no  ground  for  relieli  either  by  vacating  a  sale, 
or  by  a  perpetual  injunction  against  the  exercise  of  the  deieudaut% 
rights. 

A.,  having  two  judgments,  of  different  dates,  against  G.,  issued  execution 
on  the  second,  under  which  the  land  of  the  debtor  was  advertised  for 
sale  by  the  sheriff.  A.  was  present  at  the  sale,  and  gave  directioaB, 
but  was  entirely  silent  about  the  first  judgment,  and  as  to  any  intention, 
aflerwards,  to  enforce  it.  B.,  having  some  claim  to  the  land,  in  order 
to  protect  his  title,  became  the  purchaser  at  the  sheriff's  sale,  and  re- 
ceived a  deed,  though  he  previously  knew  of  the  existence  of  both 
judgments. 

B.  filed  a  bill  for  a  perpetual  injunction  against  A.'s  proceeding  under 
the  first  judgment,  on  the  ground  of  mistake,  or  fraud ;  but  the  bill 
was  dismissed,  with  costs. 

Mepi.  27ih  ON  the  6th  December,  1807,  Munro  obtained  a  judgment 

in  the  Supreme  Court  against  Green,  which  became  a  lien  on 
[  *  513  ]  *land  of  Green,  in  the  town  of  Schuyler,  in  Herkimer  countj, 
being  lot  No.  50.  in  Cosby' s  manor.  In  August,  1811,  a 
test.  Ji,  fa.  was  issued  on  the  judgment,  and  the  lot,  with 
other  lands,  was  conveyed,  by  the  sheriff,  to  the  plaintiff,  as 
the  highest  bidder,  on  the  12th  of  December,  1812.  The 
defendant,  afterwards,  purchased  two  judgments  against 
Green,  which  were  duly  assigned  to  him,  one  of  them  dock- 
eted the  24th  of  April,  1799,  and  the  other,  on  the  20th  of 
December,  1803;  and,  in  1813,  the  defendant  issued  an  ex- 
ecution on  the  second  judgment,  and  directed  the  sheriff  to 
sell  the  lot  in  question  ;  and  the  same  being  exposed  to  sale  by 
the  sheriff,  the  plaintiff,  in  order  to  protect  his  title,  became 
the  purchaser  at  the  second  sale,  for  2,700  dollars,  and  re- 
ceived a  deed  from  the  sheriff. 

The  bill  further  stated,  that  the  defendant  attended  at  the 
last  sale,  and  bid,  and  gave  directions  to  the  sheriff,  but  did 
not  then,  or  at  any  prior  time,  make  known  that  he  shouM 
have  any  further  or  other  lien  on  the  land  after  the  sale,  or 
that  he  should  again  proceed  to  sell  the  same  under  the 
other  judgment;  oor  did  he  in  any  manner  declare  or 
intimate,  that  such  sale  was  made  subject  to  the  prior  judg- 
ment of  April,  1799,  although  the  defendant,  on  that  occasion, 
and  at  other  times,  admitted  that  he  was  the  owner  of  both 
judgments.  The  plaintiff  alleged,  that  he  purchased  the 
land  at  the  necond  sale,  in  full  confidence  that  the  premises 
would,  thereby,  be  exonerated  fi-om  all  further  lien,  by  meani 
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of  the  judgments  held  by  the  defendant.     But  the  defendant,        1815. 
however,  afterwards,  issued  an  execution  on  the  other  judg-  v.^^-n/-'^^ 
ment,  and  was  proceeding  to  advertise  the  land  again  for  sale.     Shot  well 
The  bill  prayed  for  an  injunction  to  stay  all  proceedings  on      murrat. 
the  second  judgment  and  execution  of  the  defendant ;  and 
that  the  same  might  be  made  perpetual ;  and  for  general 
relief. 

The  defendant,  in  his  answer,  admitted  that  he  was 
present  at  the  sale,  and  bid,  and  gave  directions  to  the  sheriff; 
•land  that  he  did  not  make  known  that  he  should  have  any  [*5141 
further  or  other  lien  on  the  land ;  or  that  he  should  again 
proceed  to  sell  it  under  the  prior  judgment;  and  that 
he  did  not  declare,  or  intimate,  that  the  sale  was  made 
subject  to  the  lien  of  the  prior  judgment ;  but  he  insisted 
that  he  did  not  thereby  relinquish  his  lien  on  the  prior 
judgment;  and  averred,  that  the  plaintiff  knetOy  at  the  time, 
that  he  was  the  owner  of  both  judgments,  and  had  applied 
to  him  to  purcha^^e  them.  He,  also,  admitted,  that  he  had 
'ssued  an  execution  on  the  other  judgment,  and  had  directed 
the  sheriff  to  levy  again  on  the  same  lot,  and  intended  to 
proceed  in  the  sale. 

It  was  proved  that  the  plaintiff  had  applied  to  purchase 
the  judgment  of  April,  1799,  before  the  same  was  assigned 
to  the  defendant. 

Riggs  and  Slosson,  for  the  plaintiff.  They  cited  Livings^ 
tan  v.  Byrne,  11  Johns.  Rep.  555.  Hewson  v.  Deygert^ 
8  Johns.  Hep.  333. 

fVells,  for  the  defendant. 

The  Chancellor.  The  question  is,  whether  the  de- 
fendant lost  the  benefit  of  the  lien  of  the  elder  judgment  by 
selling  the  land  under  a  younger  judgment,  without  disclosing, 
at  the  time  of  sale,  that  he  held,  and  intended  to  hold,  the 
former  judgment  as  a  subsisting  and  valid  encumbrance. 
The  defendant  admits  that  he  attended  the  sale,  and  gave 
directions  concerning  it,  and  was  himself  a  bidder ;  and  that 
he  was  silent  on  the  subject  of  the  prior  judgment.  If  the 
lien  of  that  judgment,  on  the  land  so  sold,  be  lost  or  impaired, 
it  must  be  because  his  silence  amounted  to  fraud  in  suffering 
the  plaintiff  to  purchase  under  some  erroneous  impression, 
which  it  was  his  duty  to  remove;  for  it  will  hardly  be 
contended,  that  if  a  creditor  has  two  judgments  upon  the 
same  land,  the  mere  fact  of  his  selling  under  the  last,  is,  per 
te,  a  waiver  of  *hi8  rights  under  the  first  judgment.  But  [*'515] 
here  was  no  fraud  in  the  case.  The  plaintiff  admits,  in  his 
bill,  his  knowledge,  at  the  time,  of  the  existence  of  the  former 
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1815.  judgment,  and  of  its  assignment  to  the  defendant.  The  fioiet 
of  his  knowledge  is  also  proved.  The  allegation  *of  the 
plaintiff  is,  that  he  purchased,  not  in  ignorance  of  the  prior 

Judgment,  but  in  confidence  that  he  should  be  enabled  to 
iold    the  land  free,  and  discharged   from  that  judgment. 
Here  was,  then,  no  mistake  in  pomt  of  fact.     According  to 
the  plain  tiff  ^s  own  showing,  he  was  only  under  a  mistake  in 
point  of  law ;  and  that  mistake,  not  bemg  produced  by  any 
fraud  in  the  defendant,  is  not  sufficient,  of  itself,  to  affect  that 
former  lien,  or  the  validity  of  the  sale.     The  defendant  (a» 
we  are  at  liberty  to  presume)  might  have  previously  commu!- 
nicated  to  the  plaintiff  all  the  requisite  knowledge,  or  he  migh^ 
have  been  informed  by  others  of  the  plaintifl^'s  knowledge  > 
and  have  deemed  it  useless  or  impertinent  to  be  reminding* 
him  of  what  he  already  knew.     The  case  is  by   no  means 
analogous  to  that  of  Livingston  v.  Byrne,  (11   John$»  Rtp. 
555.)  to  which  the  counsel  referred  ;  for  there  the  parly  had, 
by   public  notice,  promised  a  release  of  his  rights  to  the 
purchaser ;  and  the  setting  up,  afterwards,  a  prior  and  secret 
deed  of  trust,  was  inconsistent  with  the   notice,  and  a  sur- 
prise upon  the  purchaser.     It  is  a  decisive  fact,  in  this  cafe, 
that  when  the  plaintiff  made  the  purchase,  he  kneu  that  such 
a  prior  judgment  existed,  and  it  was  his  business  to  make 
further  inquiry   on   the  subject  of  that  judgment,  if  such 
inquiry  shou]<i  become  material.     It  was  not  incumbent  on 
the  defendant  to  tell  the  plaintiff  that  the  former  judgment 
would  continue  to  bind  the  land,  notwithstanding  the  pur- 
chase, for  that  was  a  legal  consequence  with  which  the  plaintiff 
must  be  presumed  to  have  been  acquainted.     Possibly  each 
party  was  speculating  at  the  time,  the  one  in  buying,  and  the 
other  in  selling,  on  the  supposed  ignorance  of  the  other,  as 
to  the  operation  of  the  sale  on  the  former  judgment.  In  a  mor- 
al point  of  view,  the  duty  of  disclosure  of  each  other's  opinion 
[  *  516  ]       was  mutual.     The  defendant  ^has  done  nothing  that  amounts^ 
in  judgment  of  law,  to  a  waiver  of  his  lien,  for  here  was  no 
concealment  of  n  fact  of  which  the  other  party  was  ignorant; 
and  a  person  cannot  be  permitted  to  disavow  or  avoid  the 
operation  of  an  agreement  entered  into  with  a  full  knowledge 
of  the  facts,  on  the  ground  of  ignorance  of  the  legal  conse- 
quences which  flow  from  those  facts.     I  assume  this  as  h 
settled  principle  of  law  and  sound  policy.     The  effect  of 
mistake  of  the  law,  in  different  cases,  and  i-nder  various  and 
special  circumstances,  has  been  often  and  deeply  disciifsed 
by  the  writers  on  the  civil  law ;  and  the  text  of  that  law, 
with   Cujas  and  Heineccitts,  is  to  be  found  on  one  side,  and 
Vinnius^  Domat^  D'Agvesseau,  and  Pothier,  on  the  other,  in 
respect  to  the  question,  whether  money  paid  under  a  mistake 
of  the  law.  and  with  knowledge  of  the  facts,  can  be  recov* 
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ered  beck.  But  this  case  is  even  clear  of  that  question.  1815. 
Here  is  a  purchase  fairly  made,  and,  admitting  all  tliat  is 
alleged,  made  under  a  mistake  of*  the  law  only  as  to  a 
collateral  point  which  did  not  go  to  the  sole  consideration  of 
the  purchase;  and  the  purciiaser  is  seeking,  under  that 
pretence,  not  indeed  to  vacate  the  sale,  but  to  devest  the 
defendant  of  his  rights.  In  such  a  case,  the  general  doctrine 
which  we  find  established  must  prevail,  that  every  man  is  to 
be  charged  with  a  knowledge  of  the  law.  {Doctor  and 
Student,  79.  151,  152.  Biibie  v.  Lumley,  2  East,  469. 
Stevens  v.  Lynch,  12  East^  38.  1  Fonh.  Eg.  106.  n.  t,)  In 
Mild/nay's  case,  (I  Co.  177.)  it  was  held,  that  ignorance  of 
the  law  was  no  justification  in  an  action  of  slander  of  title. 
It  is  a  very  dangerous  plea,  whether  we  apply  it  to  the  rules 
of  civil  Conduct,  or  to  duties  of  natural  and  moral  obligation. 
In  the  Lett  res  Provincialr^  of  Pascal,  (Lett,  4.)  he  refutes 
the  lax  morality  of  the  Jesuits,  by  showing  from  Aristotle,  to 
whotn  they  hud  appealed,  that  though  ignorance  of  the  fact 
will  render  an  at  tion  involuntary,  yet  that  ignorance  of  the 
moral  law  is  no  admissible  plea  for  breach  of  duty  in  matters 
that  concern  the  moral  conduct. 

♦The  binding  nature  of  the  purchase,  in  this  case,  subject  [  *  517  ] 
to  the  prior  lien,  might  be  further  strengthened,  if  it  were 
necessary,  from  a  considerati<^n  of  the  fact,  that  the  plaintitf' 
carried  the  contract  of  sale  into  elfect  by  paying  the  purchase 
money,  and  receiving  a  deed,  after  he  was  informed,  by  the 
sheriff,  that  another  execution  under  the  first  judgment  was 
put  into  his  hands. 

I  shall,  accordingly,  dismiss  this  bill,  with  costs. 

Decree  accordingly. 


Hamilton  against  Cumminos. 

rhi0  Court  has  power  to  order  n  liond  or  other  instniment  to  be  deliv- 
ered up  to  be  cancelled,  whether  foich  iiMtrument  is  or  is  not  void  at 
law,  or  whether  it  be  void  ou  the  face  of  it^  or  by  matter  ahowD  by 
the  proofs  in  the  canao ;  but  the  exercise  of  this  power  reata  in  the 
sound  discretion  of  the  Court,  and  ia  regulat^  by  the  circumatancei 
of  each  particular  case. 

Where  a  bond  was  good  on  the  face  of  it,  but  bad  been  held  by  the  de- 
fendant for  27  years,  and  he  admitted  that  it  was  given  on  a  trtiat 
which  he  ought  not  to  disclose,  and  depen^ied  on  a  contingency  which 
bad  not  happened,  though  it  might,  by  iKMaibility,  happen,  the  Court 
ocdared  the  bond  to  be  delivered  up  and  cancelled. 

40» 
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1815.  ^'  ^^^'^  ^  bond,  conditioDed  to  pay  a  certaio  sum,  and  gooi^  on  tb« 
face  of  it,  and  ou  which  a  suit  ut  law  was  pending;  and  th«;  obligor 
bad  a  good  defence  in  tquUuy  arising  from  matter  dehors  the  bou<^  it 
was  oniered  to  be  delivered  up. 


Hqft.nth,  THE  bill  stated,  that  the  defendant,  pretending  to  be 
lawfully  possessed  of  a  bond,  made  by  JameM  HamiUon,  the  4 
father  of  the  plaintiff,  dated  the  27th  of  September^  1794, « 
conditioned  for  the  payment  of  sixty  pounds,  had  brought  J 
an  action  at  law  thereon  against  the  plaintiff,  as  uduiinL^tratorr 
of  his  father's  estate,  and  the  cause  was  at  issue.  That  thes 
defendant  pretended  to  have  another  bond,  executed  by  thee 

[  *  518  ]       ^plaintiff's  father,  for  800  pounds,  which  he  refused  to  i»how_ 
The  plaintiff  charged  that  both  the  bonds^  if  executed,  werc^ 
voluntary,  and  without  consideration,  or  were  given   to  in — 
demnify  the  defendant  for  being  bail  in  certain  suits'broughH 
against  him,  and  were  to  be  given  up  and  cancelled,  if  th^ 
defendant  was  not  damnified  ;  that  the  suits  were  all  settled.  ^ 
and  the  defendant  had  been  put  to  no  cost  or  damage.     Th^^ 
plaintiff  set  forth  various  facts  relative  to  the  bonds  and  th^ 
situation  of  the  defendant,  which  are  not  material  to  state 
here ;  and  that  the  defendant  was  indebted  to  his  father^s 
estate ;  and  prayed  that  the  defendant  might  pay  the  sums 
he  owed,  and  an  account,  &c.,  and  for  a  perpetual  injunctioo 
against  any  proceedings  on  the  bonds ;  and  that  they  mighf 
be  delivered  up  and  cancelled,  (Slc,  and  for  general  relief, 
&c. 

The  defendant,  in  his  answer,  admitted  that  he  held  the 
bond  of  the  plaintiff's  father  for  60  pounds,  and  had  com- 
menced a  suit  thereon,  &c.  That  the  plaintiff's  father,  on 
the  22d  of  September,  1788,  executed  a  bond  to  him,  con- 
ditioned to  pay  996  pounds,  on  the  first  of  January,  following, 
which  he  set  forth ;  that  it  was  given  on  a  special  trust,  of  a 
secret  and  delicate  nature,  and  was  to  be  put  in  force  on 
certain  contingencies,  which  had  not  happened  ;  yet,  it  being 
possible  that  they  might  happen,  he  thought  it  his  duty  to 
keep  the  bond  in  his  possession ;  that  he  paid  no  considera- 
tion for  the  last-mentioned  bond,  and  had  no  personal  interest 
therein  ;  and  denied  that  he  ever  threatened  to  put  it  in  suit; 
that  the  trust  of  this  bond  has  no  relation  to  the  suit  between 
the  defendant  and  plaintiff;  and  that  the  defendant  is  advised 
that  it  would  be  improper  further  to  disclose  it,  and  prayed 
the  direction  of  the  Court  therein.  The  defendant  denied 
that  he  had,  or  pretended  to  have,  any  other  bonds  of  the 
intestate,  and  if  there  were  any,  they  were  paid.  He  denied 
that  the  bond  for  60  pounds  was  voluntary,  or  given  for 
indemnity  for  being  bail  for  the  obligor ;  that  he  never  wai| 
to  his  best  recollection,  bail  for  the  obligor ;  but  that  the  bond 

^  *  519  ]       *was  given  for  a  debt  justly  due  on  settlement  of  accounU. 
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and  was  still  due.     And  he  denied  that  he  owed  the  intestate      - 131 5, 
any  thing,  &c. 

The  cause  being  put  at  issue,  several  witne^^ses  Were 
examined  on  the  part  of  the  plaintiff,  whose  testimony  .related 
principally  to  certain  papers  in  the  plaintiff's  possession, 
showing  that  the  bond  for  60  pounds  was  given  by  way 
of  indemnity  merely,  and  that  the  defendant  had  sustained 
no  damage. 

Witnesses  were,  also,  examined  on  the  part  of  the  defend- 
ant, whose  testimony  related  chiefly  to  the  good  character 
of  the  defendant,  his  situation,  business,  and  connection  with 
the  plaintiff's  father,  &c. 

The  rule  for  publication  was  passed,  and  the  cause  set 
down  for  a  hearing,  by  consent,  on  written  briefs  or  argu- 
ments, submitted  to  the  Court  with  the  pleadings  and  proofs. 

L  Hamilton^  in  person. 

Burry  for  the  defendant. 

The  Chancellor.  Upon  the  answer  and  proofs  in  this 
cause,  the  relief  sought  and  claimed  is,  that  the  two  bonds 
acknowledged  to  be  held  b*'  the  defendant,  should  l)e 
decreed  to  be  delivered  up  and  cancelled.  The  question, 
whether  such  a  remedy  can,  or  ought  to  be  applied,  leads  to 
an  interesting  inquiry. 

1.  The  defendant  admits  that  he  holds  a  bond,  executed 
by  the  ancestor  of  the  plaintiff,  on  the  22d  of  Stptcmber^ 
1788,  for  the  payment  of  996/.  on  the  first  of  January 
following ;  and  that  it  was  given  upon  a  special  trust,  of  a 
secret  and  delicate  nature,  which  he  does  not  think  proper  to 
disclose ;  and  that  it  was  to  be  in  force  only  upon  certain 
contingencies  which  have  not  yet  happened,  and,  probably, 
never  will;  and  that  he  paid  no  money  or  other  considera- 
tion for  it,  «*ind  has  no  personal  interest  in  it,  nor  has  ever 
•pretended  to  put  it  in  suit.  After  such  a  confession,  it  [*520] 
would  be  very  unreasonable  that  the  bond  should  be  suffered 
to  continue  a  dertd  w^eight  upon  tfie  property  that  may  have 
descended  to  the  plaintiff.  It  is,  however,  not  easy  to 
extract  from  the  books  any  precise  rule  by  which  the 
jurisdiction  of  the  Court  is,  in  such  cases,  to  be  exercised. 
The  bond,  most  probably,  could  not  be  enforced  at  law, 
though  it  appears  on  the  face  of  it  to  be  an  absolute  bond  for 
the  payment  of  money.  The  lapse  of  27  years,  if  not  most 
satisfactorily  accounted  for,  would  form  of  itself  a  conclusive 
bar  to  a  recovery ;  and  the  admissions  in  the  answer  must 
destroy  its  validity  here,  even  if  they  cannot  be  received 
ab  a  defence  at  law.     Why,  then,  should  it  any   longer 
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1815.      c-^'^s^  to  ^^^  ^^^n  a  shade  over  the  title  to  the  assets  of  taci 

x^^^N^-^^  ancestor? 
Hamiitok         I  have  looked  into  the  cases  on  the  point  of  jurisdiction, 
Cuiiiii5o$.    ^^^  ^  ^^^^  ^^  doubt  that  the  Court  has  com|X3t€nt  power  to 
order  the  bond  to  be  cancelled ;  and  the  power  is  Uie  more 
necessary,  since  there  is  no  such  jurisdiction  at  law. 

In  ^Knshaw  v.  Jordan^  (3  Bro.  18.  n.)  a  bill  was  filed 
to  have  a  promissory  note  delivered  up  and  cancelled,  as 
obtained  by  fraud,  and  without  consideration.  The  mastr 
of  the  rolls  retained  the  bill,  and  allowc^d  the  defendai. 
to  proceed  at  law  upon  the  note ;  and  the  verdict  being 
found  against  it,  he  then  decreed  that  the  note  be  delivered 
up  to  the  plaintiff  to  be  cancelled.  But  afterwards,  in 
Ryan  v.  Maanath^  (3  Bro.  15.)  Lord  Thurlow  would  not 
direct  a  note  to  be  delivered  up,  though  a  recovery  had 
been  unsuccessfully  attempted  at  law  ;  and  he  would  not 
admit  the  rule  in  this  general  extent,  that  whenever  one  party 
had  an  instrument  on  which  he  could  not  maintain  an  nction 
at  law,  he  must  be  decreed  to  give  it  up,  and  he  accordingly 
dismissed  the  bill,  but  without  costs.  Sir  Samuel  Romxiljj^ 
in  citing  this  case,  in  13  Ves.  584,  observed,  that  the  decision 
was  disapproved  of,  at  the  time,  as  the  note  was  void,  not 
upon    the    face  of  it,   but   from   collateral   circumstances; 

r  •  521  ]  *and  in  Newman  v.  Milrur,  (2  Ves.  juiu  483.)  notwith- 
standing this  case  of  Ryan  v.  Mackmoth  was  mentioaed, 
Lord  Longhborovgh  ordered  a  bill  of  exchange,  avowedly 
given  by  one  partner,  in  the  name  of  the  firm,  for  his  private 
debt,  to  be  delivered  up,  with  costs,  without  even  waiting  to 
have  its  validity  tried  at  law  ;  and  he  did  it  on  the  ground, 
that  the  evidence  was  clear  and  decisive  against  the  bill,  and 
that  the  payee  took  it,  knowing  it  to  bo  for  a  private  debt, 
and  that  there  was  no  need  of  a  verdict  to  sati.^'fy  the 
conscience  of  the  Court.  But  the  subsequent  cases  of 
Franco  v.  Bolton^  (3  Ves.  368.)  and  of  Gray  v.  MathiaSj 
(5  Ves.  'HSG,)  are  calculated  to  throw  doubt  once  more  on 
the  exercise  of  this  power.  In  the  first  of  those  cases,  a 
bond  was  alleged  to  have  been  given  for  an  illegal  consid- 
eration, and  the  obligee  had  obtained  a  verdict  at  law. 
The  bill  was  to  have  the  bond  delivered  up;  but  it  was, on 
demurrer,  dismissed  by  Lord  Loughborough^  on  the  ground, 
that  there  v^as  no  necessity  for  the  interposition  of  the  Court, 
as  the  matter  could  have  been  pleaded,  and  the  bond 
rendered  null,  at  law.  In  the  other  case,  the  bond  was  voiJ 
on  iis  face,  as  appearing  to  have  been  given  fro  turpi  causa; 
but  the  Court  of  Exchequer  refused  a  decree  to  deliver  it  up, 
and  principally  on  the  ground  of  the  length  and  expense  « 
such  a  remedy  in  equity,  when  the  defence  at  law  wai 
irrefragable.  The  CA.  Baron  observed,  with  some  sensibilitfi 
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though  equity  might  have  t  concurrent  jurisdiction,  it        1815. 
not  tilting,  in  that  particular  case,  to  exercise  it,  as  the 
tiff  had  a  full  detence  at  law  ;  and  it  was  oppressive  to 
by  a  long  and  costly  litigation  in  chancery,  to  have  the 

delivered  up,  when,  by  the  plaintiff's  own  showing,  it 

L  mere  nullity.     In  that  case,  the  bond  had  never  been 

at  law,  and  the  bill  was  dismi^sed,  with  costs. 

e  equity  power  was  afterwards  asserted  by  Lord  Eldon^ 

'omley  v.  Holland,  (7  Ves.  3.)  and  he  dwelt  much  on 

[uest.on  of  jurisdiction,  and  did  not  concur  in  the  de- 

i  in  Franco  v.  Bolton.     He  seemed  to  think  the  *ques-       [  •  522  ] 

had  become  settled,  by  a  series  of  decisions,  in  favor 

e  authority  of  the  Court  to  direct  instruments  to  be 

ired  up,  though  they  might  be  void  at  law.     He  ad- 

d  there  was  some  degree  of  contradiction  in  the  cases, 

le    inclined  in  favor  of  the  jurisdiction,  even   if  the 

ion  had  been  res  iniegra;  and  though  he  could  not 

f  it  was  clear  that  no  use  could  be  made  of  the  instru- 

t  that  was  ground  enough  for  the  equitable  jurisdiction, 

it  was  not  unwholesome  that  an  instrument  should  be 

^red  up  upon  which  a  demand  may  be  vexatiously  made 

en  as  the  purpose  of  vexation  may  urge  the  party  to 

it."  In  Jackman  v.  Mitchell,  (13  Ves.  581.)  the  equity 
[iction  was  again  freely  exercised.     The  bond  there  was 

to  secure  one  creditor  the  deficiency,  of  a  composition, 
vas  never  communicated  to  the  other  creditors,  and  had 

been  put  in  suit.  The  bill  charged  the  bond  to  have 
thus  taken  agiinst  the  policy  of  the  law,  and  in  fraud 
editors ;  and  the  counsel  for  the  defendant,  when 
jng  of  the  jurisdiction,  observed,  that  if  an  instrument 
Old  upon  its  face,  the  Court  would  not  assume  jurisdic-  '^ 

md  cancel  it,  because  it  was  void  at  law  ;  and  that  *'  there 
io  instance  of  a  decree  for  delivering  up  a  bond,  ap- 
ng  upon  the  face  of  it  to  be  void."  Lord  Eldon  ex- 
\y  waived  any  opinion  on  that  distinction  as  to  jurisdic- 
but  said  that  the  bnnd  was  bad,  because  it  was  proved, 
/e,  that  it  was  intended  to  be  kept  secret ;  and  he  ac- 
ngly  decreed,  that  it  be  delivered  up,  and  awarded 
against  the  defendant. 

m  inclined  t)  think,  that  the  weight  of  authority,  and 
jason  of  the  thing,  are  equally  in  favor  of  the  jurisdic- 
)f  the  Court,  whether  the  instrument  is,  or  is  not,  void 
sr,  and  whether  it  be  void  from  matter  appearing  on 
ze,  or  from  proof  taken  in  the  cause,  and  that  these  as- 
d  distinctions  are  not  well  founded.  It  is  every  day's 
ice,  as  the  counsel  observed,  in  French  v.  Connelly^  (2 
454.)  to  order  instruments  to  be  delivered  up,  of 
:h  a  bad  use  might  be  attempted  to  be  made  at  law,       [*523] 
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1815.       although  they  could  not  even  there  *€ntitlc  the  holders  to  re- 
v^^-v^-^^^  cover.     It  is,  indeed,  not  very  apparent,  why  a  doubt  could 
Hamiltox     have  been  started  in  some  of  thezsc  modern  cases  as  to  the 
general  jurisdiction  of  the  Court,  when  we  consider  the  uni 
form  tenor  and  language  of  the  more  ancient  decisions,  and 
which  do  not  appear  to  have  turned  upon  the  distinction 
whether  the  instruments  were,  or  were  not,  void  at  law.     In 
Whiiiingham  v.  Thornburgh,   (2  Vcrn.  206.)  and    Goddart 
V.    Garrett,   (ibid.  269.)  and  De  Costa  v.  Scandrel,  (2  P. 
fVms.  170.)  policies  of  msurance,  procured  by  fraud,  were 
ordered  to  be  delivered  up  and  cancelled,  though  xlte  fraud 
wajs  equally  a  defence  at  law.     And  in  another  case,  {^Lawi. 
Law,    Cases  temp,    Talbot,   140.     3  P.  fVrns.  391.)     Lord 
Talbot  ordered  a  bond  to  be  cancelled,  and  charged  tlie  de- 
fendant with  costs,  without  deciding  whether,  or  not,  it  was 
good  at  law.     But,  while  I  assert  the  authority  of  the  Court 
to  sustain  huch  b.lls,  I  am  not  to  be  understood  as  encourag- 
ing  applications   where  the  fitness  of  the  exercise  of  the 
power  of  the  Court  is  not  pretty  strongly  displayed.     Per- 
haps the  cases  may  all  be  reconciled  on  the  general  princi- 
ple that  the  exercise  of  this  power  is  to  be  regulated  by 
sound  discretion,  as  the  circumstances  of  the  individual  case 
may  dictate  ;  and   that  the  resort  to  equity,  to  be  sustained^ 
must  be  expedient,  either  because  the  instrument  is  liable  to 
abuse  from  its  negotiable  nature,  or  because  the  defence  not 
arising  on  its  face,  may  be  difficult,  or  uncertain  at  law,  or 
from  some  other  special  circumstances  peculiar  to  the  case, 
and  rendering  a  resort  here  highly  proper,  and  clear  of  all 
suspicion  of  any  design  to  promote  expense  and  litigation. 
If,  however,  tlie  defect  appears  on  the  bond  itself,  the  in- 
terference of  this  Court  will  still  depend  on  a  question  of  ex- 
pediency, and  not  on  a  question  of  jurisdiction.    It  may,  some- 
times, become  essential  to  the  perfect  and  tranquil  enjoy- 
ment of  private  right,  that  this  most  important  branch  of 
equity  power  should  be  exercised  in  the  one  case  as  well  as 
[  *  524  ]       *m  the  other ;  and  it  may  be  here  observed,  that  in  the  case 
of  Law  V.   Law,  the   whole  consideration  was  spread  out 
upon  the  bond,  and  that,  as  the  case  is  reported  in  Peere 
fVilliam^  the  Lord  Ch.  was  inclined  to  consider  the  bond  as 
void  at  law  as  well  as  in  equity ;  and  yet  he  cancelled  the 
bond  without  sending  the  parties  to  law.     The  learned  coun- 
sel, therefore,  in  Jackman  v.  Mitchell,  appear  to  me  to  have 
hazarded  too  much  in  their  assertion  that  there  was  no  such 
case  to  be  found. 

The  bond  now  in  question  comes  within  that  case,  for  it 
18  good  on  its  face,  and  void  only  from  the  facts  disclosed  by 
flic  defendant's  answer.  We  can,  consistently  with  the 
whole  current  of  authority,  direct  it  to  be  cancelled  It  i» 
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# 
the  more  proper  to  do  so,  because  it  is,  at  least,  doubtful,        1815. 
whether   the    pretended  secret   trust,   under    which  it   was  n^^-n^-^^ 
taken,  and  the  failure  of  that  trust,  would  be  received  as  a     Hamiltos 
defence  at  law.     My  impression  is,  that  it  could  not.     But,    cuMsiiNct. 
in  this  Court,  the  evidence  furnished  by  the  answer  is  de- 
cisive.    The  defendant  holds  a  bond  for  27  years,  and  says 
it  was  given  upon  a  trust  which  he  ought  not  to  disclose,  and 
depends  upon  a  contingency  which  has  never  happened,  and 
which  he  says  is  only  within  the  reach  of  poj?sibihty.     Such 
a  bond  cannot  be  permitted  to  endure  forever,  and  we  can- 
not recognize  any  trust  which  is  not  disclosed,  and  is,  there- 
fore, unknown.     It  is  not  convenient,  or  just,  that  such  a 
bond  should  continue,  with  a  pretension  to  the  assets  in  the 
hands  of  the  plaintiff.     It  might  embarrass  their  application, 
or  weaken  their  security,  or  poison  their  enjoyment.     It  is 
immoral  for  a  person  to  retain  a  bond  which  is  useless  to  him, 
and  an  annoyance  to  others. 

This  bond  must,  therefore,  be  delivered  up,  and  cancelled. 

2.  The  other  bond,  conditioned  for  the  payment  of  60 
pounds,  and  on  which  a  suit  is  pending  at  law,  is  shown,  by 
the  proof,  to  be  no  longer  valid.  It  bears  date  on  the  27th 
day  of  St jjiejnher,  1794,  and  is  made  payable  on  the  29th  of 
the  same  month;  and  the  answer  of  the  defendant  avers  that 
♦it  was  given  for  a  debt  justly  due  on  a  settlement  of  ac-  [  *  52 5  J 
counts,  and  denies  that  it  was  given  to  indemnify  the  defend- 
ant for  becoming  bail  in  any  suit  whatever ;  and  that  the  de- 
fendant was  never  bail  in  any  suit  for  the  oblig  )r.  The  an- 
swer further  .-tat«'s  that  one  of  the  witnesses  to  the  bond  is 
dead,  anl  that  f^Villiam  Hill,  the  other  witness,  is  hving,  and 
is  a  man  of  good  repute.  This  cause  was  put  at  issue,  and 
witnesses  examined  on  each  side,  and  publ  cation  passed  by 
consent.  In  the  course  of  examination,  the  plaintiff  proves, 
by  this  same  witness,  that  he  was  present  at  the  execution  of 
the  bond ;  and  that  he,  with  the  other  witness,  (now  dead,) 
at  the  same  time,  attested  a  receipt  given  by  the  defendant 
to  the  obligor;  showing  that  the  bond  was  given  by  way 
of  indemnity  to  the  defendant  for  becoming  bail  for  the 
obligor.  The  receipt  is  made  an  exhibit  in  the  cause,  and 
proved  by  his  witness ;  and  it  is  of  the  same  date  with  the 
bond,  and  declares  that  the  bond,  which  it  duly  specifies,  was 
given  a^  an  indemnity  to  the  defendant  for  being  surety  for 
the  obligor,  in  a  suit  brought  against  him  by  one  Samuel 
fVoo'J;  and  that  if  the  suit  was  settled  and  discharged  indue 
lime,  without  any  further  damage,  the  bond  was  to  be  void. 
No  damage  is  pretended  to  have  been  sustained.  The  defend 
ant  denies  that  he  ever  was  bail  for  the  obligor.  As  the  re 
ceipt  g^>es  to  contradict  the  express  terms  of  the  bond,  and  is 
not  under  seal,  I  apprehend  it  would  not  be  admitted,  at 
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1815.       ^^9  ^  ^  defence  against  the  payment  of  the  bond  ;  and  ai 

v^'^N^^'^^  it  forms  a  matter  ol  defence  dehors  the  bond,  and  is  good  in 

Demtoh      equity,  it  brings  the  case  within  the  reach  of  all  the  dccisioDi 

Jackson.      ^^  fevor  of  the  exercise  of  the  jurisdiction  of  this  Court ;  and 

it  becomes  essential  to  Justice  that  the  Court  should  interfere 

and  protect  the  phiintia  from  the  claim  set  up  at  law. 

I  have  not  deemed  it  regular  to  take  notice  of  the  sugges- 
tion of  the  counsel  for  the  defendant,  accompanying  his 
brief,  (for  the  case  was,  by  mutual  arrangement  and  consent, 
argued  on  paper,)  of  a  defect  in  the  interrogatories  on  the 
f  *  526  ]  part  of  the  plaintiff,  and  of  the  delay  of  his  solicitor  *to  pro- 
duce the  exhibit.  There  is  no  motion  before  me  on  the 
subject,  nor  would  it  have  been  in  season  if  it  had  been 
made ;  for  even  before  the  last  term,  publication  pa&«ed 
by  a  rule  entered  by  consent,  and  the  cause  was,  by  the 
like  consent,  set  down  for  hearing  at  the  last  term.  I  shall, 
accordingly,  decree,  that  both  the  bonds  be  delivered  up  to 
the  register,  or  assistant  register,  and  cancelled  within  20 
days  after  notice  of  this  decree  ;  and  that  the  defendant  be 
perpetually  enjoined  from  prosecuting  either  of  the  said  boods 
it  law;  and  that  the  defendant  pay  the  costs  which  have 
xcrued  in  the  suit  at  law,  and,  also,  the  costs  of  this  suit. 

Decree  accordingly. 


Denton  and  others  against  Jackson  and  others. 

After  publication  passed,  and  the  cause  set  down  for  hearing,  the  depo- 
sition of  a  wiincss  was  allowed  to  be  amended,  on  exainiiiatiun  of  the 
witness  by  tlie  Court,  he  being  aged  and  very  deaf,  and  a  iiiiMake 
made  in  taking  down  bis  testimony  by  the  examiner. 

B^t.ziih.  MOTION  to  expunge  some  part  of  the  deposition  of 
one  of  the  witnesses,  examined  on  the  part  of  the  plaintiff,  on 
a  certificate  of  the  examin  ^r,  that  the  witness  applied  to  him, 
a  short  time  before  publication  was  passed,  alleging  a  mis- 
take in  taking  down  his  testimony.  The  examiner,  aUo,  cer- 
tified, that  the  witness  was  very  deaf.  The  cause  was  set 
down  for  hearing ;  and  the  motion  now  was,  that  the  wit- 
ness, who  was  in  Court,  and  appeared  to  be  aged,  should  bo 
examined  ore  tenus  by  the  Court. 

Riggs,  in  support  of  the  motion,  cited  2  P.  IVms,  64& 
Dickens^s  Rep,  677. 
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^Hoffman^  contra,  objected  to  any  alteration  of  the  original       1815. 
deposition,  and  urged  that  the  correction,  or  explanation, 
should  be  made  in  a  supplemental  affidavit. 

The  Chanccllor.  Applications  of  this  kind  must  rest 
in  discretion,  and  great  caution  is  requisite  to  prevent  abuse. 
The  mistake  suggested  might  easily  happen  from  the  age 
and  great  deafness  of  the  witness.  If  the  mistake  exists,  the 
deposition  ought  to  be  corrected,  otherwise  the  witness 
would  appear  to  contradict  himself;  and  the  cases  cited  ap- 
pear to  support  this  course  of  proceeding. 

The  motion  must  be  granted. 

The  witness  was,  thereupon,  sworn  in  Court,  and  exam- 
ined, and  his  deposition  amended. 


Manning   and   others   against  The   Executors   of 
Manning. 

An  executor,  or  mistee,  is  not  entitled  to  commisaionSf  or  compensation 
for  his  services  in  the  execution  of  his  trust. 

Executors,  or  trustees,  are  chargeable  with  interest  on  trust  moneys  ap- 
plied to  their  own  use. 

THE  testator,  James  Manning,  made  his  will  on  the  29th  Sepi,fthk, 
of  Njvember,  1808,  and  died  the  next  day,  leaving  a  consid- 
erable real  and  personal  estate.  By  the  will,  his  executors 
were  empowered  to  sell  all  his  real  estate,  except  that  on 
York  Hand,  The  defendants  all  acted  as  executors,  and 
sold  the  real  and  personal  estate,  and  collected  the  proceeds, 
after  paying  dubls ;  and  from  time  to  time  paid  over  to  the 
plaintitfs,  who  are  the  widow  and  children  of  the  testator, 
various  sun)s  as  part  of  the  estate ;  but  the  plaintiffs  charged 
that  considerable  moneys  still  remain  in  the  hands  of  the  de- 
ftindants,  ^unaccounted  for;  and,  particularly,  that  each  of  [*528] 
then  retains  a  sum  under  pretence  of  its  being  due  for  com- 
mis  dons,  or  as  a  compensation  for  personal  services,  in  ex- 
ocutmg  the  will,  &c. 

The  bill  prayed  for  an  account,  and  general  relief. 

The  defendants,  in  their  answer,  state,  that  the  testator 
was  a  merchant  of  extensive  business,  and  had  many  out- 
standing debts,  difficult  to  be  collected  ;  and  his  children  be- 
ing infants,  without  a  guardian  to  act  for  them,  the  defend- 
ants had  a  great  deal  of  trouble  in  managing  the  estate  and 
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1815.  conecting  the  moneys,  &c.  That  thej  had  received,  on 
v^p^v'^^^  account  of  the  estate,  78,598  dollars  and  25  cents,  and  had 
Makhiito  paid  77,024  dollars  and  53  cents,  leaving  a  balance  of  1,573 
Hahviho.  dollars  and  12  cents  in  their  hands ;  and  that  there  are  still 
some  outstanding  debts  to  be  collected.  That  the  real  es- 
tate was  dispersed  in  different  states,  and  the  charge  was  io 
their  hands  about  four  years.  That  the  testator  left  the  ex- 
ecutors no  legacy,  or  any  compensation  for  their  trouble ;  and 
they  submitted  that  they  were  justly  entitled  to,  and  ongiit 
to  have  a  commission  of  two  and  a  half  per  cent,  on  76,701 
dollars,  of  the  funds  of  the  estate  received  and  paid  out  bf 
them;  and  the  like  commission  on  51,762  dollars,  part  of 
the  amount  received  by  them.  They  admitted  that  Jertmtak 
Manning  and  Robert  Manning,  two  of  the  defendants,  had, 
respectively,  used  part  of  ihc  moneys  received  by  them,  for 
which,  however,  they  allowed  interest  to  the  estate ;  but 
which,  they  think,  ought  not  to  be  allowed.  William  F, 
Manning  admitted  that  he  retained  in  his  hands  129  dollars 
and  26  cents,  being  commissions ,  of  5  per  cent,  for  his  services 
in  taking  charge  of  a  farm  in  New-Jersey,  owned  by  him  and 
the  testator  jointly.  Jeremiah  iHa/mi/i^  admitted  that  he  re- 
tained in  his  hands  720  dollars  and  15  cents,  as  a  compen- 
sation for  his  services  to  January,  1813,  besides  the  interest 
above  mentioned,  amounting  to  420  dollars  and  64  cents. 
Robert  Mannings  also,  admitted,  that  he  retained  613  dollars 
and  50  cents,  besides  the  interest  due  from  him  of  116  dol- 
[  *  529  ]  lars  and  *50  cents,  which  amount  he  claimed  as  a  compen- 
sation for  his  services. 

Slosson,  for  the  plaintiffs.  He  cited  Robinjton  v.  Pett, 
3  P.  H'ms.  249.  and  Gould  v.  Fleetwood^  ia.  n.  p.  251. 
Cheiham  v.  Andlcy,  4  Vcs.jun,  72.  Harvey  v.  Blakeman, 
5  Ves.jun.  696. 

*  Baldwin,  for  the    defendants.     He   cited    Bonithon  ▼. 

Bockinore,  1  Vem.  316.  4  Ves.  75.  Brown  v.  Lilton,  1 
P.  Wms.  140.  I  Pennington's  N.  J.  Rep.  44.  3  Binneifs 
Rep,  557.  1  Wash.  Rep.  250.  Ayliff  v.  Murray,  2  Atk, 
60.  Ellison  V.  Airey,  1  Ves.  111.  Stoinbume,  860.  U 
Vin.  Abr.  483.  1  Vernon,  197.  1  Bro.  C.  Rep.  359.  12 
Ves.  391.  13  Ves,  592.  2  Atk.  106.  151.  603.  Swinbwme, 
154.  251.     7  Ves,  96,  97.     Toller's  Law  of  Executors,  324. 

The  Chancellor.  The  executors  are  called  on  to  ren- 
der an  account  of  their  trust ;  and  they  set  up  a  claim  to  a 
commission  of  5  per  cent.,  as  a  compensation  for  their  cut 
and  trouble  in  the  management  of  the  estate ;  and  thej, 
likewise,  contend,  that  they  ought  not  to  account  for  interest 
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on  moneys  belonging  to  the  estate,  and  which  they  made  use       1815. 
of  for  their  private  purposes.  -^^-n^-^^^ 

1.  The  claim  of  an  allowance  has  been  pressed  upon  the  Mamnino 
Court  with  much  zeal,  as  if  the  denial  of  it  would  be  ex-  mahwiko. 
tremely  unjust,  and  as  if  this  Court  was  at  liberty  to  deal 
with  established  rules  just  as  it  pleased.  This  very  point 
was  one  that  arose  in  the  case  of  Green  v.  Winter  ;\  and  it  t^ni«,p.26. 
was,  then,  considered  as  a  settled  rule  in  the  English  chan- 
cery, that  no  such  allowance  was  admissible,  unless  it  rested 
upon  contract,  or  was  given  by  the  will.  The  rule  there 
must  be  the  rule  here ;  for  I  take  this  occasion  to  observe, 
that  I  consider  myself  bound  by  those  principles,  which  were 
known  and  established  as  law  in  the  Courts  of  equity  in 
^England,  at  the  time  of  the  institution  of  this  Court ;  and  [  *  530  J 
I  shall  certainly  not  presume  to  strike  into  any  new  path, 
with  visionary  schemes  of  innovation  and  improvement ;  via 
antiqua  via  est  tuta.  It  would,  no  doubt,  be,  at  times,  very 
convenient,  and,  perhaps,  a  cov^r  for  ignorance,  or  indolence, 
or  prejudice,  to  disregard  all  English  decisions  as  of  no  au- 
thority, and  to  set  up  as  a  standard  my  own  notions  of  right 
and  wrong.  But  I  can  do  no  such  thing.  I  am  called  to 
the  severer  and  more  humble  duty  of  laborious  exami- 
nation and  study.  It  was  Lord  Bacon  who  laid  it  down  as 
the  duty  of  a  judge  to  draw  his  learning  from  books,  and 
not  from  his  own  head.  This  Court  ought  to  be  as  much 
bound  as  a  Court  of  law,  by  a  course  of  decisions  applicable 
to  the  case,  and  establishing  a  rule.  As  early  as  the  time 
of  lord  keeper  Bridgman,  it  was  held  that  precedents  were 
of  authority ;  and  that  it  would  be  "  very  strange  and  very 
ill  "  to  disturb  a  rule  in  chancery  which  had  been  settled. 
(1  Mod.  307.)  The  system  of  equity  principles,  which  has 
grown  up  and  become  matured  in  England,  and  chiefly 
since  Lord  Nottingham  was  appointed  to  the  custody  of  the 
great  seal,  is  a  scientific  system,  being  the  result  of  the  reason 
and  labors  of  learned  men  for  a  succession  of  ages.  It  con- 
tains the  most  enlarged  and  liberal  views  of  justice,  with  a 
mixture  of  positive  and  technical  rules,  founded  in  public 
policy,  and  indispensable  in  every  municipal  code.  It  is  the 
duty  of  this  Court  to  apply  the  principles  of  this  system  to 
individual  cases,  as  they  may  arise ;  and,  by  this  means,  en- 
deavor to  transplant  and  incorporate  all  that  is  applicable  in 
that  system  into  the  body  of  our  own  jucticial  annals,  by  a 
series  of  decisions  at  home. 

The  master  of  the  rolls,  Sir  Joseph  JeJcyll^  disclaimed 
any  discretionary  power  in  the  Court,  sometimes  ignorantlj 
imputed  to  it,  to  follow  the  private  affections,  or  any  arbitra- 
ry notions  of  abstract  justice,  instead  of  the  established 
maxims  of  law  and  equity.     Though  proceedings  in  equity 
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1815.       are  said   to  be  secundum  discrctionem  loni  tiri,  yet,  when 
>*^^\^-^^  *it  is  as  .ed,  Vir  bonus  est  quis  7     The  answer  is,  Qi/i  con- 
MAMifiifo      sulfa  Patrum,  qui  Leges,  Juraque  servat ;  (Sir  J.  Jtkyll^  in 
Mahhino.     2  P.  WtM.  753.     See  also  3  i^.  If  vis.  411.)  and  it  may 
[  *  531  1       1^  1^'^  down  as  a  certain  truth,  that  the  English  system  of 
equity  jurisprudence  forms  an  important  and  very  e> sen tiul 
branch  of  that  '^common  law,"  which  was  recognized  i< 
the  constitution  of  this  state.     If  it  were  not  .so,  thi:^  Court 
would  be  a  dan^^erous  tribunal,  with  undefined  di>cretioo, 
and  without  either  science  or  authority  to  guide  it.     The 
English  decisions  are,  undoubtedly,  the  most  authentic  evi- 
dence of  the  English  common  law ;  and  the  dignity  or  inde- 
pendence of  our  Courts  is  no  more  aflectcd  by  adopting 
these  decisions,  than  in  adopting  the  English  language ;  oi 
than  the  independence  of  France  or  Holland  is  wounded 
by   following,  as   they  do,  the   civil   code  of  the   ancieni 
Aomans. 

Our  business,  then,  as  questions  arise,  is  to  discover  what 
rule,  if  any,  has  been  established  by  the  Courts  in  this  state, 
and  if  none,  then  what  was  the  existmg  rule  in  the  English 
system  of  equity  at  the  commencement  of  our  revolution. 
And  while  engaged  in  this  inquiry,  we  are  not  to  blind  out 
eyes  against  human  knowledge,  but  it  is  incumbent  on  us  to 
examine  the  several  authorities,  whether  they  be  ancient  or 
modern,  whether  they  be  before  or  since  the  re\olution, 
whetlier  they  be  foreign  or  domestic,  which  may  tend  in  any 
degree  to  ascertain,  explain,  or  illustrate,  the  point  under 
consideration.  When  we  have  been  able  to  deduce  from 
them,  with  sufficient  precision,  the  true,  genuine  rule  of 
*  equity,  that  rule  becomes  the  law  of  the  case,  and  the  case 

a  precedent  for  the  future. (a) 
[*532]  ♦With  this  explanation  on  the  subject  of  cases,  (and  to 

which  I  have  been  led  by  the  language  of  some  decisions  in 
this  country.)  I  return  to  the  point  before  me,  and  I  think  it 
is  not  to  be  denied  that  the  law  is  settled  against  the  claim 
of  a  trustee  to  compensation.  The  decisions  have  remained 
steady  and  uniform  for  a  century  and  a  half,  and  the  rule 
applies  not  to  executors  merely,  but  equally  to  trustees  of 
every  description.  The  only  unsettled  point  seems  to  be, 
whether  even  an  agreement  with  the  ctstuy  que  trusty  for  an 

(•)  In  Bi-md  r.  Hopkins,  (I  Sch9*U  ^  Lifr^,  498,  42f>.)  Lord  RtdtM$ 
observed,  *•  Thcro  ait*  crrtain  principles  on  which  Courts  of  equitj  act, 
which  ar*  very  well  st»ttled.  The  cases  which  occur  «rp  various,  bntUrf 
are  decid<  d  on  fixed  principles.  Courts  of  c*quity  have,  in  this  rcvpeci,  do 
mnre  dis  retionary  power  than  Courts  of  law.  Tbey  decidp  new  casr^ 
as  thevaj  ».  by  tiie  principles  on  which  former  cases  have  been  decided,  asi 
mav  tiins  .llnstrate  orenlar^  the  operation  of  those  principles;  bottheprii 
eipWs  are  as  fixed  and  certain  as  tile  principles  on  wmich  the  Contts  <f  eooi 
mtm  Uv  proceed.*' 
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«nowan:e  made  after  the  creation  of  the  trust,  or  the  death        1815. 
of  the   es'.ator,  would  be  recognized  as  binding.     *'  I  will  v^>^-v^-^^^ 
not  say,"  observes  Lord  Hardivicke^  "  that  the  Court  will     Mawkino 
set  aside  such  an  agreement,  if  fairly  and  openly  made,     manniko 
though  there  is  no  instance  where  the  Court  has  confirmed 
such  a  bargain."     A  trust  is  regarded,  in    chancery,  as  a 
matter  of  honor   and    conscience,  and    undertaken   with 
humane,  or  friendly,  or  charitable,  and  not  with  mercenary, 
views.     It  is  not  necessary  to  go  through  the  cases  at  large, 
or  repeat  wliat  I  have  said  on  a  former  occasion.     A  gene- 
ral reference  to  the  authorities  must  be  sufficient.     {How  v. 
Godfrey,  Rep.  temp.  Finch,  361.     Hethersell  v.  Hales,  Rep. 
in  Uh,  vol.  2.  p.  83.     Bonithan  v.  Hocktnere,  1    Vent.  316. 
Scattergood  v.  Harrison,  Moseley,  128.    Robinson  v.  Pett,  3. 
P.  fVnu.  248.     Gould  v.  Flcetioood,  n.  ib.    Ayliffe  v.  Murray, 
2  Atk.  58.     The  Charitable  Corporation  v.  Sutton,  2  Atk. 
406.     In  the  Matter  ofAnnesley,  Amb.  78.  Ellison  v.  Airey, 
I  Ves.  111.     Chetham  v.  Lord  Audley,  4  Ves.  72.     Feams 
V.  Youn^,  10  Ves,  184.) 

The  distinction  attempted  to  be  raised  between  a  mere 
executor,  and  one  partaking  rather  of  the  character  of  an 
agent  or  bailiff,  is  not  applicable  to  the  case.  The  distinc- 
tion might,  with  equal  or  more  propriety,  have  been  made  in 
*How  V.  Godfrey  fy  White,  which  was  one  of  the  earliest  [  *  533  | 
eases,  and  in  which  the  general  rule  was  established  by 
Lord  Nottingham  himself.  The  defendants,  in  that  case, 
were  appointed  by  a  nuncupative  will  to  take  care  of  the 
estate  for  the  infant  children  of  the  testator,  and  they  took 
out  administration  with  the  will  annexed ;  and  by  virtue 
thereof,  and  as  guardians,  they  possessed  themselves  of  the 
whole  estate,  real  and  personal.  If  the  idea  of  acting  as 
agent  or  bailiff,  rather  than  as  executor,  was  applicable  to 
any  case  under  a  will,  it  would  have  been  so  to  that,  and  yet 
the  chancellor  rejected  their  demand  of  an  allowance  for 
their  care  and  trouble.  The  same  distinction  was  urged, 
and  equally  in  vain,  in  Robinson  v.  Pett,  where  the  services 
were  alleged  to  be  very  extraordinary ;  but  the  party  still 
acted  under  a  trust  created  by  will ;  and  it  was  in  that  case 
that  Lord  Talbot  laid  down  the  rule  in  very  general  and  em- 
phatic terms.  He  said  it  had  long  prevailed,  and  was  a  rea- 
sonable rule,  and  one  which  tended  to  prevent  the  trust 
estate  from  being  loaded  and  eaten  up  by  a  charge  volunta- 
rily assumed.  It  is  a  rule  founded  in  the  same  equitable 
policy  of  closing  the  door  to  temptation,  abuse,  and  fraud, 
witb  that  other  rule  forbidding  a  trustee  to  become  a  pur- 
chaser, for  his  own  benefit,  of  the  trust  estate.  And  if 
the  rule  applied  with  more  force  and  propriety  to  one  kind 
of  trust  than  another.,  I  should  think  it  was  that  of  an  execu* 
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1815.       ^^^  ^'^^  gives  no  security,  and  who  is  selected  by  rcasou  oi 
v^rf^-s^*-^^  some  special  and  sacred  confidence,  resulting  from  the  tics 
MA5NI50      of  kindred  or  frirndship,  and  charged  by  the  testator,  in  his 
MA5Miro.     dying  moments,  with  interests  of  the  nearest  human  concern, 
and  which  he  is  on  the  eve  of  renouncing  forever.     The  re- 
quest of  tiie  testator,  in  such  cases,  is  the  supplication  of  a 
friend; 

Miser (B  hoc  tamen  unum 


Exequere — mihi. 

It   appears  to  be  the  practice  in  several  of  the  Unitti 
[  *  534  ]       ^States,  to  allow  a  commission  of  so  much  per  centum  to  ex- 
ecutors and  other  trustees.     (1  fVash,  Rep.  246.     4  Hen.  4' 
Munf.  415.     1    Munf.   150.     3    Binney,  457.^     But  this 
practice  cannot  be  received  here  as  authority,  nowever  re- 
spectable the  source ;  for  it  is  not  founded  upon  any  different 
construction  of  the  English  law,  but  upon  local  usages  or 
statutes,  which  have  confessedly  changed  the  English  rule. 
I  am  not  responsible  for  the  justice  of  that  rule.     I  only  de- 
clare the  law  as  I  find  it  to  be  settled  ;  and  if  the  rule  was 
admitted   to  be,  according  to  the  language  of  one  of  the 
southern  chancery  cases,  **  a  monstrous  rule,"  I  should  not 
feel  myself  at  liberty  to  say,  as  that  case  does,  **  so  far  as  I 
ran  go,  I  shall  blot  it  out  forever."(a)     It  is  the  province 
of  the  legislative,  and  not  of  the  judicial   power,  to  change 
the  law ;  and  our  constitution  has  auspiciously  declared,  tlmt 
the  common  law  of  England  (in  which  I  include,  of  course, 
the  equity  system)  *'  shall  continue  the  law  of  this  states  subject 
to  such  alterations  and  provisions  as  the  legislature  of  this 
state  shall,  from  time  to  time,  make  concerning  the  same." 
Nor  does  the  rule  strike  me  as  so  very  unjust,  or  singular 
and  extraordinary;  for   the    acceptance    of  every    trust  is 
voluntary  and  confidential,  and  a  thousand  duties  are  re- 
quired of  individuals,  in  relation  to  the  concerns  of  others, 
and  particularly  in  respect  to  numerous  institutions,  partly 
of  a  private  and  partly  of  a  public  nature,  in  which  a  jost 
indemnity  is  all  that  is  expected  and  granted.     I  should  think 
it  could  not  have  a  very   favorable  influence   on  the  pru- 
dence and  diligence  of  a  trustee,  were  we  to  promote,  by  the 
hopes  of  reward,  a  competition,  or  even  a  desire^  for  the  pos 
session  of  private  trusts,  that  relate  to  the  moneyed  concerns 
of  the  helpless  and  infirm.     To  allow  wages  or  commissions 
for  every  alleged  service,  how  could  we  prevent  abuse?  The 
infant  or  the  lunatic  cannot  watch  their  own  interest.    Qnu 

(a)  Miller  v.  Beverley,  4  Henmng  t^  Munf.  Virg,  Rep,  415— 419.  per Cta 
oellor  Taylor. 
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^cusiodiet  iposs  aistodesi     The  jule  in  question  has  a  sauc-        1815. 
lion  in  the  wisdom  of  the  Roman  law,  which,  equally  with  v^^^^s^-'^w. 
ours,  refused  a  compensation,  and  granted  an  indemnity  to     Mai«mk* 
the  trustee  of  the  minor's  estate.     The  maxim  in  that  law     |Iashikg 
was,  that  lucrum  facere   ex  pupilli  iutela   tutor  non  debet ; 
and  the  tutor  or  curator  was  entitled  only  to  his  reasonable 
and  just  expenses  incurred  in  behalf  of  the  estate,  such  as 
travelHng  charges,  costs  of  suit,  &c.,  unless  a  certain  allow- 
ance was  granted  by  the  person  by  whom  he  was  appointed. 
Sumptuum,  qui  bona  fide  in  tutelam,  non  qui  in  ipsos  tutores 
fiunt  ratio  haberi  solet :  nisi  ab  eo,  qui  eum  dat,  certum  sala* 
rium  ei  constitutum  est.     Item  sumptus  litis  tutor  repV'tabit, 
et  viatica,  si  ex  officio  necesse  habuit  aliquo  excurrere  velprofi- 
cisci.     {Dig.  26.  7.  33.     Idem.  26.  7.  58.     Idem.  27.  3.  1. 
9.)     It  is  probable  that  this  same  principle,  which  we  find 
in  some,  has  been  infused  into  the  municipal  law  of  most  of 
the  nations  of  Europe,  because  most  of  them  have  adopted 
the  civil  law.     {Domat,  b.  2.  tit.   Tutors,  sect.  2.  pi.  3.  sect. 
3.  pi.  35.     ErsJc.  Inst.  b.  1.  tit.  7.  sect.  31,  32.) 

The  samt  rule  was  known  in  the  early  ages  of  the  com- 
mon law,  and  applied  to  the  guardian  in  socage.  He  was 
entitled  only  to  his  allowance  for  his  reasonable  costs  and 
expenses,  when  called  to  render  an  account  of  the  guardian- 
ship of  the  estate  of  the  ward.  {Litt.  sect.  123.)  And  this 
was  the  provision  in  the  statute  of  Marlbridge,  (52  H.  III. 
c.  17.)  declaring  the  duties  jf  the  guardian  in  socage,  sal- 
vis  ipsis  custodibus  rationabiUbus  misis  suis. 

2.  As  to  the  next  point,  whether  the  executors  shall  be 
charged  with  interest  on  the  moneys  which  they  admit  to 
have  been  applied  by  them  to  their  own  use,  and  on  which 
they  had,  at  one  time,  admitted  themselves  tob^i  chargeable 
with  interest,  there  does  not  appear  to  me  to  be  room  for  a 
question  either  on  reason  or  authority.  If  the  executor 
applies  the  moneys  of  the  estate  to  his  own  use,  he  ought 
to  pay  interest,  because  he  ought  not  to  make  a  gain  out  of 
the  estate ;  and  it  is  his  duty  to  manage  it  for  the  exclusive 
*benefit  of  ihe  cestwj  que  trust.  It  is  sufficient  to  refer  to  [*536] 
the  cases  of  Ratcfi^e  v.  Graves,  (1  Vern.  196.)  Newton  v. 
Bennet,  (1  Bro.  359.)  and  Piety  v.  Stace,  (4  Vcs.  620.)  to 
show  that  this  is  a  settled  rule  of  the  Court. 

I  shall,  accordingly,  decree,  that  the  defendants  are  not  Executors 
entitled  to  any  commission,  and  that  they  must  account  for  albndforVom- 
the  interest  which  they  have  heretofore  allowed  to  the  piiMionsaiidHi. 
estate;  and  that,  as  they  have  undertaken,  in  favor  of  their  2?'thcir"daim 
own  private  claim,  to  litigate  with  the  plaintiffs  upon  these  weredecreedto 
two  points,  and  which  have  been  hmg  settled  in  the  law,  it  ^^  ^^^* 
is  just  that  they  should  do  it  at  their  own  expense,  and  be 
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1815.  chargeable  with  the  costs  of  this  suit ;  and  this  is  the  practict 
in  such  cases.  (1  JSro.  359.  3  Bro.  433.  I  Ves,  jun.  294. 
4  Ves.  620.) 

Decree  accordingly. 


Eagleson  against  Shotwell. 

Iff  on  application  for  a  loan  of  money,  the  sale  of  shares  in  an  insurance 
conipatnr,  at  /met,  is  made  the  condition  of  the  loan,  when  the  shares 
are,  m  fact,  below  par,  the  transaction  is  uswrious. 

And  if  it  be  impossihte  to  ascertain  the  cash  value  of  the  shares,  the  com- 

Cauy  having  failed,  the  sale  will  be  rescinded,  and  the  mortgage  taken 
y  the  lender,  ordered  to  stand  as  security  only  for  the  casn  lent,  and 
the  interest  thereon. 

ehtcber  6ih.  WILLIAM  EAGLESON,  deceased,  the  husband  of  the 
plaintitf,  in  June^  1812,  being  in  want  of  money,  applied 
to  the  defendant,  who  agreed  to  lend  him  2,000  dollars,  on 
bond  and  mortgage,  provided  he  would  tuke,  also,  four 
shares  of  the  8tock  of  the  Commercial  Insurance  Company^ 
at  par,  or  250  dollars  for  each  share.  The  bill  charged  t^t 
the  stock  was  then  worth  only  125  *lolt^n  share^  and  win 
a  mere  color  for  a  usurious  loan  ;  but  ihcNfeTendant  mW\ng 
advantage  of  the  necessities  and  wenki'es^llt  W^*  E^,  tht 
\  *  537  ]  *loan  was  effected  ;  and  a  bond  was,  nccordiri^te^^^^^f^i 
conditioned  to  pay  the  defendant  3,000  dollLirsTAs^  i^'t'^*^** 
in  one  year;  for  which  a  mortgage  was  i^lvr u  oji  !\^  hum 
New- York;  and  the  defendant  advanct  d  tlie  '2.0(^0  ti*| 
cash,  and  transferred  the  four  shares  of  sstnck. 

W,  jB.,  on  the  14th  of  June,  1813,  by  his  lust  will,  S 
the  principal  part  of  his  property  to  Uh  wile,  iht^  pf; 
and  made  her  executrix.     The  defendant  fia\in<r  advei 
the  lots  for  sale,  under  the  power  contaLin  d  ui  the  iimrtgl 
the  plaintiff  prayed  for  an  injunction  to  stay  the  liroixcdj 
(which  was  granted,)  and  for  rehef  generally. 

The  defendant,  in  his  answer,  stated,  thai  though  he 
acquainted  with  the  concerns  of  the   Cojtmtrdal  LtxurmM 
Company,  he  was  not  able,  in  JunCy  1812,  to  iisccrtain  trt 
value  of  the  stock,  as  it  depended  on  the  result  of  i^-ertaij 
large  claims  for  losses,  by  seizures  under  the  Btrlin  nrnTi 
Milan  decrees,  &c.     That  he  had  no  communication  witlj 
}V,  E.;  but  Robert  Jaques  applied   for  the  ban  of  2.000| 
dollars,  and  the  defendant  offered  him  that  sum.  if  he  wouldj 
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ilso  take  four  shares  of  the  stock  of  the  said  company,  at        '815. 
par,   otherwise    he   declined   lending   the    money.      That  s^^^-s^^-^^^ 
Jaques,  after  taking  time  to  deliberate  and  make  inquiry  as     Eaglesoh 
to  the  value  of  the  stock,  acceded  to  the  terms  of  the  loan ;    sh„xu«ll 
kvhich  was,  accordingly,  effected,  the  money  paid,  and  the 
bond  and  mortgage  received,  through  the  hands  of  Jaques, 
The  defendant  denied  all  design  to  oppress,  or  take  usury, 
&c. 

The  cause  being  at  issue,  and  considerable  proof  taken,  it 
^"Ut  set  down  for  hearing  in  June  last,  when  an  order  of 
reference  to  a  master  was  made.  It  appeared  from  the  proofs, 
thnt  the  defendant  was  one  of  the  directors  of  the  Commcr- 
Hal  Lisurance  Company y  at  the  time  of  the  loan  of  the 
money  and  sale  of  the  stock. 

On  the  coming  in  of  the  master's  report,  the  cause  was 
brought  on'  to  a  hearing.  The  master  (who  had  been 
>rdered  to  ascertain  and  report  the  cash  value  of  the  stock  of 
he  *  Commercial  Insurance  Company ^  on  the  27th  of  June,  [♦538j 
1812,  with  the  interest  from  that  time,  what  payments  had 
)een  mado,  and  the  amount  now  due,  &.c.)  reported,  that  he 
»uld  not,  from  any  cash  sales,  ascertain  the  cash  value  of  the 
nsurance  shares;  that,  in  June^  1812,  they  were  below  par, 
ut  how  much  less  he  could  not  say.  Prom  the  proofs  taken 
efore  him,  which  he  reported,  it  appeared  that  the  Insurance 
^ompany  failed  some  time  after  the  transfer  of  the  shares  by 

e  defendant  to  IV,  E,     He,  also,  reported  some  payments 

"  interest  and  rents  received  by  defendant,  who  had  taken 

^session  of  the  mortgaged  premises. 

3aldwin^  for  the  plaintiff. 

lossony  contra. 

3R  Chancellor.     It  is  admitted  by  the  answer,  that 

mie  of  the  shares   at  par,  was  made  a  condition  of  the 

of  the   2,000  dollars  ;  and,  as  the  defendant  was   a 

or  of  the  insurance  company,  at  the  time  of  the  sale, 

1st  have  known  of  the  embarrassed  circumstances  of 

npany,  and  that  the  stock  was,  at  the  time,  of  doubtful 

and    below    par.     This  fact  is   established    by    the 

s    report;    and    it   was   oppressive,   and    tended    to 

n  and  u^ury,  to  make  the  acceptance  of  the  shares, 

I  condition  of  the  loan.     If  such  contracts  are  to  be 

)d,  the  provisions  of  the  statute  against  usury  would 

d,  and  become  of  no  avail.     Selling  stock  at  75,  to 

applying  for  a  loan  of  money,  when  the  price  of 

the  time,  was  only  73,  was  hold,  in  Doe  v.  Barnardy 

?rjf/.  1 1.)  to  bti  clearly  usurious.     It  is  impossible  to 
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1815.       ascertain  what  the  shares  were  worth  at  the  time.     There 

v..,^^<v^-^^  were  no  sales  of  them ;  and  tlie  few  which  have  since  been 

WoosTER     made,  appear  not  to  have  been  in  the  usual  and  ordinary 

^iTooDHDLL.    course  of  business.     They  show  that  the  stock  never  had, 

afterwards,  any  market  price  which  approaches,  in  any  degree, 

near  to  their  nominal  value.     It  is  impossible,  then,  to  fix  any 

[  *  539  ]       determinate  ^value  on  them ;  and   the  only  course  to  be 

adopted  is,  to  rescind  the  sale  altogether,  as  being  made  in 

fraud  of  the  statute.     This  course  is  recommended  equally 

by  policy  and  justice. 

I  shall,  accordingly,  decree,  that  the  shares  be  retrans- 
ferred  by  the  plain  tit!*  to  the  defendant,  and  that  the  mort- 
gage stand  as  a  security  only  for  the  2,000  dollars,  with 
interest  thereon ;  and  that  the  defendant  be  at  liberty  to 
proceed  to  the  sale  of  the  mortgaged  premises,  only  for  the 
balance  of  principal  and  interest  due  on  tlie  Fum  actually 
loaned,  together  with  the  costs  of  such  proceeding;  and 
that  the  defendant  pay  the  costs  of  this  suit,  except  tliat 
part  of  the  inquiry  before  the  n)a^tcr,  which  related  to  the 
rents  and  profits  of  the  mortgaged  premises  while  in  the 
possession  of  the  defendant,  and  on  which  inquiry  the 
defendant  has  not  been  found  in  default. 

Decree  accordingly. 


WoosTER  and  others  against  Woodhull. 

A  defendant,  who  has  suffered  the  bill  to  be  taken  pro  confessOf  and  a 
decree,  by  default,  to  be  entered  against  him,  may,  under  tbe  special 
circumstances  of  tbe  case,  lie  let  in  to  a  defence,  on  terms ;  it  resting 
in  the  sound  discretion  of  the  Court  to  relieve  tbe  party,  or  not,  from 
the  consequences  of  his  default 

But  where  there  had  been  gross  negligence  on  the  part  of  the  defendant, 
and  the  principal  and  most  material  witness  of  the  plaintiff  had  died 
since  the  bill  was  filed,  the  Court  refused  to  relieve  the  defendant,  •• 
opening  the  decree  would  produce  irremediable  injury  to  the  plaiotifil 

Odoceri^h,  THE  petition  of  the  defendant  stated,  that  on  the  1st  of 
February,  1798,  he  obtained  a  judgment,  in  the  Supreme 
Court,  against  George  W.  Cooky  for  1,600  dollars;  that,  in 
1813,  he  sued  out  execution  on  the  judgment,  and  was 
[  *  540  ]  proceeding  *to  sell  the  lands  of  CooJc^  which  were  bound  by 
the  judgment,  situate  in  Norway,  in  the  county  o(  Herkimer^ 
when  the  plaintiffs,  in  August y  in  1813,  filed  their  bill  in  this 
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Court,  stating  that  they  were  the  owners  of  the  land,  having        1815. 

acquired   a  title   under    Cook,   since   the  judgment ;   ana  v^ri^^^s^-^^ 

charging  that  the  judgment  had  been  paid  and  satisfied ;     Woostkr 

that  the  judgment  had  been  revived  by  a  scire  facias  awarded    woodholi 

against,  and  served  upon,  Cooky  personally,  who  is  insolvent, 

and  not  upon  the  ter-tenants ;  and  the  bill  prayed  for  a 

perpetual  injunction,  &c.     That  the  subpoena  to  appear,  dr.c., 

was  served  on  the  defendant,  who  employed  a  solicitor  to 

appear  and  prepare  an  answer  for  him,  and  for  which  the 

defendant  gave  him  the  necessary  instructions.     That  the 

answer  was  drawn  and  sworn  to,  and  had  never  been  filed ; 

but  why  it  was  not  done  in  proper  time,  the  defendant  did 

not  know,  having  recently  discovered   the  fact ;   that  the 

answer  was  not  sworn  to  until  after  the  perpetual  injunction 

had  been  awarded,  but  before  the  defendant,  or  his  solicitor, 

knew  of  a  decree  by  default ;  that  the  decree  was  never 

served  on  him  or  his  solicitor ;  that,  a  short  time  before  the 

last  Jane  term,  he  obtained  a  copy  of  a  decree,  which  appeared 

to  have  been  entered  by  default,  the  30th  oi  April,  1814, 

and  by  which  the  defendant  was  perpetually  enjoined  from 

proceeding  on  his  judgment  against  the  real  estate  of  Cook; 

that  there  was  no  decree  for  costs  ;  but,  in  the  autumn  of 

1814,  a  taxed  bill,  to  the  amount  of  90  dollars  and  '20  cents, 

was  demanded  of  him,  which  he  paid  ;  thjit  the  judgment 

of  the  defendant  is  legal,  and  his  debt,  being  800  dollars,  with 

interest,  will  be  lost,  unless  the  amount  can  be  levied  on  the 

lands  of  Cook ;  and  that  he  has  a  good  defence  to  the  bill,  &c. 

The  petitioner  prayed  that  the  decree,  entered  by  default, 

might  be  vacated,  and  the  defendant  be  let  in  to  make  his 

defence ;  and  that  the  costs  which  he  had  paid  should  be 

refunded. 

T.  *S.  Wooster,  one  of  the  plaintiffs,  in  his  affidavit, 
stated,  that  fVilliam  H,  Cook,  the  principal,  and  a  very 
material,  ^witness  for  the  plaintiffs,  who  was  living  at  the  [*541  | 
time  the  bill  was  filed,  had  lately  died  ;  that  if  the  defendant 
had  put  in  an  answer  to  the  bill,  according  to  the  course  of 
the  Court,  the  testimony  of  that  witness  might  have  been 
taken ;  and  that,  if  the  decree  should  be  opened,  great  and 
manifest  injustice  would  be  done  to  the  plaintiffs,  for  want 
of  that  testimony.  It  appeared  from  the  affidavit  of  the 
solicitor  of  the  plaintiffs,  that  the  rule  for  the  defendant  to 
appear  and  answer  was  entered  the  27th  of  Augtisty  1813, 
after  personal  service  of  the  suOpxna;  on  the  21st  of  October^ 
1813,  the  bill  was  taken  pro  confessoy  for  want  of  appearance 
and  answer,  and  on  the  SOth  of  April,  1814,  a  final  decree 
was  entered;  that,  on  the  1st  of  October y  the  costs  in  the 
cause  were  taxed,  and  the  bill  presented  to  the  agent  of  the 
defendant  on  the  20th  of  Octobery  who  request^  that  the 
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1615.       decree,  by  default,  might  be  waived,  which  was   refused; 

N^^^v*^^^^  that,  soon  after,  the  solicitor  of  the  defendant  applied  to 

WoosTBR     have  the  default  waived,  saying  he  had  been  employed  tu 

WoouBULL.    draw  and  file  the  answer,  but  had  neglected  to  do  it;  that, 

on  the  5th  of  November,  1814,  the  defendant's  agent  paid  the 

costs ;  that  he,  the  solicitor  of  the  plaintifl's,  did  not  know, 

until  September^  1815,  that  the  decree  was  silent  as  to  the 

costs. 

Riggs,  in  support  of  the  petition,  cited  1  Dickens^s  Rep, 
61.  131.  145.  298.  2  Dickens's  Rtp.  ISS.  Ambler,^. 
2  Bro.  a  a  279. 

Wells,  contra. 

The   Chancellor.     The  interference  of  the  Court,  to 
relieve  a  party  from  the  consequences  of  his  default,  must 
depend  upon  sound  discretion,  arising  out  of  the  circum- 
stances of  the  case.     There  is  no  general  and  positive  rule 
on  the  subject;  and  Lord  Thurlow  observed,  in  one  case, 
(^Williams  v.    Thompson,  2  Bro.  219.)   that  if  a  defendant 
comes  in  after  a  bill  has  been  taken  pro  confesso,  upon  way 
[  *  542  ]       *reasonable  ground  of  indulgence,  and  pays  costs,  the  Court 
will  attend    to  his  application,  if  the  delay   has  not  been 
extravagantly  long.     If  the  indulgence  be  great  and  frequent, 
there  is  danger  of  abuse  of  the  precedent  for  the  purposes 
of  delay.     This  objection  struck  Lord  Uardwickc  with  much 
force  in  the  case  of  Cunningham  v.  Cunningham ;  {Amb,  89. 
Dickens,  145.)   and  he  directed  precedents  to  be  searched, 
on  a  similar  application,  where  the  defendant  applied  for  a 
rehearing,  two  years  after  a  decree,  which,  on  his  n()t  appear- 
ing at  the  hearing,  had  been  made  absolute.     He  said  it  was 
a  question  on  which  side  the  greatest  inconvenience  would 
lie ;  and  he,  finally,  opened  the  cause  in  that  case,  on  payment 
of  the  costs  of  the  default,  and  of  all  subsequent  proceedings. 
Several  other  cases  were  referred  to  by  the  counsel  w  ho  madfe 
this  motion,  in  which  the  party,  whether  plaintiff  or  defend- 
ant, who  had  made  the  default  at  the  hearing,  and  who  had, 
thereby,  suffered   his  bill  to  be  dismissed,  or  a  decree  to 
be  made  absolute  against  him,  was  relieved  upon  the  usual 
terms,  of  payment  of  costs.     (Robson  v.  Cranwell,  Dickens^ 
61 .    Kemp  v.  Squire,  Dickens,  131.    Fry  v.  ProsseVj  Dickens, 
298.     Ferran  v.  Waite,  Dickens,  782.) 

I  should  have  been  inclined,  under  these  authorities,  to 
have  let  in  the  defendant  upon  terms ;  but  there  is  one  fact 
in  the  case,  that  puts  the  inconvenience  wholly  on  the  other 
side,  and  shows,  that  the  gross  neglect  of  the  defendant  has 
deprived  the  plaintiffs,  forever,  of  very  material  testimony  to 
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support  the  charge  in  their  bill  of  the  payment  of  the  judg-        1815. 
ment.     This  question  of  payment  involves  the  whole  merit  s,-^-n^-^^ 
of   the  controversy,   and,  since  the  default,  the  principal      Gjclstow 
witness  in  support  of  (he  bill  has  died.     Had  the  defendant        ^iJ^^ 
put  in  his  answer  acco-ding  to  the  course  and  practice  of 
the  Court,  the  testimony  of  this  witness  might  have  been 
procured.     It  is  impossible,  now,  to  relieve  the  defendant, 
without  producing  irretrievable  injury  to  the  plaintiffs.     The 
inexcusable  neglect  of  the   defendant  might    thus    be  the 
very   means   of  gaining   his  cause.     Such   a   consequence 
cannot  *be  endured  ;  and  the  application  to  vacate  the  decree,        [  *  543  ] 
and  let  him  in  to  defend,  must  be  denied. 

But  as  the  decree  was  silent  as  to  costs,  they  were  not 
recoverable,  and  they  have  been  taxed  and  taken  by  the 
plaintiffs  in  their  own  wrong.  They  must  be  refunded  ;  but 
the  plaintiffs  are  entitled  to  the  costs  of  this  motion ;  and 
such  costs  are  to  be  first  deducted  out  of  the  amount  paid  to 
the  plaintiffs'  solicitor,  and  the  balance  only  returned  to  the 
defendant. 

Order  accordingly.    . 


Gelston  and  Schenck  against  Hoyt. 

A  decree  of  a  Court  of  competent  jurisdiction,  on  the  point  at  isBue  be- 
fore it,  can  only  lie  reviewed  in  the  regular  course  of  appeal.  The 
decree  of  a  Court  of  pf;culiar  and  exclusive  jurisdiction  ia  conclusive 
on  all  other  Courts. 

As  where  a  vrssel  was  seized  and  libelled  in  the  District  Court  of  the 
United  States,  as  forfeited,  for  being  fitted  out,  in  violation  of  an  act  of 
Congress,  to  be  employed  in  the  service  of  a  foreign  state,  to  wit,  that 
part  of  the  island  of  St.  Domingo  under  the  government  of  Petion,  to 
commit  iiostilitii'S  on  the  subjects  of  another  foreign  state,  to  wit,  that 
part  of  the  same  island  under  the  government  of  ChrUtophe,  with 
whom  the  United  States  were  at  peace ;  and  the  District  Uourt  dis- 
missed the  libel,  and  ordered  the  vessel  to  be  restored  to  the  claimant, 
and  refustnl  a  certificaie  of  probable  cause  of  seizure ;  this  decree  was 
held  conclusive  as  to  the  lawfulness  of  the  seizure. 

If  a  bill  seeks  discovery  in  aid  of  the  jurisdiction  of  a  Court  of  law,  it 
must  apfiear  that  such  aid  is  clearly  necessary,  and  the  discovery  ma- 
terial to  the  defence ;  for  where  the  facts  depend  on  the  estimony  of 
witnesses,  and  tiie  Court  of  law  can  compel  their  attendance,  this 
Court  will  not  interfere. 

D  seems  that' this  Court  will  not  sustain  a  bill  of  discovery,  and  an  injunc- 
tion, merely  to  procure  such  admissions  by  the  party  as  might  be  used 
in  mitigation  of  damages,  in  an  action  of  trespass,  at  law,  unless,  per- 
haps, in  very  special  coses. 
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1815. 

GiLSToir 

V. 

UOTT. 

October  U(h. 

f  *  544  ] 


[*545] 


Tt  belongs  to  the  government  of  the  country  to  d«'clare,  wheiber  it  will 
consider  a  colony  tiiut  has  ilirovvn  otl'tiie  yoke  of  the  mother  country 
as  an  indt^pendpnt  siult^;  and,  ui.til  goveriiijicnc  has  decided  on  the 
question,  Courts  of  justice  an*  IioiumI  to  cousiiier  the  aitcieot  stiit«  of 
things  as  reniuining  uncliunged. 

MOTION  to  dissolve  ihc  injunction  granted  by  the  master 
*in  this  cause,  on  the  aiatler  ul'  the  bill  only,  and  before 
answer.    • 

The  bill  staled,  that  Oelst^n,  «is  collector  of  the  customs 
in  New-  York,  and  Mieiiik\  as  survcyoi  of  the  port,  on  the 
10th  of  July,  1610,  seized  tlie  sh  p  American  Etis^U,  dtc, 
as  forfeited  to  the  United  Statta ;  that  she  was  ixBelled,  in 
the  District  Court  of  the  Unlud  States,  for  the  district  of 
New- York,  by  the  attoriiey  of  the  United  States;  that  the 
hbel  alleged  that  the  shifi,  on  the  1st  of  July,  1810,  was 
fitted  out  and  armed,  or  attempted  to  l)e  titted  out  and  armed, 
with  intent  that  she  should  be  employed  in  the  service  of  a 
foreign  state,  to  wit,  ol'  that  part  of  the  island  of  St. 
Domingo  under  the  government  of  Petion,  to  commit 
hostilities  upon  the  subjects  of  another  foreign  state,  with 
whom  the  United  States  were  then  at  |  eace,  to  wit,  of  that 
part  of  the  said  is^land  under  the  government  of  Christophe, 
contrary  to  the  j^latiite,  &c. ;  (see  act  of  Cong.  5th  of  June, 
1794.  Laws  of  U.  S.  vol.  3.  p.  88.  3  Cong.  sess.  I.  ch.  50. s. 
3.)  by  reason  whereof  the  said  ship  became  forfeited,  &c. 
That,  on  the  7th  of  November,  1810,  the  defendant  put  in  an 
answer  and  claim,  under  oath,  in  the  District  Court,  alleging 
that  he  was  a  citizen  of  the  United  States,  and  sole  owner  of 
the  said  ship,  &c. ;  that  he  purchased  her,  bona  fide,  for  a 
valuable  consideration,  and  ignorant  of  any  cause  of  forfeiture, 
and  denied  that  the  ship  whs  fitted  out  and  armed,  or  at- 
tempted to  be  fitted  out  and  armed,  with  intent  to  be 
employed  in  the  service  of  any  (breii^n  state  whatsoever. 
That,  on  the  12th  of  August,  1812,  the  cause  was  heard 
before  the  District  Court,  and,  on  the  24th  of  the  same  month, 
a  decree  was  pronounced  by  that  Court,  that  the  libel  should 
Jbe  dismissed,  and  the  vessel  and  her  etjuipment  be  restored 
to  the  defendant ;  and  that  a  certificate  of  probable  cause  of 
seizure  ought  not  to  be  granted.  That  the  defendant,  after- 
wards, brought  an  action  of  trespass  against  the  plaintiffs,  in 
the  Supreme  Court  of  New-York,  in  which  they  had  laid  their 
damages,  by  means  of  the  seizure  and  detention  of  the  vessel, 
to  *26b,000  dollars,  which  cause  was  then  at  issue ;  the  bill 
further  stated,  that  James  Gillespie,  on  the  14th  of  Jvij^ 
1809,  contracted  for  the  purchase  of  the  ship  with  her  then 
owners ;  and  that  Gillespie,  in  making  the  purchase,  was  the 
a^ent  of  Petion,  &c.  That,  by  arrangement  among  the 
ng'iits,  the  defendant  was  to  become  the  ostensible  pur- 
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chaser  of  the  vessel,  instead  of  Gillespie,  but  for  the  use  of 

Petion;  and  that,  at  the  time,  Perfon  applied  to  A,  Kane, 

of  Port-au-Prince,  for  a  loan  of  money,  who,  by  bills  drawn 

on  New-  York^  in  favor  of  Daioson,  the  agent  of  Petion,        hoyt. 

advanced  2Q,000  dollars,  which  bills  were  accepted  and  paid  ; 

and  the  sum  of  12,800  dollars,  part  of  the  money,  was  paid 

by  Gillespie  to  purchase  the  vessel ;  that  other  large  sums 

were  advanced,  in  produce,  &c.,  by  Petion,  and  his  agents, 

towards  the  equipment  of  the  vessel,  &c.     That  they  be-  * 

Ueved  that,  by  an  arrangement  among  the  agents  of  Petion, 

the  defendant  was  to  become  the  ostensible  purchaser  of  the 

vessel,  instead  of  Gillespie ;  and  the  vessel  was,  accordingly, 

on  the  18th  of  January,  1810,  transferred  to  the  defendant 

for  that  purpose ;  that  the  ddendant  had  declared  that  he 

purchased  the  vessel  for  Petion, 

The  plaintiffs  further  charged,  that  the  defendant  was  not 
the  bona  fide  or  only  owner  of  the  vessel  at  the  time  of  the 
seizure ;  but  that  the  vessel  was  purchased  and  equipped  by 
Gillespie  and  the  defendant,  as  agents  of  Petion,  anrl  for  his 
benefit ;  and  that  it  was  intended  that  the  vessel  should  be 
fitted  out  and  employed  in  violation  of  the  laws  of  the  United 
States,  &c.  The  bill,  also,  contained  the  usual  allegation, 
that  the  plaintiffs  were  remediless  at  law ;  and  they  prayed 
that  the  defendant  might  make  full  answer  an  J  discovery,  &.C., 
and  set  forth  all  contracts  made  by  him,  or  any  other  person, 
on  his  account,  with  Petion,  or  any  other  person,  on  his 
account ;  and  that  he  be  enjoined  from  proceeding  to  trial 
of  the  suit  at  law ;  and,  if  the  premises  be  established,  that 
he  be  perpetually  enjoined,  &c. 

*Emmet  and    Colden,  in  support  of  the  motion.     They       [  ♦  546  ] 
cited  Imlay  v.  Sands^  1  Caines,  566.     4  Cranch's  Rep.  272. 
1    EJw.  Mm.   Rep.    1.     2  Bro.   C.  C.  319.     4  Bro.  C. 
C.  480. 

fVells  and  Baldwin,  contra. 

The  Ckancellor.  I  have  carefully  examined  and  con- 
sidered the  contents  of  the  bill,  and  I  cannot  perceive  any 
sufficient  groun  i  for  retaining  the  injunction.  This  is  not  a 
bill  of  discovery,  in  the  strict  and  technical  sense  of  the 
term.  It  is  no  more  a  bill  of  discovery  than  every  other 
bill  seeking  relief,  and  which  calls  upon  the  defendant  to  dis- 
close, by  answer,  the  circumstances  of  the  plaintiffs*  case, 
as  preparatory  t)  such  relief.  This  bill  seeks  to  transfer 
the  jurisdiction  of  the  suit  at  law  to  this  Court,  and  to  have 
the  merits  of  the  case  discussed,  and  finally  decided  here, 
and  the  suit  at  law  perpetually  enjoined. 

Vol.  I.  54  .  425 
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1815.  The  first  question  that  then  arises  is,  whether  the  bill 

s^^^\/''^^  shows  a  right  or  title  to  relief  in  this  Court.  I  intimated  an 
GsLSToir  opinion  upon  the  argument,  that  the  bill  failed  in  showing 
y{^^'^^^  any  right  to  relief,  and  my  subsequent  reflections  have  more 
and  more  confirmed  that  opinion.  I  am  concluded,  b} 
the  decree  of  the  District  Court,  that  the  vessel  was  not  lia- 
ble to  seizure  and  forfeiture,  under  the  laws  of  the  United 
States,  and  that  question  cannot  be  re-examined  here.  The 
decree  of  every  Court  of  competent  jurisdiction,  on  the 
point  in  issue  before  it,  can  only  be  reviewed  in  the  regujar 
course  of  appeal ;  and,  as  long  as  it  continues  in  force,  the 
decree,  if  it  be  the  decree,  as  it  is  here,  of  a  Court  of  pecu- 
liar and  excl  sivc  jurisdiction  in  the  case,  is  conclusive  upon 
all  other  Courts.  It  is  quite  unnecessary,  therefore,  to  con- 
sider whether  the  governments  of  Petion  and  Christophe, 
in  the  island  of  i>t.  Domingo,  were  foreign  states,  within 
the  purview  of  the  act  of  congress,  under  which  the  seizure 
was  made,  because  that  question  becomes  perfecily  immate- 
[  *  547  ]  rial,  *if  we  are  concluded,  by  the  decision  of  the  Distri  t  Court, 
from  opening  the  question  of  the  lawfulness  of  the  seizure. 

I  should  have  no  diflliculty,  however,  if  the  question  was 
properly  before  me,  in  declaring,  that,  unt.l  tho>e  chiefs  are 
recognized  as  independent  powers  by  the  government  of 
this  country,  to  whom  is  intrusted  the  control  of  our  foreign 
relations,  the  Courts  are  bound  to  look  to  the  ancient  state  of 
things,  and  to  regard  them  as  belonging  to  France,  The 
judicial  opinions  referred  to  upon  the  argument,  would,  of 
themselves,  very  much  conduce  to  put  this  point  at  re>t. 

The  bill  shows,  further,  that  the  District  Court  refused  to 
grant  to  the  plaintiffs  a  certificate  that  there  was  probable 
cause  for  the  seizure  ;  consequently,  a  suit  at  law  for  the 
unlawful  seizure  was  well  commenced,  and  there  is  no  equity 
charged  that  cnn  defeat  that  suit. 

The  discovery  is  not,  then,  wanted  for  the  purpose  of 
final  relief  here.     This  Court  can  grant  no  such  relief. 

But  it  is  contended,  that  the  discovery,  by  the  defendant's 
answer,  of  the  matters  charged  in  the  bill,  may  become  ma- 
terial on  the  trial  at  law,  in  mitigation  of  damages  ;  and  this 
leads  us  to  consider  whether  this  bill  contains  sufficient 
ground  to  call  for  a  discovery  for  such  a  purpose  ;  and,  if 
it  does,  tiien  whether  that  purpose  be  sufficient. 

If  a  bill  seeks  discovery  in  aid  of  the  jurisdiction  of  a  Court 
of  law,  it  ought  to  appear  that  such  aid  is  required.  If  a 
Court  of  law  can  compel  the  discovery,  a  Court  of  equity  will 
not  interfere  ;  and  facts  which  depend  upon  the  testimony  of 
witnesses  can  be  procured  or  proved  at  law,  because  Courts 
of  law  can  compel  the  attendance  of  witnesses.  It  is  not  de- 
nied, in  this  case,  but  that  every  fact  material  to  the  defence, 
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at  law,  can  be  proved  by  the  ordinary  means,  at  law,  without        1815. 
resorting  to  the  aid  of  this  Court.     The  plaintiU's  did  not  x^^^-n^'-^^  / 
come  here  for  any  such  aid,  and  it  ought  not  to  be  artbrded      Gelsto^ 
unless  they  call  for  it,  and. show  it  to  be  necessary.  I  should        ^^yt. 
presume,  from  the  bill  itself,  that  every  material  lact  relative 
to  the  ownership  of  the  vessel  could  be  commanded  without 
♦resorting  to  this  Court ;  and  such  trials  at  law  are  not  to  be       [  *  548  ] 
delayed,  and  discoveries  required,  when  the  necessity  of  s^ch 
delay  and  discovery  is  not  made  to  appear.     Tiiis  would  be 
perverting  and  abusing  the  powers  of  this  Court.     Unless, 
therefore,  the  bill  states,  affirmatively^  that  the  discovery  is 
really  wanted  for  the  defence  at  law,  and,  also,  shows  that 
the  discovery  might  be  material  to  that  defence,  it  does  not 
appear  to  be  reasonable  and  just  that  the  suit  at  law  should 
be  delayed.     The  bill  is,  therefore,  defective  and  insufficient 
in  this  point  of  view. 

But  supposing  the  bill  did  state  that  the  discovery  sought 
for  was  material  to  the  defence,  and  could  only  be  procured 
from  the  defendant's  answer,  the  question  wouli  then  oc- 
cur, whether  that  discovery  would  be  material  in  this  case. 
As  the  bill  might  possibly  be  amended,  or  a  new  bill  framed, 
so  as  to  meet  the  point,  it  will  be  convenient  to  the  parties  to 
consider  the  present  bill  as  if  it  actually  contained  all  those 
requisiJe  allegations. 

No  discovery  sought  by  the  bill  can  amount  to  a  justifica- 
tion at  )yvv.  If  it  be  admitted  that  there  was  probable  cause 
for  th'j  seizure,  that  probable  cause,  without  a  certificate, 
woulJ  be  no  justification.  The  rule  of  law  on  this  point  is 
settled.  {Imlay  v.  Sands^  1  Caines's  Rep,  566.)  The  proof 
of  the  facts  charged,  if  material  or  admissible  at  all,  could 
only  be  so  in  mitigation  of  damages ;  and  I  think  it  is  a  very 
important  question,  whether  this  Court  is  to  sustain  bills  of 
discovery  and  process  of  injunction,  merely  for  the  purpose 
of  pr  )curini^  admissions  that  might  be  used  to  mitigate 
damages.  I  should  not  incline  to  admit  such  a  practice  in 
general  terms ;  it  might  soon  become  vexatious  and  intoler- 
able. The  cases  ought,  at  least,  to  be  special,  in  which  the 
certain  bearing  of  the  proof  upon  the  case  ought  to  appear, 
and  somi;  rule  or  test  afforded  by  which  the  pertinency  and 
materiality  of  the  testimony  could  be  ascertained.  But 
without  attempting,  at  present,  to  lay  down  any  general 
rule  on  this  point,  I  am  not  able  to  perceive  how  any  of  the 

facts  charged  in  this  bill  could  become  material  to  the  de-  [  ♦  549  ] 
fence  in  any  point  of  view.  The  plaintiffs  have  committed 
a  tort  in  seizing  and  detaining  the  defendant's  vessel,  and 
they  must  answer  for  the  actual  damages  which  h3  sustained. 
How  can  it  alfect  the  question  of  damages,  whether  the  de- 
fendant was  owner  in  his  own  rights  or  as  trustee  for  another  ? 
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1815.       Whoever   may  be   the    person    beneficially   inlere^ted,   ai 
K^^'^^^"^^  owner,  the  damages  are  the  same ;  and  if  impartial  justice 
Barrow      takes  place,  as  we  are  to  presume  it  will,  the  amount  assess- 
RHiirxLAir-    ®^  ^*''  ^^  ^^^  same.     The  defendant  must  make  out  a  right 
DXR.        or  title  to  the  action,  or  he  will  not  recover ;  and  w  hethcr  he 
recovers  for  himself  alone,  or  in  part,  or  in  whole,  for  any 
other  person,  is  a  question  between  him  and  that  person,  and 
not  between  him  and  the  plaintiff's.     I  am  not  to  speculate 
upon  facts  and  circumstances  as  they  might  possibly  operate 
upon  the  feelings  and  prejudices  of  jurors.     I  am  only  to  in- 
quire and  adjudge  what  facts  can,  materially,  and  upon  legal 
principles,  control  the  damages  on  the  trial  at  law,  under  the 
direction  of  a  discreet  and  intelligent  Court.     Without  some 
such  rule  forthe  exercise  of  the  judgment,  we  should  be  k't 
to  wander  into  the  region  of  imagination  and  dreams. 

In  this  view  of  the  case,  I  cannot  perceive  that  ihe  fact, 
whether  Petion  was,  or  was  noiy'ihe  cestuy  que  trtt^t  of  that 
vessel  and  her  equipment,  can  be  material  in  estimating  the 
damages  incurred  by  the  unlawful  seizure.  The  moment 
the  trespass  is  admitted,  the  recovery  is  certain,  and  the  rule 
of  damages  is  the  loss  of  the  use,  and  the  deterioration  of  the 
vessel. 

In  every  view  which  has  been  taken  of  this  case,  I  am. 
accordingly,  of  opinion,  that  the  motion  to  dissolve  the  in- 
junction ought  to  be  granted. 

Injunction  dissolved.(a) 

(a)  See  Ajrpleyard  v.  Seton,  (16  Vesev,  223.J  where  it  is  ruled,  that  an  in- 
junction to  stay  a  trial  at  law  must  be  n>undea  on  affidavit,  stating  the  belief 
of  the  party,  that  the  answer  will  furnish  discovery  material  to  nis  defence. 
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'  550  ]      *Barrow  and  others,  assignees  of  Prior,  a  bankrupt, 

asainst  Rhinelander. 


Where  a  merchnnt,  in  embarrassed  circumstances,  borrowed  money,  at 
different  times,  of  his  confidential  clerk,  who  took  various  bmids  aod 
securities  for  such  loans,  and  for  which,  by  agreement,  he  was  to  M 
allowed  a  usurious  interest ;  and,  during  the  period  of  ten  yeaiv,  di  ^ 
parties,  from  time  to  time,  came  to  a  settlement  of  their  accountB,  *im  i 
the  merchant  gave  his  bonds  and  further  securities  for  the  balauce 
of  principal  and  interest,  due  on  such  settlements;  the  Court  order- 
ed all  the  'jonds,  obligations,  and  settlements,  to  be  set  aside,  and 
the  whole  accounts,  at  large,  to  be  opened  between  the  parties,  from 

'  the  first  commencement  of  their  transactions,  there  being  not  only 
evidence  of  mistakes  and  omissions  in  the  accotmts,  but  of  oppreesioOi 
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impotition,  and  undue  advantage,  taken  of  the  necessities  of  the  pria-  1  g  J  5 
cipaL 
The  master,  in  stating  the  account  between  the  parties,  was  directed  to 
allow  rests  therein,  at  such  times  as  the  parties  liquidated  their  ac- 
counts, and  agreed  that  the  interest  then  due,  should  be  considered  as 
principal;  and  that  the  clerk  should  be  charffed  with  the  amount  a£ 
all  the  securities,  assigned  to  him,  which  had  been  paid,  or  which  he 
bad  refused  to  deliver  to  his  principal  for  collection,  or  which  had  been 
lost  by  his  negligence,  default,  or  want  of  due  diligence  in  collecting 
them,  with  interest,  &c. 

EDMUND  PRIOR,  a  merchant  in  the  city  ofNetff-  Yarky 
became  bankrupt,  in  March,  1802.  .  The  defendant,  who 
was  his  confidential  clerk,  and  kept  his  cash  and  papers, 
paid  and  received  moneys,  sold  goods,  made  entries  in  the 
books,  &c, ;  was  retained  in  his  service,  as  such  clerk,  from 
the  29th  of  November,  1790,  to  the  1st  of  May,  1796,  and 
from  the  4th  of  July,  1797,  to  the  4th  of  July,  1801.  Dur- 
ing the  time  the  defendant  was  in  the  service  of  Prior,  the 
affairs  of  the  latter  became  greatly  embarrassed  ;  and  the 
defendant  lent  him  various  sums  of  money,  at  different 
times.  The  bill  stated,  that,  at  the  request  of  the  defend- 
ant, no  entries  of  these  loans  were  made  in  the  books  ;  that, 
on  the  29th  of  May,  1792,  Prior  executed  to  the  defend- 
ant, a  bond  for  3,200  pounds;  and,  on  the  15th  of  June ^ 
1792,  another  bond  for  1,966  pounds,  which  sums,  however, 
•were  not  admitted  ;  that,  before  1796,  Prior  paid  the  de-  [  *  551 
fendant  4,000  dollars ;  and  on  the  30th  of  April,  1796,  he 
•and  the  defendant  came  to  a  settlement,  when.  Prior  being 
unable  to  pay,  the  defendant  demanded  18  per  cent,  interest, 
to  which  Prtor  assented,  and  gave  his  bond  to  the  defendant 
for  4,174  pounds,  the  balance  then  supposed  to  be  due 
Prior,  also,  gave  a  bond  and  mortgage  to  the  defendant  for 
2,000  pounds,  which  was  to  be  endorsed  on  the  other  bond, 
but  which  was  not  done;  that,  on  the  18th  of  September, 
1796,  Prior  assigned  to  the  defendant,  as  security,  two  bonds 
and  twenty-eight  notes,  amounting  to  8,154/.  3^.  9d.,  ex- 
clusive of  interest ;  and,  on  the  8th  of  June,  1798,  he  assigned 
to  the  defendant,  as  security,  five  other  bonds,  and  thirty- 
L  iree  other  notes,  the  amount  of  which  was  unknown  to  the 
'jlaintifTs  ;  and,  on  the  4th  of  February,  1799,  he  further  as- 
signed to  the  defendant  eight  bonds  and  fif\y-two  notes,  the 
amount  of  which  was  unknown;  the  counterparts  of  the  as- 
signments were  kept  in  an  iron  ohest,  to  which  the  defend- 
ant and  Prior  only  had  access,  and  were  lost,  or  taken 
away  by  means  unknown  ;  that  the  defendant  took  other 
notes  with  blank  endorsements,  and  nine  watches,  for  which 
he  refused  to  account ;  that  the  defendant  did  not  use  due 
dilii^ence  to  collect  or  secure  the  notes,  &c.,  so  assigned  to 
hiiii,  whereby  many  of  them  were  lost ;  that  to  secure  the 
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1815.      'usurious  interest  on  the  bond  of  4,174  pounds,  Prior^  on 
y^^^s/^^^y  the  30lh  of  Aprils  1800,  gave  a  bond  to  the  defendant  for 
Barrow      1,957  dollars,  payable  the  30th  of  May  following;  and,  on 
Rhivklav-    ^^^  ^^^^  of  December,  1800,  he  gave  the  defendant  another 
DXR.         bond   for   4,500  dollars ;  to  secure   which  he  executed  a 
mortgage  to  the  defendant  for  4^605  acres  of  land  in  Clinton 
county;  and  for  which  he,  the  next  day,  exc(  uted   to  the 
defendant  an  absolute  deed,  in  which  was  exj)re'sed  a  con 
sideration  of  2,100  pounds,  though  there  w<is  no  other  con- 
sideration than  the  debt ;  that  Prior  was  in  ill  health,  em- 
barrassed, and  greatly  imposed  on   and  oppressed   by  uni 
defendant ;  that  on  the  9th  of  June^  1800,  he  gave   to  the 
[  *  552  ]       •defendant  a  power  to  transfer  44  shares  in  the  Pcnnsy'vafiia 
Population   Company,  which    were  worth   3,500  or   4,000 
dollars ;  that  the  transfer  was  absolute,  though  no  consider- 
ation passed  between  the  parties  ;  that,  in  the  spring  of  1792, 
Prior  found,  on  balancing  his  cash  account,  a  deticiency  of 
1,052/.  85.  2./.;  and  that  the  cash  book,  which  was  kept 
by  the  defendant  for  the  four  years   subsequent,    showed 
great  deficiencies;    that,  in   1801,  the   defendant  said  he 
wanted  Priifr\  books  to  make  out  his  account ;  that  hethea 
overlooked  them  for  all  the  previous  time  of  his  clerki^hip, 
and  made  many  alterations ;  that  the  defendant  refused  to 
account  for  tlie  securities,  the  deficiency  of  ca^h,  and  the 
watches,  or  to  allow  for  the  shares  and  lots  of  land,  or  to 
give  any  nccount  of  the  money  really  and  truly  due  to  hiin. 
The  bill  waived  all  penalties  and  forfeitures,  and  prayed 
an  account ;  that  the  defendant  be  charged  with  the  value  of 
the  shares  in  the  Population  Company,  and  the  unaccounted 
deficiencies,  and  for  the  notes,  &c.,  lost  by  lus  neglect ;  that 
all  property  on  which  he  has  a  lien  might  be  sold ;  and  thai 
he  deliver  up  and  cancel  the  mortgage,  assignments,  &c., 
deed  for  the  lands  in  Clinton,  i&c. 

The  defendant,  in  his  answer,  admitted  that  he  was  in  the 
confidence  of  Prior,  and  had  access  to  his  papers,  &c.; 
that  he  was  the  chief  clerk,  and  usually  made  the  entries  in 
the  cash  book,  and  posted  the  books,  though  Prior  some- 
times did  it,  or  employed  another  clerk  for  that  purpose; 
that  Prior  directed  his  mercantile  concerns,  but  was  absent 
from  home  the  greater  part  of  the  year  1791  ;  that  while  de- 
fendant was  in  his. employ,  Prtor'5  affairs  were  deranged,  and, 
during  the  latter  part  of  the  time,  greatly  embarrassed,  and 
his  cash  accounts  much  deranged ;  that  the  defendant  com- 
municated every  error  to  Prior,  who  used  to  examine  the 
bookis ;  that  the  cash  and  valuable  papers  were  kept  in  an 
iron  chest,  of  which  the  defendant  kept  one  key,  and 
Prior  another;  that  Prior  and  his  wife,  and  other  clerks, 
had  access  to  the  chest.  He  admitted,  that,  taking  a  balance 
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•of  the  cash  account  from  the  12th  of  May,  1792,  to  the  ]5i5. 
30th  of  May,  1792,  there  appeared  a  deficit  of  cash  of  •-^-\.-**»^ 
1,059/.  6s.  2i.,  which  the  defendant  discovered  and  com-  Barrovt 
municatedto  Prior;  but  he  denied  that  the  deficiency  arose  r„,/ki^„. 
from  his  means,  or  that  Prior^  then,  supposed  so,  but  he  dkk. 
believed  it  was  caused  by  Prior^s  omitting  an  entry  of  the 
application,  or  remittance,  of  certain  money  received  by  him 
of  J.  G. ;  that  there  appeared,  from  the  cash  book,  various 
other  deficiencies,  down  to  the  4th  of  July,  1801  ;  that  the 
overrunnings,  however,  exceeded  the  deficiencies  in  number 
and  amount.  Between  the  30th  of  May,  1792,  and  the 
30th  of  May,  1796,  the  deficiencies  were  3,452  dollars  and 
4  cents.  The  defendant  alleged,  that  many  of  the  entries 
were  made  by  Prior,  and  his  other  clerks;  and  that  the 
mistakes  were  imputable  to  them,  and  not  to  the  defendant ; 
and  that  none  of  the  mistakes,  &c.  arose  from  fraud ;  and 
that  Prior  had  acquitted  him  of  all  blame  in  regard  to  them  ; 
that  he  was  possessed  of  considerable  property  in  money 
and  securities  when  he  became  clerk ;  that  Prior  soon  ap- 
plied to  him  to  borrow  money ;  that  he  frequently  lent  him 
money,  and  asked  the  legal  interest.  The  first  loan  of  17/. 
105.  was  the  I4th  o[  January,  1796,  46  days  after  the  com- 
mencement of  his  clerkship ;  that  these  loans  were  as  regu- 
larly en t torrid  on  the  books  as  other  transactions  ;  that,  on  the 
25th  of  May,  1792,  Prior  gave  the  defendant  a  bond  for 
3,200/.;  on  the  15th  of  June,  1792,  another  bond  for  1,966/.; 
and  on  tlie  23d  of  October,  1792,  another  bond  for  960/.;  that, 
on  the  15th  of  May,  1793,  they  accounted  together,  apd* 
a  balance  of  5,962/.  19*.  lid.  was  found  due  to  the  defend- 
ant; on  the  15th  of  May,  1794,  they  accounted  together, 
when  Pnor  owed  him  5,806/.  11*.  7£/.,  and  gave  another 
bond  for  that  sum,  on  receiving  which,  the  defendant  can- 
celled the  two  bonds  for  3,200/.  and  1,966/.;  that,  on  the 
30th  of  April,  1796,  they  accounted  together,  and  a  final 
settlement  was  made,  when  Prior  signed  the  account  made 
out  by  the  defendant,  from  the  books,  and  *gave  it  to  the  [  *  554  ] 
defendant ;  that  they  settled,  at  the  same  time,  as  to  the  bond 
for  5,806/.  1  Is.  Id.,  with  the  interest,  which  he  denied  to 
be  usurious,  or  at  the  rate  of  18  per  cent. ;  that  Prior  then 
agreed  to  give  the  defendant  security,  by  bond  and  mortgage, 
and  executed  two  bonds,  one  for  2,000/.,  and  the  other  for 
4,174/.  125.  1 1 r/.,  being  distinct  parcels  of  the  debt  of  6,174/. 
12^.  1  Iff. ;  on  receiving  which  bonds,  the  defendant  gave  up' 
the  one  for  5,806/.  11*.  Id.;  that,  on  the  18th  of  September^ 
1 797,  Prior  assigned  to  the  defendant,  as  security,  two  bonds 
and  28  notes,  amounting  to  8,514/.  35.  5d. ;  and,  on  the 
J  8th  of  June,  1798,  38  bonds  and  bills,  amounting  to 
10.733/.  165.,  were  assigned  to  the  defendant  to  secure  the 
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1815.  bond  of  4,174/.  12«.  llrf. ;  that  these  bonds  and  notes  wen 
^^^-s/^-^^^^y  a  confidential  deposit,  and  Prior  was  to  act  as  the  owoer  of 
Barrow  them;  that,  on  the  4th  oi  February y  1799,  Prior  assigned  to 
Rhi5^cla5-  ^^^  defendant  eight  bonds  and  52  notes,  35  of  which  had 
DER.  been  included  in  the  former  assignments;  the  nominal 
amount  of  the  securities  so  assigned  being  20,648/.  18«.  9i/., 
on  the  same  confidential  deposit ;  that,  on  the  9th  of  Ftbrv- 
ary,  1801,  the  defendant  gave  notice  of  the  assignments  to 
the  debtors;  and,  on  the  4th  of  June,  1801,  he  foibade  any 
payments  to  Prior,  and  commenced  collecting  the  debt^,  and 
used  due  diligence ;  and  he  accounted  for  the  non-collection 
of  several  of  the  debts.  The  defendant  further  elated,  that, 
with  the  consent  of  Prior,  he  took  from  the  iron  chest  sev- 
eral Lock  Navigation  shares,  but  had  received  no  dividend 
on  them;  that,  on  the  23d  of  May^  1799,  Prior,  as  further 
security,  assigned  to  him  44  shares  in  the  Pennsylvania  Pop- 
ulation  Company,  which  he  held  as  security  ;  that  he  took 
three  watches  only,  for  which  he  charged  himself  at  the  sell- 
ing prices;  that,  on  the  12th  of  December,  1800,  he  took 
Prior^s  bond  for  4,500  dollars,  but  denied  that  it  was  for 
usurious  interest ;  that,  when  interest  was  payable,  it  was 
included  in  new  bonds,  and  new  bonds  taken  (or  the  prind- 
pal;  that  the  bond  of  the  30th  of  April,  1800,  for  1^7 
[  *  555  ]  *dollars,  was  for  interest  supposed  to  be  due ;  that,  on  the 
12th  of  December,  1800,  Prior  gave  him  the  bond,  and  a 
mortgage  on  the  Clinton  lands,  for  4,500  dollars,  for  interest 
supposed  to  be  due,  and  for  some  payments  on  the  shares  in 
the  Population  Company.  The  defendant  admitted,  that 
he  held  these  lands  as  security,  though  the  deeds  were  ab- 
solute. He  denied  that  he  had  kept  false  accounts,  or  made 
alterations  in  the  books  of  Prior, 

Prior  and  his  wife,  and  several  other  witnesses,  were 
examined.  The  two  former  proved  an  express  agreement 
between  the  parties,  by  which  Prior  was  to  allow,  and  did 
allow,  the  defendant  usurious  interest  on  the  moneys  loaned, 
viz.  at  the  rate  of  one  and  a  half  per  cent,  per  month. 
Various  mistakes,  also,  in  the  accounts,  were  proved,  and 
various  instances  of  an  abuse  of  confidence  by  the  defend- 
ant. The  facts  admitted  by  the  answer  will  be  sufficient  to 
show  the  nature  of  the  transactions  between  the  parties, 
without  entering  into  a  detail  of  the  evidence. 

The  cause  was  argued  by  Riggs  and  Boyd,  for  the 
plaintiffs,  and  T.  A.  Emmet  and  Munro,  for  the  defendant. 
The  argument  was  chiefly  occupied  m  the  examination 
of  the  answer,  depositions,  and  schedules.  To  show  thai 
the  settlements  of  the  account  sought  to  be  opened,  and 
that  the  plaintiffs  were  entitled  to  relief,  the  counsel  cited 
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Bosanquei  y.  Dashwood,  Cases  temp.  Talbot,  37.    2  Schoah       isx5 
fr  Ltfroy,  492.    3  P.  ^m*.  288.     2  ^rfe.  330.     I  AiTc.  352.  v^.--v^' 
Talbot's    Cases,  111.     5    Fc^cy,  48.  485.     7    Fwcy,   599.      Barrow 
8    Vesey,  369.     11    Fc5cy,  358.     13    Vesey,  47.     2  ^/fc.     ,»„,/-,, 
112.  119.     2  Sro.  C.  C.  47.  dVr'" 

The  counsel  for  the  defendant,  to  repel  the  charge  of 
usury,  entered  into  a  calculation,  showing  that  the  sums 
loaned,  together  with  compound  interest  thereon,  exceeded 
the  amount  of  the  securities  taken. 

•The  Chancellor.  This  is  a  strong  and  peculiar  case,  [  *  556  ] 
which  calls  for  relief.  There  appears  to  be  very  great 
reason  to  presume  an  abused  confidence.  The  defendant 
was  the  confidential  clerk  of  Prtor,and  kept  his  cash  accounts, 
and  had  fi-ee  access  to  all  his  papers  and  moneys.  From 
the  beginning  almost  of  their  connection.  Prior  was  em- 
barrassed, and  had  recourse  to  the  defendant  for  the  loan  of 
moneys.  This  created,  at  once,  a  delicate  relation  between 
the  master  and  the  servant ;  and  the  rapidity  with  which 
loans  and  debts  were  accumulated,  sei^urities  exacted,  the 
kmd  of  dependency  increased,  and  blind  and  necessitous 
submission  yielded,  is  distressing  to  learn,  even  as  told  in 
the  defendant's  answer.  There  are  two  witnesses  to  the 
charge  of  usury ;  and  the  attempt  made,  by  the  defendant, 
to  get  rid  of  the  charge,  under  the  explanation  of  taking 
compound  iiiterest,  is  not  sufficient.  The  defendant  does 
not  put  himself  upon  the  benefit  of  the  settlements  made 
from  time  to  time,  but  he,  in  fact,  opens  the  accounts  by  his 
answer,  and  admits  that  the  entries  in  the  cash  books  were 
generally  made  by  him,  and  that  they  contain  the  evidence 
of  his  loans.  There  is,  also,  proof  of  mistakes  and  deficien- 
cies in  the  cash  books,  and  of  alterations.  One  mistake,  for 
instance,  of  a  charge,  by  the  defendant,  of  500/.,  on  the  15th 
of  June,  1792,  is  not  in  the  books.  Other  mistakes  are 
allcG^ed  and  shown  -  other  instances  of  abused  confidence 
uro  *;harged,  as  taking  property  from  Prior,  without  his  assent. 
In  short,  there  are  so  many  unpleasant  and  suspicious  cir- 
cumstances attending  this  case,  leading  so  strongly  to  an 
inference  of  usury,  oppression,  and  fraud,  that  it  appears 
essential  to  the  honor  of  the  Court,  and  the  ends  of  justice, 
that  all  these  multiplied  settlements  and  obligations  should 
be  set  aside,  and  that  an  account,  at  large,  (roin  ihe  com- 
mencement of  their  dealings,  should  be  taken  and  stated. 

The  cases  cited  by  the  counsel  for  the  plaintiff,  bear  very 
pointedly  upon  the  circumstances  of  this  case,  and  show, 
that  there  is  nothing  unusual  in  granting  the  relief.  Thus, 
*in    Bosanquet   v.   Dashwood,   (Cases    temp.    Talbot,  37.)       [*557] 
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1815.       A  l^iH  was  filed  by  the  assignees  of  a  bankrupt,  charging  the 
defendant's  testator  with  lending  on  usury,  and  that  agfe«> 
ments  for  that  purpose  were  made  and  repeated  from   1710 
to  17^.     It  was  a  case  of  apparent  extortion  and  oppres 
sion,  and  the  accounts  were  ordered  to  be  opened ,  and  the 
demands  reduced  to  moneys  really  lent,  with  lawful  interest 
thereon.     So,  also,  in    Vaughan  v.  Lloyd^  cittd  in  5  fesey, 
48.,  which  was  a  case  of  principal  and  agent,  and  of  abased 
influence  and  confidence  by  the  agent.     A  variety  of  deeds 
and  settled  accounts  were  opened,  though  the  accounts  liatf 
been  settled  from  time  to  time,  and  the  defendant  insisted  on 
the  benefit  of  those  settlements.     It  a|  peared  that  several 
sums  of  money  were  charged  improperly,  and  the  accoonts 
were  impeached  in  several  points,  and  the  defendant  was 
compelled  to  prove  his  accounts,  though  he  might  suflbr; 
for  the  chancellor  approved  of  the  doctrine  in  Piddock  v. 
Brovm,  (3   P.   Wms.    288.)  that  where  there  are  manifest 
signs  of  fraud,  the  obligee  ought  to  be  put  to  the  proof  of 
actual  payment,  and  if  he  suffered,  it  was  owing  to  bis  owa 
conduct.     The  same  decision  was  made  in    Watt  v.   Gr<mj 
(2  Schoale  Sf  Lefroy^  492.); which  was,  also,  the  case  of  an 
agent  availing  himself  of  the  negligence  and  extravagance  d 
his   principal.      Indeed,  the  taking  advantage  of   a  maa'i 
necessities  is  as  wrong  as  taking  advantage  of  his  weaknesL 
This   is    not   the    case   of    merely   showing   mistakes    and 
omissions  in  a  stated  account,  in  which  the  party  is  aliened 
to  do  no  more  than   surcharge  and  falsify.     Appearances 
wear  a  more  serious  aspect,  and  the  whole  account  ought  to 
be  opened  from  the  beginning,  as  wjia  done  in   Vernon  ?• 
Vawdy,  (2  Atlc.  119.)  after  a  period  of  23  years.     I  do  no 
more  in  this  case  than  has  been  repeatedly  done  in  other 
cases  which  were  not  more  oppressive  in  appearance. 

I  shall,  accordingly,  decree,  in  substance,  as  follows,  viz.  :— 
"  that  the  accounts  between  the  parties  be  opened  from  the 
29th  of  November^  1790 ;  and  that  it  be  referred  to  a  master 

(  *  558  ]  *to  state  an  account ;  and  that,  in  doing  it,  the  defendant  he 
credited  for.  all  moneys  loaned  to  Prior,  or  paid  on  his 
account,  or  received  by  Prior,  belonging  to  him,  between  wo 
29th  of  November,  1790,  and  the  4th  of  July,  1»)1,  with 
interest  on  the  ^ame,  from  the  time  the  moneys  were  re- 
ceived, or  paid,  to  the  time  of  taking  the  account ;  provided, 
that  in  stating  such  account,  the  master  do  make  rests 
therein,  at  such  times  as  it  shall  appear  that  the  parties 
liquidated  their  accounts,  and  agreed  that  the  interest  then 
due  should  be  considered  as  principal,  and  that  the  interest 
to  be  found  due  at  the  time  of  making  such  resls^  nmi 
specially  agreed  to  be  paid  in  the  particular  case,  lie  there* 

i  :  afler  considered  as  principal.     That,  in  taking  the  account, 
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the  master  is  not  to  admit,  as  evidence,  any  bond  or  obliga-      *IS15. 

tion  given  by  Prior  to  the  defendant;  that  the  defendant  is 

to  be  credited  for  wages  for  the  time  he  served  as  clerk,  at 

the  rate  of  500  dollars  a  year,  with  interest  thereon,  at  the 

end  of  each  year ;  that  he  is  to  be  charged  with  all  moneys 

received  from  Prior,  or  from  his  property,  or  debtors,  before 

he  became  a  bankrupt,  or  from  his  assignees  since,  and  with 

nil  moneys  paid  on  account  of  the  deiendant,  with  interest 

thereon,  &c.,  and    with   all   goods  sold   by   Prior  to   the 

(K'fendant,  or  taken  by  him,  between  the  periods  aforesaid, 

with  interest  thereon,  from  the  time  the  same  were  payable 

by  the  custom  of  the  store  ]  and  with  the  principal  sums  due 

on  all  such  securities  taken  by  the  defendant  from  Prior^ 

without   his   permission,  and   of   such   securities   as   were 

assigned  to  him,  and  which  he  refused  to  deliver  to  Prior 

for  collection,  together  with  interest,  &c. ;  and  that  he  be, 

also,  charged   with  all  moneys  received  on   the   securities 

assigned,  with    interest,  &c, ;  and  with  the  principal  and 

interest  of  such  securities  received  from  Prior,  as  have  been 

lost  by  his  negligence,  defjjult,  or  want  of  due  diligence  in 

collecting  them.     And  it  is  further  ordered,  that  the  defendant 

be  credited  with  the  moneys  paid  for  costs  and  charges  of 

collection,  or  endeavoring  to  collect,  the  moneys  due  on 

such    securities,  and   *vvhich  shall   appear   to   have    been       r  #  559 1 

reasonably  expended,  &c. ;  and,  also,  with  the  amount  of 

such  moneys  as  the  defendant  may  have  justly  paid  for  taxes, 

and  other  necessary  charges  upon  the  Population  shares,  and 

the  lands  in  the  county  of  Clinton,  with  interest,  (fee.  ;  and 

it  is  further  ordered,  that  the  defendant  re-assign  the  Inland 

L  nk   Navigation   shares,  if    he   can,  or   that   the   master 

report   the  value   thereof,  dec. ;  and  that  he  reconvey  the 

lands  in  Clinton  county,  and  the  forty-four  Population,  shares 

in  Penm^yhania,  if  he  can,  or  that  the  master  report  the  value, 

&c.  ;  and  it  is  further  ordered,  that  the  master  have  power 

to  compel  the  production  of  books  and  papers  in  possession  of 

either  party,  and  that  he  report,  specially,  any  facts  required 

by  either  party,  and  that  the  question  of  costs,  and  all  further 

directions,  be  reserved. 

Decree  accordingly. 

At  the  hearing  of  the  cause,t  Emmet,  of  counsel  for  the  t  s^.ssth. 

,«lefendant,  objected  to  the  deposition  of  Prior,  the  bankrupt,  heani^^^'of  *  a 

00  the  ground  of  his  interest,  he  not  having  released  his  cause,  and  after 

right  to  the  surplus  of  his  estate.  hwi  b^ffiSsh! 

ed  in  part,  an 

Boyd,  contra,  insisted,  that  the  objection  came  too  late,  made*To  ^ 
the  witness  having  been  cross-examined  by  the  defendant,  competcDcy  of 
before  the  examiner.     He  further  offered  to  do  away  the  ScpSiSii    uT 
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1815*  objection,  by  proving,  by  a  subscribing  witness  in  Court,  tlw 
K^^^sy^^^^y  execution  of  a  release  by  Prior  to  the  assignees,  dated  the 

Gehkt  29th  of  Marchy  1803,  of  all  his  residuum  of  interest.  This 
Tallmadox/  ^^^^  ^^  opposed,  on  the  ground  that  there  had  been  no 
previous  notice  of  it. 

ken  before   an 

ezaininer,    had         m         r>*  i»  i     i  •  t       < 

been  read,  the  THE  CHANCELLOR  directed  the  witncss  to  be  sworn.  He 
Se"  pia^iSr  lo  observed  that  no  objection  was  made  to  the  competency  of  the 
prove  the  exe-  witncss  until  the. argument  was  partly  finished,  and  not  until 
[  *  560  ]  *the  counsel  for  the  defendant  had  even  made  use  of  the 
ieM**°ofthe  Jit-  ^^P^sition  of  the  witness.  And  no  reason  is  assigned  why 
ne«8  of  all  his  the  party  wishes  for  delay  and  time,  by  requiring  four  days* 
ex'^mfnat^o  *of  "^ticc  of  this  mode  of  proving  the  release.  This  Court  has 
a  witness,  viva  frequently  admitted  the  examination  of  a  witness,  viva  voce, 
voce,  without  q^  i\^q  hearing,  for  such  a  specific  purpose  as  to  prove  an 
dor  or  notice  for  exhibit y  which  had  been  neglected  to  be  proved  before  the 
*^wSma  examine"'-  (1  ^o'*-  C*^'*-  594,  595.)  The  regular  way 
be  examined,  would  have  been  to  have  had  a  previous  order  for  the 
tnravocc,atthe  purposc,  scFVcd  ou  the  oppositc  party,  four  days  before  the 
parti^ar  **pur*  hearing,  so  that  the  party  might  not  be  taken  by  surprise. 
pose,  as  to  prove  gu*  under  the  circumstances  of  this  case,  some  special  cause, 

txkunti    which  '  i  i         i  i  i  »  .• 

had  not  been  at  Icast,  ought  to  be  shown  why  such  an  order,  or  notice,  as 
Sie^examiner*  ^  Substitute  for  it,  should  now  be  required.  In  strictness, 
But  the  regular  the  party  may  be  considered  as  having  waived  his  objection 
way  is  to  ser\'e  ^^  ^f^^  competency  of  Prior'' $  deposition. 

a  previous  or-  '^  •'  *  - 

der  for  that  pur- 
pose, or  noiice,  Witucss  examined 

on  the  opposite 
party,  four  days 
before  the  hear- 


I 


[  *  561  ]        *Genet  and  others  against  Tallmadge  and  others. 
Emmet  and  others  against  Genet  and  others. 

The  father  of  infant  children,  who  has  t)een  appointed  their  gniarrfion  by 
this  Court,  is  entitled  to  receive  their  distrOndivt  shorts  coming  to 
them  from  their  grandfather's  estate,  on  giving  the  requimte  secnntj; 
but  where  one  of  the  swrdxtSy  before  given  by  the  ffuardian,  bad  to- 
cuine  insolvent,  the  Court  refused  to  order  moneys  Delonging  to  the 
infanta,  and  which  had  been  paid  into  Court  by  the  administrator,  to 
be  paid  over  to  the  guardian,  until  other  and  further  aecurity  had  beco 
given  by  him. 

A  guardian  has  no  power  or  control  over  the  rtal  estate  of  his  ward,  ftir 
tner  than  concerns  the  rtffds  and  prqfiis. 

Where  certain  commissionerSf  appointed  to  make  partition  of  the  red  e^ 
laU  of  an  hitestate,  pursuant  to  an  act  of  the  legislature,  sold  parts  of 
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the  estate,  and  paid  the  proceeds  into  this  Court,  pursuant  to  an  order        l@]  5 
for  that  purpose,  and  which  had  been  invested  in  public  slocks,  by  the 

assistant  register,  the  Court  refused,  on  the  petition  of  the  guardian,  ^-^"^"^^^^^^ 
to  order  the  money  paid  over,  or  the  stocks  transferred,  to  hitn.  Genki 

IN  the  first  of  these  causes,  the  petition  of  E,  C.  Ge^iet  ^  ^  ' ' 
stated,  that,  pursuant  to  an  order  in  this  cause,  of  the  21st 
of  October  instant,  the  defendant,  M.  B,  Tallmadge,  as 
administrator  of  George  Clinton,  deceased,  had  deposited  in 
Court  6,338  dollars  and  37  cents,  in  cash,  a  promissory  note, 
several  certificates  of  stock,  and  a  power  of  attorney,  as 
mentioned  in  the  order ;  that  the  money,  &c.  belong  to  the 
plaintifls,  as  part  of  the  distributive  share  coming  to  them 
from  the  estate  of  George  Clinton^  deceased ;  that  the 
petitioner  is  guardian  of  the  persons  and  estates  of  the 
plaiotifTs,  his  children,  and  is  desirous  to  recover  the  said 
moneys  and  stock,  &c.j  as  guardian,  &c. ;  and  he  prayed 
accordingly,  offering  to  give  such  further  security  as  might 
be  deemed  fit  and  proper. 

The  order  of  the  21st  of  October y  referred  to  in  the 
petition,  stated,  that,  on  reading  and  filing  the  consent, 
signed  by  the  solicitor  and  counsel  of  the  plaintiffs  and 
defendants,  it  *was  ordered,  that  M.  B.  Tallmadge  deposit  [  *  562  ] 
with  the  assistant  register,  the  moneys  in  his  hands  belonging 
to  the  plaintiffs,  as  part  of  their  distributive  share  of  the  estate  . 
of  George  Clinton,  deceased,  anrl  also  a  promissory  note 
given  by  E.  C.  Genet,  to  M.  Tallmadge,  or  bearer,  dated 
the  2Ist  of  July,  1815,  for  1,182  dollars  and  42  cents,  and 
to  be  deposited  as  so  much  cash  belonging  to  the  plaintiffs ; 
and,  al>o,  several   certificates   of  stock    belonging   to   the  . 

plaintiffs,  as  part  of  their  distributive  share  aforesaid,  to  wit ; 
(specifying  the  number  of  shares,  and  difterent  kinds  of 
stock;)  and,  also,  a  power  of  attorney,  authorizing  the 
assistant  register  to  transfer  to  the  said  guardian  twelve 
shares  of  stock  in  the  Highland  Turnpike  Company,  belong- 
ing to  the  plaintiffs,  as  part  of  their  distributive  share,  and 
that  such  deposit  be  subject  to  the  order  of  this  Court. 

To  the  petition  was  subjoined  a  certificate  of  the  assistant 
regi-ter,  that  all  these  deposits  had  been  made,  pursuant  to 
the  order. 

In  the  second  of  the  above-mentioned  causes  the  petition 
of  E.  C,  Genet,  as  guardian  of  the  persons  and  estates  of 
the  defendants,  his  children,  stated,  that  by  an  act  of  the 
legislature,  passed  12th  of  March,  1813,  the  plaintiffs  were 
appointed  commissioners  to  make  partition  of  the  real  estate 
of  George  Clinton,  deceased ;  and  that,  by  another  act, 
passed  the  6th  of  April,  1814,  they  were  authorized  to  sell 
any  portion  of  the  estate  not  fit  for  partition,  and  to  divide 
the   proceeds   among  the  heirs,  &c.     That  the   plaintiffs 
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1815.       have  lately  filed  their  bill,  stating  that  they  had  sold  pAiu' 

v^^^s/-^^  of  the  said  real  estate ;  and  that  the  proceeds,  lo  which  the 

Genet       defendants  are  entitled  as  heirs,  were  6,878  dollars  and  67 

TiLLMADGs.   cents.     That,  pursuant  to  an  order  of  the  13ih  of  OdohtT^ 

instant,  the  said  sum  has  been  deposited  in  Court.    That 

the  petitioner  is  guardian  of  the  persons  and  estates  of  (be 

infants,  and  asks  for  the  said  moneys  as  guardian,  or  for  the 

stock  to  be  transferred  to  him,  if  invested,  &c. 

Prayer  accordingly,  viith  an  offer  to  give  such   further 
security  as  may  be  requisite. 
[  •  563  ]  *The  order  referred  to  stated,  that  the  plaintiffs  filed  their 

bill  on  the  16th  of  August,  1815,  and  which  stated  the  two 
acts  aforesaid,  and  that,  in  pursuance  of  them,  certain  parts 
of  the  real  estate  had  been  sold  with  consent  of  the  heirs; 
that  Elizabeth  TallmaJge,  wife  of  M.  B.  Tallmadgt^  Maria 
Beekman,  the  wife  of  Stephen  1).  Beckman,  George  W. 
Clinton,  and  the  above  five  defendants,  were  the  heirs  of 
George  Clinton,  deceased,  and  that  the  defendants  were 
entitled  to  6,878  dollars  and  67  cents,  as  a  fourth  of  the 
proceeds  of  the  sales,  after  deducting  costs  and  charges,  &c. ; 
that  the  plaintiffs  are  embarrassed  to  know  to  whom  to  paj 
the  proceeds  aforesaid  ;  that  the  guardian  of  the  defendants 
never  gave  security  with  reference  to  any  thing  more  than 
the  rents  and  profits  of  the  real  estate  ;  that  no  appearance 
had  been  entered  to  the  bill ;  that  the  plaintiffs  had  prayed 
for  leave  to  pay  the  said  proceeds  into  Court,  and  that  the 
same  might  be  vested  in  public  securities,  or  otherwise 
disposed  of,  as  the  Court  might  think  proper,  and  that  the 
commissioners  may  be  ordered  to  account,  from  time  to  time, 
with  the  proper  officer,  and.  from  time  to  time,  to  pay  over  to 
the  proper  officer  moneys  which  may  hereafter  arise  from  their 
trust ;  and  it  was  thereupon  ordered,  that  the  plaintiffs  pay 
over  the  proceeds  to  the  assistant  register,  and  that  the 
assistant  register  invest  the  same  in  public  stock  of  the  United 
States,  for  the  benefit  of  the  infants,  and  the  commissioners 
were  ordered  to  pay  the  f.Toceeds  of  future  sales  to  the 
assistant  register,  and  he  to  invest  the  same  as  aforesaid ;  and 
that  the  commissioners  might  account  with  a  master  for 
moneys  which  might  come  to  their  hands  as  commissioners, 
and  to  deposit  the  balance,  as  aforesaid,  to  be  invested,  as 
aforesaid. 

There  ivns  a  certificate  of  the  assistant  register  of  the  7 
deposit  of  the  6,886  dollars  and  85  cents. 


\ 


The  Chancellor.     The  petition  relating  to  the  proceeds 

of  the  distributive  share  of  the  personal  estate  of  George 

I  •364  j      Clinton,  deceased,  ought  to  be  granted,  on  further  *»ecurity 

being  given  so  as  to  cover  those  proceeds.     I  have  had 
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occasion,!  already,  to  observe,  on  the  subject  of  this  vory        1815. 
estate,  that  the  guardian  was  the  proper  person  to  be  intrusted  ^<^^'\^''h^^ 
with  these  proceeds,  on  giving  the  requisite  security.     But       Oknkt 
it  b  a  fact  of  public  notoriety,  for  it  has  been  declared  by   tallbamk. 
one   of  the   former  sureties  himself^  in  the   public   prints^  ^Anti,p.5.»t\ 
that 'there  has  been  a  failure  of  one  of  the  sureties  already 
taken,  and  who  stood  bound  in  the  sum  of  13,500  dollars 
for  the  guardian's  fidelity.     I  must,  therefore,  require  the 
deficiency  of  that  security  to  be  supplied,  as  well  as  the  further 
security  to  be  given,  before  I  can  permit  any  more  moneys 
belonging  to  the  infants  to  pass  into  the  guardian's  handa* 

But,  in  respect  to  the  other  petition,  in  which  the  guardian 
asks  for  the  proceeds  of  the  real  estate  of  the  in&nts,  sold 
by  the  commissioners,  the'claim  stands  upon  ver^  different 
grounds.  It  is  not  the  general  policy  of  the  law  that  any 
guardian  should  have  it  in  his  power,  under  any  circum- 
stances, to  d  ss-pate  the  real  estate  of  his  ward.  The  law 
never  allows  him  any  further  control  than  over  the  rents  and 
profits.  The  act  of  the  24 ih  of  March,  1815,  authorizing 
the  chancellor  to  direct,  in  certain  cases,  a  sale  of  the  real 
estate  of  infants,  has  taken  special  care  that  the  investment 
and  disposition  of  those  proceeds  shall  be  under  the  directior 
of  thii  Court,  so  as  to  secure  the  same  to  the  infant.  T^  ^ 
private  act  under  which  the  commissioners  sold,  in  the  present 
case,  has  not  made  any  specific  provision  touching  the 
proceeds,  except,  generally,  that  they  should  be  divided 
among  the  heirs  according  to  their  respective  rights  and 
interests  therein.  As  far,  then,  as  the  interest  of  the  minors 
is  concerned,  the  disposition  of  the  proceeds  necessarily 
devolves  upon  this  Court ;  and  the  most  prudent  course  is  to 
follow  the  provision  of  the  other  act,  and  to  make  some  order, 
under  the  control  and  discretion  of  this  Court,  in  respect  to 
the  disposition  and  investment  of  these  proceeds.  It  is  well 
understood,  that  the  moneys,  which  are  the  object  of  this 
♦petition,  are  not  wanted  for  the  immediate  education  and  [*56S1 
maintenance  of  the  infants,  and  the  investment  of  them  in 
public  stock,  drawing  a  punctual  and  certain  interest,  and 
capable,  at  any  time,  of  being  converted  into  cash,  appears 
to  be  as  safe  and  judicious  an  investment  as  could  at 
present  be  made.  I  see  no  good  reason  why  these  moneys 
should  not  remain  subject  to  the  investment  already  pre- 
scribed by  the  order  of  the  Court,  and  the  petitioner  has  not 
suggested  any  other  advantageous  disposition  of  them. 

Tshall,  accordingly,  deny  the  prayer  of  this  last  petition, 
and  make  the  following  order  in  respect  to  the  first : 

"  Ordered,  that  it  be  referred  to  one  of  the  masters  of 
this  Court,  residing  in  the  city  o{  New- York^  to  inqi^'re, 
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1815.  ascertain  and  report  the  market  valac,  in  cash,  of  the 
K^^^s^^-^^^y  Manhattan  Company  stock,  and  Photnix  Insurance  stock,  and 
MDRB.iiT  of  the  nominal  value  or  amount  on  the  face  of  the  Tiirvpikt 
Ballou.  stock,  mentioned  or  referred  to  in  the  above  petition ;  ajid 
that  he  further  ascertain  and  report,  on  the  application  of  tlie 
above  petitioner,  what  person  or  persons  would,  in  the  judg- 
ment of  the  master,  be  competent  security,  and  who  are 
willing  to  be  security,  by  a  bond  in  the  penalty  of  such  sum 
as  15,000  dollars,  and  the  stock  so  a^certained  as  aforet^aid 
shall  jointly  amount  to ;  and  with  the  usual  condition  for  the 
faithful  performance,  by  the  petitioner,  as  guardian  to  his 
infant  children,  of  his  $aid  trust,  and  to  account  when  requlnd. 
And  that  the  said  master  further  inquire,  ascertain,  and  report, 
on  the  like  application,  on  the  competency  of  further  security 
to  be  offered  by  the  petitioner  for  the  like  purpose,  in  the 
penalty  of  13,500  dollars,  to  supply  and  meet  the  deficiency 
of  the  former  security,  heretofore  given  by  the  petitioner  to 
that  amount,  and  which  hath  since  proved  to  be  insolvent ; 
and  that  he  report  with  all  convenient  speed  ;  and  all  further 
directions  are  reserved  until  the  coming  in  of  that  report." 

N.  B.  The  security  being  offered,  and  its  amount  and 
[  •  566  1  *competency  ascertained  by  Jeremiah  L  Drake,  the  master, 
it  was  ordered,  on  the  8th  of  November,  1815,  that,  on  filing 
the  bonds,  &c.,  the  proceeds  of  the  distributive  share  of  the 
personal  estate,  as  in  the  petition  first  mentioned,  be  paid  to 
E,  C,  Genet,  the  guardian. 


Murray  and  Winter  against  Ballou  and  Hunt. 

A  lis  pendens^  duly  prosecuted,  is  notice  to  a  purchaser,  so  as  to  affect 

and  bind  his  interest  by  tbe  decree ;  and  the  pendency  of  the  suit  is 

deemed  to  commence  from  the  service  of  the  subpana,  after  the  bill 

18  filed. 
A  purchaser  of  A.,  a  trustee,  is  not  chargeable  with  notice  of  the  fnuC, 

by  means  of  the  registry  of  a  deed  from  H.  to  B.,  reciting  that  A.  had 

executed  a  declaration  of  the  trust 
A  iierson  claiming  as  a  hmtafidt  purchaser,  for  a  valuable  consideFBtioD, 

must  deny  the  fact  of  notice  of  a  trust,  and  of  every  circumstance  from 

ivhich  such  notice  might  be  inferred. 
If  a  purchaser  has  notice  of  the  tnist  at  the  time  of  purchase,  he  himsetf 

becomes  a  trustee,  notwithstanding  the  consideration  he  has  paid. 
A  purchaser  of  land  buys  at  his  peril,  and  is  bound  to  look  to  the  thk^ 

and  to  the  competency  of  the  vendor. 
A  purchaser  of  land  chargeable  with  constructive  notice  only,hy  i 
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of  a  /if  pendens,  is  not  to  be  charged  witH  costs,  there  being  no  actual         1815. 
fraud,  though  the  purchase  is  set  aside  on  the  gmuiid  of  ihe  implied 
fraud. 
IVhether  a  latent  equibj  in  a  third  person,  will  defeat  a  bona  fide  assignee, 
without  notice  of  his  rights,  except  it  be  an  assignment  l>y  an  execu-       Ballop 
tor,  which  carries,  on  the  face  of  it,  notice  of  h'laJUuciarif  character.' 
Qiuere. 

THE  bill,  which  was  filed  in  October,  (after  the  10th,)  Nov.  1401 
1814,  stale  J,  that  the  plaintiff,  Winter,  was  trustee  of  Heatley^ 
for  certain  lands,  including  a  subdivision  of  lot  No.  26,  in 
Cosby^s  manor,  containing  50  acres.  That  Winter  having 
failed  in  the  due  discharge  of  his  trust,  a  bill  was  filed  against 
him,  in  1809,t  charging  him  with  a  breach  of  such  trust;  ^  vide  Green 
and  an  injunction  was  issued,  enjoining  him  from  acting  as  pi  ael'ecL 'n!'*' 
trustee,  &c.,  selhng  any  of  the  trust  estate,  or  the  securities 
or  *funds  thereof;  which  injunctioji  was  duly  served  in  [*5Q1] 
February,  1809,  and  the  injunction  pubIi^hed  in  the  Utica 
Gazette,  in  the  county  in  which  the  lands  are  situated. 
That  Winter,  afterwards,  by  the  order  of  tliis  Court,  was 
superseded  in  his  trust,  and  Murray,  the  other  plaintiff, 
appointed  receiver,  and  authorized  to  usje  the  name  of  Winter 
in  suits,  itc.  That  Winter,  in  August,  1810,  sold  the 
premises,  lot  No.  26,  to  the  defendant.  Ballon,  and  took  his 
bond  and  mortgage  for  the  consideration  money,  which  were 
afterwards  a<s  gned  to  the  defendant  Hunt,  who,  suspecting 
the  authority  of  Winter,  cancelled  that  bond  and  mortgage, 
and  took  a  new  bond  and  mortgage  from  Ballon  to  himself. 
The  bill  charged  Hunt  with  notice  that  llinter  had  no 
authority  to  sell,  without  the  previous  approbation  of  JV. 
Pendleton,  Rjhert  Murray,  and  C.  Sands. 

The  defendant.  Ballon,  in  his  answer,  denied  all  knowl- 
edge of  the  suit  in  chancery,  or  of  the  injunction,  except 
the  publication  of  a  notice  <»f  it,  in  the  Utica  Gazette,  in 
March^  181*2.  He  stated,  that  he  purchased  the  premises 
of  Winter,  in  August,  1810,  for  950  dollars,  and  received  a 
deed  the  3 1st  of  October,  1810,  and  gave  a  bond  and 
mortgage.  That,  on  the  24th  of  November,  1811,  the 
defendant.  Hunt,  applied  to  him,  and  offered  to  advance 
him  soni;;  money,  provided  he  would  secure  the  same, 
together  with  the  bond  and  mortgage  given  to  Winter,  by  a 
new  bond  and  mortgage  on  land  in  Utica,  which  offer  he 
accepte.i,  and  Hunt  paid  him  200  dollars ;  and  he,  thereupon, 
executed  a  bond  and  mortgage  to  Hunt,  for  1,222  dollars 
and  4  cents,  which  had  since  been  paid.  That  at  the  time 
of  his  purchase  of  Winter,  and  at  the  time  of  giving  the 
bond  and  mort^^age  to  Hunf^  he  had  no  knowledge  of  the 
injunction,  or  of  any  defect  or  suspension  of  power  in  Winter 
to  sell;  but  he  admitted  that,  before  he  paid  the  money  to 
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1815.  Hunt,  he  knew  that  -.le  power  of  Winter  was  saspended ; 
but  he  never  received  any  notice  not  to  pay  the  money  to 
Hunty  and  did  not  suspect  that  Hunt  was  not  "^entitled  to 
receive  thoAioney,  which  he  paid  to  him  bona  fide. 

The  defendant,  Hunt,  also  denied  all  knoN\  ledge  of  the 
chancery  suit,  injunction,  &c.  until  the  nctice  published  in 
the   Uiica  Gazette,  in  March,  1812.     He  admitted  that,  on 
the  3d  of  November,  1810,  the  bond  and  mortgage  of  Bailou 
were  assigned  to  him,  by  Winter,  with  others,  which  he  had 
agreed  to  accept  in  payment  of  certain  shares  in  gla<s  %^orks, 
sold  to  Winter ;  that  he  had  not,  then,  the  least  su  picion  of 
any   defect   of  right  or  title  in   Winter  to    the   btjnd    and 
mortgage ;  nor  did  he  make  any  inquiry  as  to  the  litle,  or  how 
Winter   acquired   them  ;    that  he  paid    Winter   a    full   and 
valuable  consideration  for  the  bond  and  mortgage.     That,  on 
the  27 ih  of  November,  1811,  he  applied  to  Ballou  for  pay- 
ment of  an  instalment  on  the  bond  ;  and  as  Bnllon  could  not» 
conveniently,  |'ay,  and  wanted  money,  he  agreed  to  lend  hirm 
a  sum,  and  take  a  new  bond  for  it,  with  the  amount  of  the 
former  bond,  and  a  mortgage  on  land  in    Uiira.     1  hat  the 
new  bond  and  mortgage  were  paid  oft'  and  discharged  on  the 
Ist  of  October,  1814.     That,  in  the  winxr  of  1812,  he  was 
called   as  a  witness  before  the  referees,    in   the    cause  of 
Green  v.  Winter,  in   this  Court,  and  was,  afterwards,  told 
that   Winter  was  charged,  by  the  cestui/  que  trust,  with  the 
securities  taken  for  the  land  he  had  sold,  and,  among  others, 
with  the  bond  and  mortgage  given  by  Ballou. 

The  defendant,  Hunt,  admitted,  that  when  he  cancelled 
the  bond  and  mortgage  of  Ballou,  iissigned  to  him  by 
Winter,  he  had  heard  of  a  difficulty  between  Green  and  his 
wife,  and  Ji inter,  relative  to  the  trust;  but  the  nature  or 
extent  of  it  he  did  not  know,  nor  did  he  believe  that  it  affected 
his  case,  or  the  acts  of  Winter,  in  regard  to  third  persons. 

The  proofs  and  exhibits  in  the  cause  consisted,  chiefly, 
of  the  pleadings  and  proceedings  in  the  suit  of  Winter  t. 
Green,  for  a  summary  of  which,  see  ante,  p.  26.  44.  60.,  and 
the  final  decree  pronounced  in  that  cause,  the  5th  of 
[*  569]  October,  *18I5.  By  that  decree,  it  was  ordered,  that  the 
defendant  ( Winter)  should,  within  40  days  after  service  of  a 
copy  of  the  decree,  execute  a  release,  to  be  settled  by  the 
master,  to  Mary  and  Henry  Green^  in  fee,  of  ail  the  landf 
which  have  been  conveyed  to,  or  held  by  him  in  trust, 
except  the  lands  which  had  been  sold  by  him,  and  the 
proceeds  charged  to  him  in  the  master's  report,  of  the  Ist 
of  April,  1815 ;  and  M.  and  H,  Green  to  hold  the  same,  ill 
trust,  according  to  the  deed  from  P.  Heathy  to  Mrs.  Green^ 
of  the  8th  of  August,  1806,  dLc.  And  that  the  defendant, 
^  ( Winter,)  at  the  same  time,  assign  all  bonds,  mortgageti 
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contracts,  &c.,  in  his  power,  relative  to  his  trust;  nnd  thai        1815. 
he  be  exi  mined  on  oath,  touching  the  same,  before  a  master,  v^^i^^n^^^ 
if  required ;  and  that  the  defendant,  within  the  same  time,      Muhray 

Sy  the  bakmce  of  moneys  due  on  the  masfcr's  ref)ort  to      b^lloo. 
,  and  H.  Green,  with  interest  thereon,  from  the  date  of 
the  report,  and  the  costs  of  suit,  &c. 

By  the  report  of  the  master,  of  the  8th  of  February,  1813, 
it  appeared,  that  Winter  was  allowed  a  deduction,  or  credit, 
among  others,  for  a  sum  charged  against  him  in  the  report 
of  referees,  of  1,000  dollars,  being  the  proceeds  of  the  sale 
of  the  lot  of  land  to  Ballou ;  and,  after  making  all  the  de* 
ductions  as  directed  by  the  order  of  reference,  he  reported 
the  sum  of  20,510  dollars  and  1  cent,  due  from  tl^uiter  to 
the  plaintiffs,  kV.  and  T.  Green. 

Goldf  for  the  plaintiff. 

N.  fVilliams,  for  the  defendant,  Ballou ;  and  J.  Kirkland, 
for  the  defendant,  'Hunt, 

For  the  plaintiff,  it  was  contended,  1.  That  Hunt,  as 
assignee  of  Winter,  as  to  the  bond  and  mortgage,  must  stand 
in'his  place,  and  be  subject  to  the  same  equ.ly.  (Clute  v. 
Robinson,  )i  Johns.  Rep.  612.  Runyan  v.  Mercereau,  11 
Johns.  Ri'p.  534.  Davies  v.  Austen,  1  Vesvy,  jun,  219. 
*  Matthews  V.  fVallroyn,  4  Vesey,  jun,  118.  Sugdcn^s  Law  [  *  570  ] 
o/Tc/r/.  482.) 

2.  That  the  pendency  of  the  suit  of  Green  and  others, 
ccstuy  qua  trusti,  against  TVinter,  since  the  30th  of  June, 
1309,  with  the  successive  orders  of  injunction,  must  operate 
as  notice,  and  protect  the  subject  matter  from  all  prejudice, 
from  alienations  by  the  trustee.  (Walker  v.  Smalwood, 
Am'flcr,  ()7(>.  Selfe  v.  Madox,  1  Vern,  459.  Preston  v. 
Tabhin,  id.  286.  Finch  v.  Newnham,  2  Fern.  216.  Garth 
V.  Ward,  2  Atk.  171.  Worsley  v.  Scarborough,  3  Atk,  392. 
Sugdcn's  Law  of  Vend.  494.) 

3.  The  registry  of  Scott's  original  deed  to  William  Green, 
and  of  Grem's  mortgage  to  Ihatlty,  in  1795,  amounts  to  a 
constructive  notice  of  the  rights  of  the  cestuy  que  trusts.  The 
registry  is  notice  to  all  the  world ;  and  the  recital  in  the 
deed  of  Winter's  trust,  and  the  release  of  Heathy  to  Green, 
is  notice  of  the  instrument  recited  from  the  registry.  (John' 
son  V.  Stfts^g,  2  Jjhns,  Rtp.  510.  Jackson  v.  Netly,  10 
Johns.  Rrp.  37^1.) 

4.  The  rights  of  the  cestuy  que  trusts  being  protected  by 
the  Hi  p.nlcns,  the  premises  alienated  to  Ballou,  by  the 
trustee,  still  belong  to  them  ;  or,  if  they  should  so  elect,  they 
may  demand  the  proceeds  of  that  sale. 
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1815.  -''''■  '^c  defendants^  it  was  contended,  1.  That  the  de- 

v.^^-v-^^  fendants  bad  no  actual  knowledge  of  the  pendency  of  the 

McRHAT      suit  at  the  time  of  the  purchase ;  and  if  chargeable  with 

Balloo.      notice  at  all,  it  must  be  an  implied  or  constructive  notice. 

It  cannot  be  denied,  that  the  general  doctrine,  as  to  ifnjjh'ed 

fraud,    though    unknown  to   the   common    law,    has    boeu 

adopted  in  the  Courts  of  equity  in  England ;  yet,  even  there, 

it  has  been  received  with   reluctance,  and   with  a  manifest 

leaning  against  it,  as  an  extremely  hard  rule.     {Sugdui^s  L, 

of  Vend.  495.     2    Vesey,  jun.  454.     3  Aik.  238.)     The 

greatest   man  that  has  presided  in   the   English  c!  ancery, 

(Lord  Hardivicke,)  says,  "  a  lis  pendens  is  only  a  gcnenil 

"  *  571  ]       *notice  of  an  equity  to  all  the  world,  but  cannot  aflect  any 

particular  person  with  sl  fraud,  unless  there  was  special  no' 

tice  of  the  title  in  dispute  there,  to  that   person.'*     (3  Atlc, 

243.)     Now,  Ballon  is  charged  with  a  fraud,  in  purchasing 

property  which  he  knew  did  not  belong  to  the  vendor. 

Since  the  general  rule  of  the  English  chancery,  as  to  lis 
pendens,  operates  so  injuriously  to  purchasers,  it  may  well 
be  doubted,  whether,  in  this  country,  where  landed  property 
is  in  so  different  a  situation,  it  ought  to  be  adopted  ;  unless, 
perhaps,  it  has  already  become  the  established   law  of  this 
Court,  of  which   there   is  no  evidence.     At  any  rate,  the 
hardship  of  the  English  rule  might  be  mitigated,  even  on 
principles  to  be  fpund  in  the  English  books ;  that   is,  this 
implied  notice  to  a  purchaser  should  point,  directly  and  une- 
quivocally, to  the  object  of  the  purchase,  so  as  to  bring  into 
question  the  very  title  to  that  object,  and  not  as  to  collateral 
matters  relating  to  the  object  or  estate,  such  as  accounts^ 
misapplication     of    trust   moneys,   or   abuse    of  complicated 
powers  and  trusts,     (See  Worsley  v.  Scarborough,  3  Atk.  392« 
Again,  it  may  be  observed,  in   this  case,  that  the   cestn^ 
que  trust,  for  whom  so  much  is  claimed,  has  been  guilty  of    i 
great  negligence,  pendente  lite.     After  a  discovery  of  the  Jj 
*    abuses  of  the  trust,  in  1809,  a  bill  was  filed ;  but  the  first  f 
step  taken  to  remedy  or  redress  the  abuse  was  in  1812,  when 
a  receiver  was  appointed.     And  what  measures  were  taken 
^by  the  receiver  1  Did  he  attempt  to  ascertain  the  purchasers, 
and  endeavor  to  rescue  theth,  and  the  money,  from  an  artful 
and  fraudulent  trustee,  who  had  been  an  acknowledged  and 
authorized  agent  of  this  extensive  estate  for  so  many  years  / 
If  the  defendants,  upon  a  technical  rule  of  the  Court,  are  to  j 
be  charged  with  constructive  fraud,  or  neglect,  in  not  taking  ! 
notice  of  the  pendency  of  a  complicated  suit,  the  plainti^  I 
have  been  guilty  of  gross  negligence  in  not  detecting  the  i 
abuses  of  their  owk  agent,  and  averting  their  efiects.     Hs^d 
^  •  572  ]       *they  tised  due  diligence,  this  money  might  have  been  saved  \ 
to  them. 
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2.  Although  the  rule  be  admitted,  that  a  purchaser  is        igi5. 
bound  to  take  notice  of  the  contents  of  registered  deeds,  re-  v,.>^--v'-^^ 
lating  to  his  title,  yet  the  cestuy  que  trust  has  been  negligent      Murray 
io  not  having  the  declaration  of  trust  recorded.     At  most,      balloo 
the  defendants  could  only  be  chargeable  with  notice  of  the 
trust,  and  not  of  the  abuses  of  power,  or  fraud,  which  took 
the  plaintiffs,  and  the  Court,  five  years  to  discover  and  re- 
dress. 

As  to  the  defendant,  Hunt^  he  stands  before  the  Court  as 
a  bona  fide  assignee,  or  pu^haser,  of  the  bond  and  mortgage, 
without  notice  of  any  defect  in  Winter's  title  or  authority  ; 
nor  is  there  any  pretcjrjce  that  he  knew  of  the  conduct  of 
Winter,  in  relation  Jfo  the  trust.  He  is,  therefore,  entitled 
to  be  protected,  asi  far  as  the  rules  of  law,  or  the  principles 
of  equity,  will  rfermit.  (2  AiT<.  8.  Ambler,  764.  282.  2 
Veseyjun.  453^    SugdeiVs  Law  of  Vend.  545.) 

But,  in  fafa,  the  plaintiffs  have  no  concern  with  Hunt, 
who  may  bef  considered  as  a  mere  conduit  for  the  money 
which  pass/d  between  Ballou  and  Winter,  the  vendor  and 
vendee.  yWhen  Hunt  took  an  assignment  of  the  bond  and 
mortgaged,  and  paid  the  amount  to  Winter,  it  was  precisely 
the  sanAe  as  if  Ballou  had  paid  the  money.     This  transac- 
tion dyd  not  affect  the  subject  matter  of  the  trust.     If,  as  the 
Elainjiffs  contend,  the  sale  to  Ballou,  by  Winter,  was  in  vio- 
itiofi  of  this  trust,  then  nothing  passed  to  Ballou ;  and  if 
theijaledid  not  bind  the  cestuy  que  frM*^5,  they  could  not 
coihpel  Ballou  to  fulfil  the  contract.     If  an  agent  make   a 
8lrfe  to  a  bona  fide  purchaser,  which  is  not  binding  on  the 
Principal,  it  is  not  in  the  power  of  the  principal  to  aflSrm  or 
Annul  the  bargain  at  his  own  pleasure.     The  contract  must 
wbe  reciprocal.     If  the  plaintiffs  demand  the  proceeds  of  the 
W  sale  from   Hunt,  they  aflSrm  its  validity.     If  they  seek  to 
^    annul  the  contract  of  sale  made  by  Ballou,  they  can  have  no 
claims  upon  Hunt. 

♦Again,  it  does  not  appear,  from  the  pleadings  or  docu-       [  •  573  J 
ments,  that  the  plaintiffs  could  give  a  title  for  the  land,  if 
Himt  should  he  decreed  to  pay  them  the  money. 

Hunt  denies  all  notice  of  the  abuse  of  trust  in  Winter,  or 
of  the  defect  in  his  power.  The  change  of  security,  after- 
wards, cannot  vary  his  situation,  or  affect  his  rights,  in  re- 
gard to  the  plaintiffs.  The  doctrine  of  the  lis  pendens  has 
no  application  to  him. 

The  principle  of  law,  that  you  may  waive  the  tort,  and 
go  for  the  proceeds  of  the  sale,  cannot  be  extended  to  a 
person  in  the  situation  of  Hunt.  All  the  cases  to  be  found 
arc  those  in  which  actions  are  brought  against  the  person 
who  wrongfully  converted  the  goods,  or  against  a  purchaser 
who  had  converted  them,  after  notice,  or  a  demand  from  the 
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[istry  of  the  deed  from  Heathy  to  Mrs.   Green,  which        1815. 

ited  the  declaration  of  trist  executed  by  Winter,     This  v.^^--s/— ^^ 

5d,  containing  this  recita  ,  was  registered   on  the  9th  of      Morrav 

}ril,  1810,  but  I  cannot  jwrceive  any  justice  in  obli^ng      Ballou 

lUou  to  take  notice  of  the  contents  of  that  deed.     By  what 

w  was  he  to  be  directed  tojook  into  the  deed  from  Heatley 

Mrs.  Greeni  He  was  dealing  with  WEn^cr;  and  supposing 

Interns  trust  to  be,  otherwise,  totally  unknown  to  him,  he 

jht  as  well  be  required  to  examine  the  contents  of  every 

3ed  on  record.     If  there  had  been  any  deed  on  record  to       [  *  575  | 

ich  Winter  was  a  party,  he  would  have  had  a  specific 

lect  and  ^uide  for  inquiry ;  caca  regens  Jih  vestigia.     I 

ire,  therefore,  not  thought  it  reasonable  to  charge  Ballou 

Xi  a  knowledge  of  the  existing  trust,  by  reason  of  the 

fistry  of  Heatley^i  deed,  but  rather  to  infer  that  knowledge 

m  «what  is  charged  in  the  bill,  and  from  the  silence  and 

\  strong  implied  admission  in  the  answer.     The  inference 

m  the  answer  is  decisive.     If  a  party  means  to  defend 

aself,  on  the  ground  that  he  was  a  bonajide  purchaser  for 

'aluable  consideration,  without  notice  of  a  trust,  he  must 

ny  the  fact  of  notice,  and  of  every  circumstance  from  which 

can  be  inferred.     {Bodmin  v.  randenbendy,  1  Fe/7i.  179. 

tcm.  2  Vent.  361.      3  P.  Wms,  244.   n.     2    Vesey,  jun. 

\     9  Vesey^jun.  3*2.)     And  if  notice  of  the  trust  existed 

n  the  purchase  was  made,  then  the  general  rule  is,  that 

>urchaser  becomes  himself  the  trustee,  notwithstanding 

consideration  paid  ;    (Saunders  v.  Dchetv,  2  Vern,  271. 

n6.    152,  153.)  and,  though  he  may  not,  perhaps,  be 

^9  in  most  cases,  if  the  sale  is  fair,  to  look  to  the  appli- 

o/'  the  moneys,  yet,  if  the  trust  be  susptfuded  by  pro- 

^  the  Court,  and  the  sale  be  made,  as  it  was  here,  in 

pt  of  that  procejss,  the  purchaser,  with  notice,  ought 

»e  allowed  to  defeat  it.     The  question  of  notice  of 

tC    is   also   material,   inasmuch   as   the   purchaser's 

^«  of  it  goes  to  lessen  or  destroy  the  hardship,  if 

!r    should  be,  in  the  application  of  the  maxim,  caveat 

If  every  man  purchases  at  his  peril,  and  is  bound 

^  the  title  and  the  competency  of  the  seller,  the 

c;  stronger,  if  he  knowingly  purchases  of  one  acting 

"Dt  trustee  for  others ;  for  then  he  is  bound  to  look 

alidity  and  the  continuance  of  the  authority,  and 

an  explanation  of  the  nature  and  existing  circum- 

*  the  trust. 

ill  not  be  nei  9ssary  to  rest  the  cause  on  this  ground. 

point,  which  has  been  pressed  for  consideration, 

-)  be  altogether  conclusive.     Admitt  ng  that  Ballou       [  •  576  J 

)wledge,  in  fact,  of  the  suit  of  Mrs.  Green  against 

len  he  made  the  purchase,  he  is,  nevertheless, 
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1815.       chargeable  with  legal  or  constructive  notice,  so  as  to  rcndrr 

v^^-s,^^-^^  his  purchase  subject  to  the  event  of  that  suit.     The  estab- 

MuRRAT      lished  rule  is,  that  a  lis  pendensy  duly  prosecuted,  and   not 

Ballou.      collusive,  is  notice  to  a  purchaser  so  as  to  afitct  and   bind 

his  interest  by  the  decree;  and  the  lis  pendens  begins  from 

the  service  of  the  su/peena  after  the  bill  is  filed. 

The  counsel  for  the  defendants  have  made  loud  complaints 
of  the  injustice  of  this  rule,  but  the  complaint  was  not  prop- 
erly addressed  to  me  ;  for  if  it  is  a  well-settled  rule,  1  am 
bound  to  apply  it,  and  it  is  not  in  my  power  to  dispense  with 
it.  I  have  no  doubt  the  rule  will  sometimes  o|  erate  with 
hardship  upon  a  purchaser  without  actual  notice ;  but  this 
seems  to  be  one  of  the  cases  in  which  private  mischief  must 
yield  to  general  convenience ;  and,  most  probably,  the  neces- 
sity of  swih  a  hard  application  of  the  rule  will  not  ar  se  in 
one  out  of  a  thousand  instances.  On  the  other  hand,  we 
may  be  assured  the  rule  would  not  have  existed,  and  have 
been  supported  for  centuries,  if  it  had  not  been  founded  in 
great  public  utility.  Without  it,  as  has  been  observed  in 
some  of  the  cases,  a  man,  upon  the  service  of  a  subpoena, 
might  alienate  his  lands,  and  prevent  the  justice  of  the  Court. 
Its  decrees  might  be  wholly  evaded.  In  this  very  case,  the 
trustee  had  been  charged  with  a  gross  breach  of  his  trust, 
and  had  been  enjoined  by  the  process  of  the  Court,  six 
months  befor6  the  sale  in  question,  from  any  further  sales. 
If  his  subsequent  sales  are  to  be  held  valid,  what  temptation 
is  held  out  to  waste  the  trust  property,  and  destroy  all  the 
hopes  and  interest  of  the  cestui/  que  trust  1  A  suit  in  chan- 
cery is,  in  such  cases,  necessarily  tedious  and  expensive,  and 
years  may  elapse,  as  in  this  case,  before  the  suit  can  be 
brought  to  a  final  conclusion.  If  the  property  is  to  remain 
all  this  time  subject  to  his  disposition,  in  spite  of  the  efforts 
of  the  Court  to  prevent  it,  the  rights  of  that  helpless  portion 
I  •^  671  i  of  the  community,  *whose  property  is  most  frequently  held 
in  trust,  will  be  put  in  extreme  jeopardy.  To  bring  home 
to  every  purchaser  the  charge  of  actual  notice  of  the  suit, 
must,  from  the  very  nature  of  the  case,  be  in  a  great  degree 
impracticable.  The  only  safe  and  efficient  means  of  pre- 
venting such  fraud  and  injustice,  is  to  charge  the  purchaser 
with  dealing  with  the  trustee  at  his  peril.  The  policy  of  the 
law  does,  in  general,  cast  that  peril  upon  the  purchaser. 
Caveat  emptor  is  the  settled  maxim  of  the  common  law.  It 
is  his  business  to  inquire  and  to  look  to  the  person  with 
whom  he  deals.  If  he  knows  him  to  be  a  trustee,  then  let 
him  inquire  of  the  cestuy  que  trusty  or  let  him  ask  at  the  re- 
gister's office,  whether  there  be  any  suit  pending  against 
such  trustee.  He  can  always  be  safe  if  he  uses  due  dili- 
gence ;  but  the  other  party  has  no  means  of  safety  beyond 
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his  application  to  the  Court.  Whatever  may  be  thought  of  1815. 
the  rule,  it  appears  to  me  to  be  less  severe  than  that  ac-  v,^*^-s^-^^ 
knowledged  rule  of  the  common  law,  on  which  our  Courts  Murrat 
have  repeatedly  acted,  that  a  conveyance  of  land,  without 
any  warranty  or  covenant  of  title,  will  not  enable  the  pur- 
chaser to  resort  back  to  the  seller,  even  if  the  title  should 
fail;  {Frost  v.  Raymond,  2  Caines^s  Hep.  188.)  and  if  he 
has  covenants  to  secure  bis  title,  he  can  seek  for  no  more 
than  the  consideration  which  he  has  paid,  without  ai^y  al- 
lowance for  the  rise  in  value  of  the  land,  or  the  value  of  the 
improvements.     (Pitcher  v.  Livingston,  4  Johns,  Rep.  1.) 

I  have  said  that  the  lis  pendens  was,  of  itself,  notice  to  the 
purchaser,  and  it  will  now  be  proper  to  show  that  this  rule 
is  well  established  in  our  law.  It  is  no  more  than  an  adop- 
tion of  the  rule  in  a  real  action  at  common  law,  where,  if  the 
defendant  aliens  after  the  pendency  of  the  writ,  the  judg- 
ment in  the  real  action  will  overreach  such  alienation.  It 
was  one  of  the  ordinances  of  Lord  Bacon,  laid  down  for  the 
better  and  more  regular  administration  of  justice  in  the  Court 
of  ChcHcery,  that  "  no  decree  bindeth  any  that  cometh  in 
bona  fide,  by  conveyance  from  the  defendant,  before  *the  [  ♦  573  ] 
bill  exhibited,  and  is  made  no  party,  neither  by  bill  nor  order ; 
but  where  he  comes  in  pendente  lite,  and  while  the  suit  is 
in  full  prosecution,  and  without  any  color  of  allowance  or 
privity  of  the  Court,  there  regularly  the  decree  bindeth." 
(Lord  BacoiCs  works,  vol.  4.  511.)  Here  we  find  the  rule 
declared  above  two  centuries  ago,  and  by  the  highest 
authority  to  which  we  can  appeal  ;  and  it  will  appear  to 
have  received  support  and  application  down  to  this  day. 
In  the  case  of  Martin  v.  Stikes,  (cited  by  Lord  Nottingham, 
in  his  Prolegomena  of  Equity,  and,  again,  in  11  Ves,  200.) 
the  bill  was  filed  in  1640,  and  was  abated,  by  death,  in 
1643;  and  a  bill  of  revivor  was  filed  in  1662,  and  the 
purchase  was  made  in  1651,  and  yet,  as  the  purchase  was, 
by  relation  of  the  bill  of  revivor,  made  pendente  lite,  the 
purchaser  was  held  bound,  and  by  no  less  a  character  than 
Lord  Clarendon.  I  cite  this  case,  not  with  approbation, 
but  merely  to  show  the  great  extent  to  which  the  rule  has 
been  anciently  carried.  When  this  very  case  was,  after- 
wards, in  a  new  shape,  brought  before  Lord  Keeper  Bridge 
man,  (I  Cas.  in  Ch.  150.)  he  observed,  that  it  was  not 
form,  but  the  substance  of  a  decree,  that  all  are  bound  by  it 
who  come  in,  pendente  lite.  The  case  of  Culpepper  v. 
Austin,  which  was  a  few  years  subsequent,  (2  Ch.  Cas.  115. 
22 i.)  is  a  strong  determination  on  the  same  point:  in  that 
case  the  testator  had  conveyed  his  lands  to  his  executors, 
in  fee,  to  pay  his  debts ;  and  after  his  death  the  defendant 
purchased  the  lands  of  the  executors  for  a  valuable  consider* 
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ation.  The  heir  brought  his  bill,  to  ha?e  the  land,  on  the*, 
ground  that  the  lands  were  not  wanted  to  pay  debt.s  ;  and  the 
lord  chancellor  held,  that  the  suit  pending  between  the 
heir  and  the  trustee,  to  have  an  account,  was  ^ufiieit  nt  no- 
tice, in  law,  without  actual  notice  of  the  suit,  and  (he  party 
purchased  at  his  peril ;  so  that  if,  in  the  event  of  the  suit, 
it  appeared  that  the  sale  was  uiuiecesisary  and  improper,  the 
heir  would  recover  against  the  purchaser.  It  turned  out, 
afterwards,  that  the  defendant  kist  h:s  purchase,  though  he 
•had  no  actual  notice  of  the  suit,  and  though  he  had  pur- 
chased and  paid  the  same  day  the  b.ll  was  exhibited,  (^u/e, 
as  to  this  result,  what  was  said  by  the  chmicellor  in  Baens 
V.  Canning,  1  Ch.  Cas.  301.)  The  case  of  Fleming  v. 
Page  and  Blaker  arose  during  the  lime  of  Lord  Nottingham^ 
(Rep.  temp.  Finch,  Siil.)  These  were  purchases  made  by 
the  defendants  for  a  valuable  consideration,  but  they  were 
made  pendente  lite,  and  for  that  reason  tlje  purchasers  were 
decreed  to  reconvey  and  deliver  up  the  writings.  The 
same  general  principle,  that  all  peisons  who  come  in  as 
purchasers,  pendente  lite,  though  they  are  no  parti4.s  to  the 
suit,  they  and  their  interests  shall  be  bound  and  avoided  by 
the  decree,  is  laid  down  as  the  known  law,  in  several  cases 
to  be  found  in  I  ernon,  and  to  which  it  will  be  sufficient 
only  to  refer.  {Preston  v.  Tubbin,  1  Vem.  ^86.  Anon,  I 
Vem,  318.  Goldson  \,  Gardner,  cited  in  Self  v.  Madox,  1 
Vem,  459.     Finch  v.  Newnham,  2  I'trn.  216.) 

If  we  come  down  to  more  modern  times,  when  the  prra- 
ciples  of  equity  may  be  supposed  to  have  been  more  highly 
cultivated,  and  more  precisely  defined,  we  shall  find  the 
rule  recognized  with  equal  force.  Thus,  in  Sorrel  v.  Car- 
penter, (2  P.  Wms.  482.)  the  defendant  purchased  an  es- 
tate, pendente  lite,  from  one  Ligo,  after  subpoena  served 
on  Ligo,  and  before  answer,  for  the  full  value,  and  without 
any  notice  of  the  plaintifTs  title,  or  actual  notice  of  the  suit. 
This  was  the  strongest  case  that  could  be  imagined,  and 
under  circumstances  far  more  favorable  to  the  purchaser 
than  the  present ;  and  Lord  Ch.  hi  g  said,  that  it  was  a 
very  hard  case  to  set  such  a  purchase  aside,  yet  he  ad- 
mitted that  such  was  the  rule,  and  that  it  was  taken  from 
analogy  to  alienations  pending  a  real  action  at  law.  This 
do4itrine  came  frequently  under  the  review  of  Lord  Hard" 
icicke,  and  he  always  held  that  a  purchaser,  pendente  Kit, 
was  bound  by  the  decree  in  the  suit.  The  pendency  of  the  suit 
was,  of  itself,  notice;  and  he  observed,  that  the  rule  was  to 
prevent  a  greater  mischief  that  would  arise  by  people's  pur- 
chasing a  right  under  *li ligation.  (Garth  v.  fVard,  2  Atk,  174. 
fVorsley  v.  Scarborough,  3  Jltk.  392.)  Lord  Camden^  after- 
wards, enforced  the  same  rule.  '^I  hold  it,"  he  said,  **bm  % 
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feneral  rule,  that  an  alienation  pending  a  suit  is  void."  (  H'al- 
er  V.  S/nabpood^  Amb.  676.)  I  shall  conclude  this  view  of  the 
English  authorities  with  noticing  the  observations  of  the  mas- 
ter of  the  rolls  in  the  case  of  The  Bishop  of  fVinehtstcr  v. 
PainCy  (1 1  Ves.  IM.)  "  He  who  purchases  during  the  penden- 
cy of  the  suit,  is  bound,"  says  Sir  William  Grant,  '*  by  the  de- 
cree that  may  be  made  against  the  person  from  whom  he  derives 
title.  The  litigating  parties  are  exempted  from  the  neces- 
sity of  taking  any  notice  of  a  title  so  acquired.  As  to  them, 
it  is  as  if  no  8uch  title  existed.  Otherwise,  suits  would  be 
i.^terminable,  or,  which  would  be  the  same  in  effect,  it  would 
be  in  the  pleasure  of  one  paity  at  what  period  the  suit  should 
be  determined.  The  rule  may  sometimes  operate  with 
hardship,  but  general  convenience  requires  it." 

It  would  be  impossible,  as  I  apprehend,  to  mention  any 
rule  of  law  which  has  been  established  upon  hig!)er  authority 
or  with  a  more  uniform  sanction  ;  and  I  ^houll^  have  thought 
it  necessary  to  apologize  for  wasting  so  much  lime  on  the 
point,  if  1  had  not  found  thr  rule,  aticient  and  stable  as  it  is, 
qqestioned  and  resisted  by  plaus.ble  considerations  aidressed 
to  the  feelings.  I  may,  al-o,  be  permitted  to  add,  that  as 
I  am  without  the  aid  of  any  public  reports,  or  ar.y  distinct 
knowledge  of  the  decisions  of  this  Court  during  the  time  of 
rhy  predecessors,  I  am  obliged,  in  almost  every  ca-e,  to  re- 
assert, expound  and  vindicate  the  principles  of  our  equity 
jurisprudence.  Many  a  point  is  now  raised  which  would, 
probably,  never  have  been  disturbed,  if  the  means  had  been 
afforded  to  learn  the  doctrines  of  the  Court ;  and  it  cannot 
be  too  often  repeated,  and  too  deeply  impressed,  that  es- 
tablished principles  in  equity  can  no  more  be  dispensed  with 
than  the  rules  of  law,  and  for  this  plain  reason,  that  I  am  not 
clothed  with  a  dispensing  power. 

*The  persons  in  whose  behalf  this  suit  was  instituted  are, 
consequently,  c  ntitled  to  a  conveyance  of  the  land  sold  to 
Ballon,  equally  as  if  the  title  had  remained  in  Winter. 
The  suit  is,  also,  against  llant,  the  assignee  of  the  bond  and 
mortgage  given  by  Ballon;  and  the  counsel  for  the  plaintiff 
-oek  either  the  land  or  the  proceeds  of  the  sale,  and  appear 
l»»  be  equally  willing  to  accept  of  either.  Hunt  purchased 
the  bond  and  mortgage,  as  he  says,  without  knowing  or  in- 
quiring as  to  the  consideration  for  which  they  were  given ; 
and  though  he  took  them  subject  to  all  the  equitable  claims 
of  Ballon,  yet,  as  between  him  and  the  plaintiffs,  the  ques- 
tion may  not  be  the  same  ;  and  I  think  it  will  be  unnecessary 
for  me  to  decide,  at  present,  whether  the  doctrine  of  this 
case  reaches  him,  so  as  to  protect  from  assignment  all  the 
bondf;  and  other  securities  taken  by  Winter  in  his  character 
of  trustee. 
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18/5.  This  point  underwent  much  discussion  in  the  house  of 

^^^^/'-^-^  lords,  in  Redfearn  v.  Ferrier  and  others;  (1  Dow^s  Rep,  50.) 
Hurray      and  it  was  there  held,  on  appeal  in  a  ikotch  case,   that  a 
Ballou.      latent  equity,  in  a  third  person,  shall  not  defeat  a  bona  fide 
assignee  of  a  right  without  notice,  except  it  be  an  assign- 
ment by  an  executor,  which  carried  on  the  face  of  it  notice 
of  his  fiduciary  character.     (See  p.  54.  59,  60.  66.  72.) 

The  claim  raised  by  the  bill  against  BalloUy  for  the  land, 
and  against  Hunt^  for  the  proceeds  of  the  sale,  are  inconsist- 
ent with  each  other ;  for  the  one  annuls,  and  the  other  af- 
firms the  sale.  The  claim  to  the  land  is  clear  of  all  difiSculty, 
and  comes  within  all  the  cases ;  and  the  only  use  I  shall 
make  of  the  demand  in  the  alternative,  for  the  lands  or  the 
proceeds,  will  be  to  relieve  Ballou^  as  far  as  it  is  possible, 
from  the  loss  of  his  improvements,  by  giving  him  the  alterna- 
tive, to  convey  the  land,  or  keep  the  land,  and  pay  the 
amount  of  the  consideration  he  gave,  together  with  the  in- 
terest thereon. 

I  shall,  accordingly,  decree,  that  the  defendant,  Ballou^ 
within  40  days  from  the  service  of  a  copy  of  the  decree, 
[  •SSS  ]  *convey,  in  fee,  the  lot  in  question  to  Mary  Green  and  Henry 
GreeUy  to  be  held  by  them,  in  trust,  &c.,  unless  he  shall, 
within  that  time,  elect  to  pay,  and  actually  pay,  or  tender 
to  the  said  trustees,  the  amount  of  the  bond  he  gave  to  fViu" 
ter,  with  interest  thereon,  to  the  date  of  this  decree. 

As  Ballou  is  not  charged  with  actual,  and  only  with  con- 
structive, notice  of  the  suit,  here  is  no  real  fraud  in  the  case ; 
and  though  the  purchase  cannot  be  permitted  to  stand,  there 
is  equity  in  not  carrying  the  doctrine  of  constructive  notice 
in  this  case  so  far  as  to  charge  him  with  costs.  I  shall,  there- 
fore, not  award  costs  to  either  party,  as  against  the  other; 
and  the  bill,  as  to  the  defendant.  Hunt,  must  be  dismissed. 
But  as  there  was  probable  ground  for  bringing  him  into  Court, 
and  as  he  has  no  more  real  equity  to  protect  him  than  the 
other  defendant,  I  shall  dismiss  the  bill,  as  to  him,  without 
costs. 

Decree  accordingly. 
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J.  &  H.  Boyd  against  M'Lean  and  Wife.  botd 

M'Lkan. 

If  A.  purchases  land  with  his  own  nioiiey,  but  the  deed  is  taken  in  the 
name  of  B.,  a  trust  results,  by  operation  of  law,  to  A. ;  and  the  fact, 
whether  the  purchase  was  made  with  the  money  of  A.,  on  which  t/u 
resulting  trust  is  to  arise,  may  be  proved  by  parol,  it  not  being  within 
the  statute  of  frauds. 

And  this  parol  evidence  is  admissible,  not  only  against  the  face  of  the 
deed  itself,  but  in  opposition  to  the  ansufer  of  the  trustee,  denying  the 
trust ;  and  that,  it  seems,  after  the  death  of  the  nominal  purchaser. 

Such  evidence,  however,  is  to  be  received  with  great  caution. 

THE  bill,  which  was  filed  in  Januttry,  1812,  staled,  that      Nov.inh, 
the  plaintiffs,  in  March,  1803,  entered  into  articles  of  agree- 
ment, in  writing,  with   Thomas   Colden,  whereby  he  agreed 
to  sell  to  the  plaintiffs,  in  fee,  and  they  agreed  to  purchase, 
a  lot  of  land  in  Ncivburprh,  containing   10  acres,  for  which 

FA  COO  1 

*the  plaintiffs  agreed  to  pay  1 ,000  dollars  in  4  years,  with  I  *^^^  J 
interest  from  the  1st  of  May,  1803;  and  Colden  agreed  that 
the  plaintiffs  might  take  posse^^sion,  and  that  he  would  execute 
a  conveyance,  on  payment  of  the  money  as  mentioned.  That, 
in  Jane,  1907,  the  plaintiffs  applied  to  the  defendant  for  a 
loan  of  1,500  dollars,  for  securing  the  repayment  of  which 
they  were  to  give  a  bond  and  mortgage ;  to  avoid,  however, 
the  operation  of  two  judgments  against  the  plaintiffs,  which 
w^ould  have  a  priority  to  the  mortgage,  jf  the  conveyance 
of  tlie  lot  was  made  to  the  plaintiffs,  it  was  agreed  that  CoU 
lien  should  execute  the  ilecd  to  ihc  defendant  as  security  for 
the  loan,  and  that  the  defendant  should  reconvey  the  prem- 
ises to  the  plaintiffs,  on  ^hc  repayment  of  the  1,500  dollars, 
in  four  years,  with  interest.  In  pursuance  of  this  agree- 
ment, the  defendant  lent  the  plaintiffs  the  1,500  dollars,  and 
Colden,  being  paid  the  1,000  dollars,  conveyed  the  land,  at 
the  request  of  the  plaintiffs,  to  the  defendant.  That,  after- 
wards, the  defendant  lent  the  plaintiffs  some  other  small  sums 
of  moneys,  amounting  in  the  whole  to  305  dollars  and  50 
cents,  for  which  the  plaintiffs  gave  their  bond ;  that,  on  the 
^2d  of  Juiif,  1811,  and  before  the  expiration  of  the  4  years 
frnm  the  lime  of  the  first  loan,  the  plaintiffs  called  at  the 
house  of  the  defendant,  to  pay  him  the  whole  amount  due  to 
him  ;  and,  in  his  absence,  offered  to  pay  his  wife  2,500  dol- 
lars, in  specie,  being  the  amount  of  all  the  loans,  with  inter- 
est, which  she  refused;  and,  in  Ausniat,  1811,  the  defendant 
brought  an  action  against  the  plaintiffs  on  the  bond,  and  re- 
fuses to  reconvey  the  land  to  the  plaintiffs,  <fec.  The  plain- 
tiffs prayed  that  the  defendant  might  come  to  an  account ; 
and  that,  on  the  plaintiffs  paying  the  amount  due  to  the  de- 
fendant;  he  might  be  decreed  to  reconvey  the  premises,  <fec. 

453 


S83  CASE3  m  CJiAKCmy' 

1815.  The  defendant,  in  his  answer,  admitted  the  agreement  le- 

K.^^s^^^^y  tween  the  plaintiffs  and  Colden,  in  1603,  and  that  the  plain- 
BoTD        tiHs    took    possession   under  it,     But   he  alleged   tliat  the 
M'Lkaw       plaintiffs  did  not  perform  their  part  of  the  agreement,  nor  pay 
the  1,000  dollars  to  Colden,  though  demanded  by  bim ;  and 
[  *  584  ]       ^that  the  agreement  was  dissolved,  and  it  was  so  understood 
by  all  parties.     That  Golden  offered  to  sell  the  premises  lor 
1,500  dollars,  in  cash;  that  the  plaintiffs,  in  June,  IbOT,  ap- 
plied to  the  defendant  for  the  loan  of  1.500  dollurfi",  in  ordtr 
to  make  the  purchase,  and  the  defendant  refused  to  lend  the 
money  ;  that  the  plaintifl's  then  advised  the  defendant  to  make 
the  purchase,  which  he  did  accordingly,  and   paid    Coldm 
the   1,500  dollars,  and   took  the  deed.     I'hat  the  business 
of  the  purchase  and  payment  was  transacted  by    Hiliiain 
Ross  J  as  the  agent  of  the  defendant.     The  defendant  denied 
any  agreement  for  a  loan  of  1,500  dollars,  or  that  the  plain- 
tiffs should  mortgage  the  land   to  secure  it ;  that  he  knetV 
nothing  of  any  judgments  as  stated  in  the  bill  of  the  |Jaio- 
tiffs,  and  denied  that  the  deed  was  taken  by  him,  as  a  .sub- 
stitute for  a  mortgage,  or  that  any  loan  was  agreed  to;  and 
averred  that  the  conveyance  to  him,  by  Coldtn,  was  made 
absolutely,   and   without  any   agreement  to  reconvey,  &c. 
He  admitted  that,  being  urged  by  the  plaintiffs,  and  us>ured 
by  them  of  their  ability  to  pay  soon,  he  did,  about  the  time 
of  his  purchase  from   Coldtn,  tell  the  plaintiffs,  that  if  the 
1,500  dollars  was  paid  to  him,  within  two  years  from  the 
time  of  the  purchase,  with  interest,  he  would  sell  and  con- 
vey to  them  the  land;  that  this  was  a  mere  parol  promise; 
that  1,500  dollars  was,  at  that  time,  the  value  of  the  land; 
that  the   plain  tiHs  were  permitted  to  remain  in  possession, 
without  any  special  agreement,  and  did  not  pay,  or  offer 
J  pay,  the  1 ,500  dollars,  &c. ;  and  the  defendant  insisted 
on  the  benefit  of  the  statute  of  frauds,  which  avoided  the 
parol  agreement,  &c. 

He  admitted  that  the  plaintiffs,  in  his  absence,  offered  to 
pay  to  his  wife  2,500  dollars,  which  was  refused  ;  but  alleged 
that  no  money  was  shown  or  counted ;  that  he  afterwards 
sued  the  plaintiffs  on  the  bond,  &,c. 

Twelve  witnesses  were  examined  on  the  part  of  the  plain- 
tiffs, and  four  on  the  part  of  the  defendant ;  but  it  is  unne- 
cessary to  detail  the  evidence  contained  in  their  depositions, 
I  *  585  J       as  ^the  material  parts  are  stated,  and  the  whole  weighed  by 
the  Court  in  pronouncing  the  decree. 

The  cause  was  argued  by  T.  A.  Emmet,  for  the  plaintifik, ' 
and  5.  Jones,  jun.  for  the  defendant. 

The  counsel  for  the  defendant  objected  to  the  competency 
of  the  parol  evidence,  to  prove  a  parol  contract,  or  a  result 
ing  trusty  and  it  was  read,  subject  to  all  exceptions. 
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For  the  plaintiffs^  it  was  insisted,  1 ,  That  the  1 ,500  dollars,        1815. 
paid  to  Colden,  in  JunCy  1807,  was  borrowed  of  the  defend-  v,^^s/'-»^^ 
ant,  and  received  by  Colden  as  the  monev  of  the  plaintiffs ;        Botd 
and  that,  the  purchase  being  made  with  their  money,  a  result'      mmlxait. 
ing  trust  was  created  for  their  benefit. 

2.  That  the  defendant  took  the  deed,  as  a  mortgage  mere- 
ly, or  by  way  of  security  for  the  loan,  and  that  the  plaintiffs, 
therefore,  had  a  redeemable  interest,  which  was  not  barred 
by  the  non-payment  at  a  particular  day.  (1  FonbL  Equ, 
b.  1.  ch.  6.  8.  2.  p.  292.  n.  («.)  Newlandon  Contracts^  130 
—138.) 

3.  That  if  the  defendant  did  not  intend  to  take  the  deed 
as  a  trust,  he  obtained  '\i\ii  fraud,  [Roberts  on  Frauds,  102. 
1  Cruise  Dig.  485.  s.  61.) 

For  the  defend  ant  y  it  was  insisted,  that  the  defendant,  in 
his  answer,  having  absolutely  denied  any  loan,  or  trust,  the 
parol  evidence  was  inadmissible.  To  admit  parol  proof  of 
confessions  of  a  defendant,  in  contradiction  to  his  answer, 
to  recover  real  property,  must  be  of  the  most  dangerous  ten- 
dency. (Sugden^s  Laio  of  Vendors,  415 — 418.)  That  the 
answer  of  the  defendant  was  supported  by  the  evidence  of 
Ross,  his  agent.  That,  according  to  the  plaintifTs  statement 
of  the  parol  contract,  it  was  unilateral,  on  one  side  only  ; 
there  was  no  reciprocity. 

That  to  constitute  a  mortgage,  there  must  be  a  defeasance 
in  writing,  there  being  no  other  way  to  defeat  an  absolute 
conveyance  in  writing,  unless  there  be  fraud ;  {Prec,  in  Ch. 
•426.  Str.  2.56.  Tulhot's  Cases,  61.)  but  the  plaintiffs,  [*586j 
by  their  bill,  having  put  their  case  solely  on  the  ground  of  a 
resulting  trust,  ought  not  to  be  listened  to,  on  the  suggestion 
of  fraud.  The  charge  of  fraud  is  fully  repelled  by  the  evi- 
dence of  Ross. 

The  Chancellor.  The  ground  on  which  the  claim  of 
the  plaintiffs  rests  is,  that  the  1 ,500  dollars,  which  were  paid 
to  Thomas  CoU en,  in  1807,  as  the  consideration  for  the 
purchase  of  tlie  premises,  were  the  moneys  of  the  plaintiffs, 
procured  from  the  defendant  as  a  loan,  and  that  the  defend- 
ant took  the  deed  in  his  own  name,  by  agreement,  and  be- 
came thereby  a  trustee  for  the  plaintiffs;  and  that  such  a  re- 
itulting  trust,  being  a  trust  arising  "by  implication,  or  con- 
struction of  law,"  is  expressly  excepted  from  the  operation 
of  the  statute  of  frauds,  (Laws  of  N.  Y.  sess.  10.  ch.  44. 
bcct.  13.)  and  may  be  proved  by  parol. 

Two  questions  arise  upon  this  case,  1 .  Whether  the  law 
be  as  has  been  suggested  ;  and,  2.  If  the  parol  proof  be  ad- 
missible, whether  it  be  sufficient  to  establish  the  fact. 
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1815.  There  is  no  doubt,  that  if  A.  purchases  an  estate  with  his 

••^'^s/^^^  own  money,  and  the  deed  be  taken  in  the  name  of  B.,  a  trust 
BofD  results,  by  presumption  of  law,  to  A.,  who  advances  the 
M'L£AN.  nioney.  This  is  a  well-known  and  a  universally-admitted 
rule  in  equity.  The  point  raised  is,  whether  such  a  result- 
ing trust  be  within  the  statute,  of  frauds,  and  whether  the 
fact,  on  which  the  trust  arises,  may  be  shown  by  parol  proof, 
in  opposition  to  the  language  of  the  deed,  and  even  in  oppo- 
sition to  the  defendant's  answer. 

There  are  several  writers  who  have  discussed  this  point 
t  ^udg.  Law  Sugden\  says,  that  the   parol   pro©f  is  clearly  admissible ; 
:i9.  '  but  that  it  seems  doubtful  whether  it  be  admissible  against 

t2>i(it.  150.  the  answer  of  the  trustee  denying  •the  trust.  SandtrsX  is 
wte  {2j  San-  of  Opinion,  that  if  the  consideration  money  is  expressed  in 
'Tnuu,  '"27^  the  deed  to  be  paid  by  the  grantee,  parol  proof  cannot  be 
1^-  admitted,  after  tlie  death  of  the  nominal  purchaser,  to  prove 

[  *  587  ]  *the  resulting  trust ;  but  Sugden  says,  there  is  no  reason  or 
authority  for  that  distinction,  and  that  it  may  be  received 
$  ^  ^^'«'- 0/ after,  as  well  as  before,  his  death.  Roberts^  goes  further, 
*'  '  and  denies  that  a  confession  of  the  trust,  by  the  nominal  per- 
chaser,  can  be  proved  at  all  by  the  parol  evidence  of  a 
third  person.  If  I  were  to  be  governed  by  the  weight  of 
these  different  opinions,  I  should  place  reliance  upon  the 
judgment  of  »Swo^(/V/i,  as  being  the  mo^t  accurate  and  per- 
spicuous writer.  But,  on  a  question  of  importance,  and  lead- 
ing to  so  much  discussion,  I  have  felt  it  to  be  a  duty  to  look 
into  all  the  cases ;  and  the  conclusion  in  my  mind  is,  that  1 
am  bound  by  authority  to  /eceive  the  proof  If  the  point 
were  res  integro^  I  should  be  inclined  to  agree  with  Sir 
I  Ambi.  409.  Thomas  Clarke^  in  Lane  v.  Deighion,\\  that  such  evidence  is 
too  dangerous  in  its  consequences  ;  but  this  objection  comes 
too  late,  as  the  rule  appears  to  be  well  established,  and  as  he 
observed,  when  he  was  obliged  to  bow  to  the  authorities,  "I 
must  not  be  wiser  than  my  predecessors." 

In  Cascoigne  v.  Thcviiig,  (1  Vem,  366.)  which  was  as 
early  as  in  1685,  before  Sir  John  Trevor^  the  master  of  the 
rolls,  the  very  point  before  us  arose  in  its  full  extent,  and 
the  fact  of  the  purchase  with  the  money,  of  the  plaintiff 
was  charged  in  the  bill  and  denied  in  the  answer,  and  the 
statute  of  frauds  was,  also,  relied  on  as  a  defence.  After  a 
long  debate,  the  plaintiff  was  admitted  to  read  his  proofs; 
and  as  the  evidence  consisted  only  of  what  had  passed  in 
discourses,  and  been  owned  by  the  defendant,  and  was 
doubtful,  and  left  some  secret  in  the  cause  not  understood, 
the  bill  was  dismissed,  though  without  costs.  This  case 
settled  the  principle,  and  only  left  a  salutary  admonitioo  as 
to  the  caution  with  which  such  proof  ought  to  be  examined 
The  case  of  Kirk  v.  Webb  (Free,  in  Chan.  84.)  was  some 
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years  later,  and  looks  rather  unfavorable  to  the  admission  ]815. 
of  the  parol  proof  It  appeared,  before  a  master,  that  part  v^^^s^^^^ 
of  the  purchase  money  laid  out  by  a  trustee,  in  lands,  be«  Botd 
longed  to  the  trust  estate ;  and  the  question  was,  whether,  m'Leaw. 
*upon  that  proof,  the  lands  so  purchased  might  not  be  follow-  r  «  593  1 
ed  by  the  cestuy  que  trust.  The  decision  was  against  the 
bill ;  but  the  opinion  of  the  Court  (consisting  of  the  chan- 
cellor, assisted  by  the  master  of  tiie  rolls  and  one  of  the 
judges)  is  not  reported  with  any  precision  or  clearness.  Mr. 
J.  Powell  said,  it  was  a  case  without  precedent ;  and  the 
master  of  the  rolls,  who  was  also  against  the  plaintiff,  ob- 
served, that  if  it  had  been  plainly  proved,  that  the  purchase 
had  been  made  with  the  profits  of  the  trust  estate,  he  should 
have  decided"  otherwise.  The  particular  reasons  of  the 
chancellor,  and  who  was  no  less  a  character  than  Lord 
Somers,  are  passed  over  in  silence.  The  case  is.  therefore, 
imperfectly  reported;  and  if  it  were  intended  to  be  decided, 
that  trust  money  laid  out  in  land  could  not  be  followed  by 
parol  proof,  the  case  has  been  decidedly  overruled,  for  such 
an  inquiry  has  been  frequently  directed,  as  was  done  in 
Lane  v.  Dighton,  [Amb.  409.)  and  in  several  cases  which 
are  there  cited  by  the  master  of  the  rolls.  The  next  case 
which  I  shall  mention,  in  favor  of  the  parol  proof  of  a  re- 
sulting trust,  is  one  that  arose  in  1729,  before  Lord  Ch. 
JK/ig^,  (ex  parte  V'rnon,  2  P,  Wins,  548.)  He  admitted 
parol  proof  of  acknowledgments  by  the  nominal  grantee, 
that  the  purchase  money  was  paid  by  another,  and  that  the 
grantee  was  only  a  trustee,  though  he  had  taken  the  receipt 
of  payment;  and  he  directed  the  infant  heir  of  the  grantee 
to  convey  to  the  cestuy  que  trust.  Lord  Harduicke  re- 
peatedly, as  in  the  cases  of  Ryall  v.  Ryall,  (i  Atk,  59. 
Amb.  413.  5.  C.)  milis  v.  milis,  (-2  Atk.  71.)  and  Lloyd 
V.  Spillet,  (2  Atk.  148.)  recognized  the  doctrine,  that  where 
a  purchase  was  made  in  the  name  of  A.,  and  the  money 
paid  by  B.,  it  was  the  case  of  a  resulting  trust  which  was 
excepted  out  of  the  statute  of  frauds;  and  that  this  fact, 
from  which  the  trust  was  to  arise,  could  be  established  by 
parol  proof.  We  meet  with  the  same  decision,  afterwards, 
by  Sir  Thomas  Clarke,  in  Peachy^ $  case,  (cited  in  Sugden's 
Law  of  Vendors,  3d  Lond.  edit.  p.  462.)  as  well  *as  in  the  [  *  589  ] 
case  of  Lane  v.  Dighton,  to  which  I  have  already  alluded. 
But  in  Bartlett  v.  PickengiH,  (cited  in  note  to  4  East.  577.) 
Lord  Northington  makes  no  distinction,  whether  the  trust 
was,  or  was  not,  denied  in  the  answer ;  and  this  case,  and 
the  one  in  Ftrwon,  would  seem  to  be  sufficient  to  remove 
any  doubt  as  to  the  competency  of  the  proof  in  opposition 
to  the  answer.  In  that  case,  the  defendant  bought  an  estate  • 
for  the  plaintifl*,  and  took  the  deed  in  his  own  name,  and 
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1815.       refused  to  convey,  and  in  his   answer  denied  any  tnisl 
v.^^-^^^--^.  •  There  was  no  written  agreement  in  the  case,  nor  was  a«j 
Boyd        part  of  the  purchase  money  paid  bg  the  plaintiff:  and,  on 
M'Lkait       ^^^  ground,  parol  proof  that  the  estate  was  purchased  for 
the  plaintiff,  was  rejected.     The  Lord   Ch.,  however,  ob- 
served,  *  that  it  was  not  Hke  the  case  of  money  paid  by  one 
man,  and  a  conveyance  taken  in  the  name  of  another.     If  Me 
plaintiff  paid  any  money  ^  or  if  any  fraud  was  used  by  the  de- 
fendant, to  prevent  an  execution  of  the  agreement,  it  would 
have  been  a  reason  with  him  to  admit  the  evi.k  nee." 

This  lust  case  further  shows,  that  the  question  of  loan  or 
no  loan  is  a  proper  object  of  inquiry  in  respect  to  this  trust ; 
for  it  was  observed,  that  if  the  bill  charges  that  the  estate 
was  bought  with  the  plain tiflfs  money,  and  the  defendant 
shoulJ  say  he  borrowed  it  of  the  plaintifi",  then  the  proof 
would  be  whether  the  money  was  lent  or  not. 

In  the  late  case  of  Lench  v.  Lench,  (10  Vcs,  517.)  the 
master  of  the  rolls.  Sir  H^m.  Grant,  admitted  parol  proof 
of  the  naked  declarations  of  the  purchaser  that  the  purchase 
was  made  with  trust  money  belonging  to  the  plaintiiT;  and 
he  observed,  that  whatever  doubts  might  have  been  formerly 
entertained  upon  the  subject,  it  was  now  settled,  that  money 
might,  in  this  manner,  be  followed  into  the  land  in  which  it 
was  invested,  and  a  claim  of  this  sort  supported  by  parol  evi- 
dence. In  a  still  later  case,  (Finch  v.  Finch,  J5  Vts.  50.) 
Lord  Eldon  speaks  of  the  rule  admitting  a  resulting  tnist,  out 
of  the  statute  of  frauds,  as  a  clear  rule,  and  long  established. 
I  •  590  ]  *To  this  tran  of  chancery  decisions  we  ought  to  add,  as  a 

circumstance  of  decisive  weight,  that  the  Supreme  Courts  of 
this  state,  and  of  Pennsylvania,  have  received  and  treated 
the  rule  in  ec^uity  which  these  cases  support,  as  being  settled 
beyond  all  doubt  or  contradiction.  {Jackson  v.  Stembergh, 
1  Johns.  Cases,  153.  Foote  v.  Colvin,  3  Johns.  Rep.  216. 
Lessee  of  German  v.  Gabbald,  3  Binney^s  Rep.  302.) 

I  consider  myself,  therefore,  bound  by  this  series  or  author- 
ities, and  that  the  parol  proof  taken  in  the  present  case  is  to 
be  received  a^^  competent. 

I  think  there  can  be  no  question  but  that  the  suit,  if  it  can 
be  otherwise  sustained,  is  brought  within  sufficient  time. 
The  bill  was  filed  within  four  years  and  a  half  frum  the  pur- 
chase of  the  defendant,  and  the  plaintiffs  have  continued  in 
possession.  It  has  no  analogy  to  the  case  of  Delane  v.  De- 
lane,  (4  Bro,  P  C.  25^.)  where,  though  the  resulting  trust 
was  established  by  parol  proof,  yet  the  demand  was  rejected 
as  stale,  there  having  been  an  acquiescence  of  17  yean 
iioder  a  denial  of  the  trust,  and  possession  against  it. 
•  2.  The  next  point  in  the  case  is  on  the  question  of  feet, 
Hjl^  80  to  the  sufficiency  of  the  proof  to  establish  the  trust 
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The  cases  uniformly  show,  that  the  Courts  have  been        iQio. 
deeply  impressed  with  the  danger  of  this  kind  of  [>raof,  as  K^^'^s/^-^i^y 
tending  to  perjury  and   the  insecurity  of  paper  tide;  and         Botd 
they  have  required  the  payment  by  the  cestity  que  trust  to  be      m'Leaw 
clearly  f)roved.     In  the  case  of  Lench  v.  Lench,  Sir    fVm. 
Grant  di  1  not  deem  the  unassisted  oath  of  a  single  witness 
to  the  mere  naked  declaration  of  the  trustee  admitting  the 
trust,  as  .sufficient ;  and  there  were  no  corroborating  circum- 
stances in  the  case.     He  thought  the  evidence  too  uncertain 
and  dangerous  to  be  depended  upon.     It  would  be  easy  to 
multiply  instances  o£  the  hke  caution  and  diseretiDfl;  and 
the  only  in:]uiry  is,  whether  here  is  not  convincing  and  sat- 
isfactory proof  of  the /oan  to  the  plaintiffs,  and,  consequently, 
the  payment  of  the  consideration  in  the  deed  with  their  itkoney^. 

♦The  fact  of  tlie  loan  to  the  plaintiffs,  of  the  1,501)  dollars,  [  *  591  ' 
to  enable  them  to  purchase  the  lot,  and  the  defendant  taking 
the  deed  in  his  own  name,  merely  as  a  safer  security  for  his 
reimbursement,  is  explicitly  proved  by  the  testimony  of 
Patrick  Hurn^tt,  Thomas  Colden,  and  Benjamin  T.  Case, 
who  all  declare  that  they  were  present  when  the  parties, 
being  together,  made  or  acknowledged  such  an  agreement. 
The  testimony  of  Colden^  who  executed  the  deed,  is  equal- 
ly particular  and  impressive.  He  says  he  went  with  the 
plaintiffs  to  fyHliam  Ross,  the  acknowledged  agent  of  the 
defendant,  and  that  Ross,  as  such  agent,  agreeii  with  the 
plaintiffs,  in  his  presence,  that  the  defendant  would  lend  the 
1 ,500  dollars ;  and  that  the  deed  should  be  executed  to  the 
defendant,  to  avoid  some  debts  or  judgments  a2:ainst  the 
plaintiffs  which  might  have  preference  to  a  mortgage ;  and 
that  the  defendant  only  wished  the  money  secured,  and  that 
it  might  rest  fir  two,  three,  or  four  years  ;  and  he  says  He 
executed  the  deed  upon  this  understanding  of  the  parties, 
un  i  give  it  to  Ross,  who,  on  the  behalf  of  the  plaintiffs,  paid 
him  the  money. 

Burnett  does  not  specify  the  time  or  place,  but  says  he 
was  present  when  one  of  the  plaintiffs  applied  to  the  defend- 
ant for  the  loan  of  the  1,500  dollars,  and  the  defendant 
agreed  to  lend,  and  take  the  deed  in  his  own  name,  as  a  se- 
curity, in  consequence  of  some  bonds  or  judgments  against 
the  plaintiffs.  Case  says,  that  he  was  clerk  to  Ross,  and 
was  present  in  his  office  about  the  time  of  the  purchase,  and 
when  the  defendant  left  600  dollars,  part  of  the  1,500  dollars, 
and  one  of  the  plaintiffs  was  present ;  and  he  understood 
from  the  parties,  at  that  time,  that  the  loan  and  purchase  were 
made  as  is  stated  by  the  other  witnesses  ;  and  that  it  was  to 
receive  its  present  modification  for  the  same  reason.  These 
three  witnesses  refer  back  to  the  time  of  making  the  contract; 
and  though  the  general  character  of  Case  is  somewhat  im- 
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1815.       peached  by  the  testimony  of  fVilliam  Taylor,  yet  tJiat  tes 
v^^p-s^-^^  timony  is  not  strong,  as  Taylor  had  but  an  imperfect  knowl 
BoTD        edge  *of  the  character  of  Case ;  and  Rosi  says  that  Cktse, 
M'Leah.      ^^  ^^^  ^'"^  ^^  making  the  contract,  was  a  clerk  in  his  office, 
r  #  goo  1  In  addition  to  the  testimony  of  these  witnesses,  as  to  the 

'-  original  transaction,  the  confessions  of  the  defendant,  to  th^ 

same  facts,  are  proved  by  a  number  of  other  witnesses. 

Feter  Bannin  testifies  to  a  confession  of  the  defendant,  in 
1812,  of  the  fact  of  the  loan,  and  of  the  taking  the  deed  in 
his  own  name,  the  better  to  secure  the  money.  Jonathan 
Jordan  proves  an  acknowledgment  of  the  defendant,  in  1810, 
to  the  same  thing,  in  substance.  Other  witnesses  prove  con- 
fessions of  the  defendant,  altogether  inconsistent  with  the 
allegation  that  his  purchase  was  an  absolute  one,  and  that 
he  never  entered  into  any  contract  with  the  plaintiffs  by 
which  they  were  allowed  to  redeem  the  land.  Peter  Hedges 
heard  him  say,  in  1809,  that  he  wished  to  take  no  advantage 
of  the  plaintitis,  and  wished  to  save  to  them  the  lot ;  and 
Edward  Griswold  heard  him  say,  in  1812,  that  the  plaintifls, 
either  then  or  previously,  (and  the  witness  does  not  distinctly 
recollect  which,)  had  a  redeemable  interest;  and  that  ht  en- 
tered into  the  business  only  to  oblige  them. 

In  opposition  to  this  mass  of  evidence,  there  is  the  answer 
of  the  defendant,  expressly  denying  the  loan,  and  any  con- 
tract with  the  plaintiffs  on  the  subject,  and  insisting  that  the 
purchase  was  absolute  and  unconditional;  and  there  is,  also, 
the  testimony  of  Mr.  Ross,  the  agent  and  son-in-law  of  the 
defendant,  denying,  so  far  as  he  acted  as  agent,  the  loan  and 
the  purchase  in  trust,  and  asserting  that  the  deed  was  exe- 
cuted and  received  by  him  as  an  absolute  deed  to  the  de- 
fendant, in  pursuance  of  instructions  received  by  him  for 
that  purpose. 

The  defendant,  in  his  answer,  does,  indeed,  admit  a  parol 
observation  of  his  to  the  plaintiffs  about  the  time  of  the  pur- 
chase, but  which  made  no  part  of  the  purchase,  nor  was  in- 
tended to  be  of  any  binding  force ;  that  if  the  plaintiflTs  woulo 
pay  him  the  1,500  dollars,  with  interest,  within  two  years, 
he  would  convey  the  land  to  them.  This  averment  receives, 
\  *  593  ]  *also,  some  support  from  the  evidence  of  Taylor,  who  testi- 
fies to  a  confession  of  one  of  the  plaintiffs,  made  in  1810,  that 
when  the  defendant  purchased  the  lot,  he  gave  them,  time  to 
redeem,  and  which  time  had  passed. 

The  weight  of  the  above  testimony,  duly  compared, 
appears  to  me  to  be  decidedly  in  favor  of  the  charges 
contained  in  the  bill ;  and  there  are  several  corroborating 
circumstances  which  are  of  considerable  moment.  It  is 
admitted  that  the  plaintiffs  entered  into  a  contract  with 
Colden,  for  the  purchase  of  the  lot,  and  took  possession  under 
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that  contract ;  that  they  failed  to  make  the  payment  in  1807,  1815. 
and  were,  nevertheless,  very  solicitous  to  complete  the 
purchase,  and  applied  to  the  defendant  for  a  loan  of  money. 
So  far,  the  facts  are  agreed  on;  and  they  show  a  very 
sufficient  inducement  to  the  alleged  contract.  But  the 
defendant  denies  the  eii^stence  of  the  loan,  or  even  any 
a;5reement  for  time  to  redeem.  Why,  then,  or  for  what 
purpose,  were  the  plaintiffs,  or  one  of  them,  present  at  the 
execution  of  the  deed  and  the  payment  of  the  money  ?  If 
they  had  no  concern  in  the  purchase,  their  presence  is 
unaccountable.  The  plaintiffs  were  not  only  present  at  the 
purchase,  but  they  were  suffered  to  continue  in  possession 
for  five  years  afler  the  purchase,  or  down  to  the  commence- 
ment 4of  this  suit,  without  any  agreement  for  rent,  or  any 
demand  for  use  and  occupation.  These  facts  are  natural, 
and  consistent  with  the  charge  in  the  bill,  but  utterly 
inconsistent  with  the  allegations  in  the  answer. 

I  shall,  accordingly,  decree,  that  it  be  referred  to  a  master, 
to  ascertain  and  report  the  sum  due  to  the  defendant  on 
the  loan  of  1,500  dollars,  with  interest,  computed  from  the 
24th  of  June,  1807 ;  and  on  the  bond  for  the  payment  of  305 
dollars  and  50  cents,  and  bearing  date  the  25th  of  October, 
1803 ;  and  that  the  plaintiffs,  within  30  days  from  the  con- 
firmation of  the  master's  report,  pay,  or  tender,  the  amount 
thereof  to  the  defendant,  John  McLean,  together  with  the 
♦costs  of  the  suit  at  law  upon  the  bond.  And  that  the  [  *  591  ] 
defendant,  thereupon,  duly  execute  and  deliver  a  deed,  in 
fee,  to  the  plaintiffs,  of  the  lot  of  land  described  in  the  deed 
from  Colden  to  the  said  John  MLean,  as  mentioned  in  the 
pleadings,  with  proper  and  apt  words  of  covenant  by  the  said 
John  against  his  own  acts ;  and  that  he  further  pay  the  costs 
of  this  suit,  except  that  part  which  accrued  by  the  issuing  of 
the  injunction. 

Decree  accordingly. 


Marks  and  others  against  Pell,  devisee  and  executor 

of  Pell. 

No  length  of  time  is  a  bar  to  a  redemptioo  of  a  mortgage,  where  theie 
is  fraud  in  the  transaction,  or  where,  by  the  agreement  of  the  parties, 
at  the  time,  the  mortgagee  is  to  enter  and  keep  posMssion  uotil  he  is 
paid  out  of  the  profits. 

Pani  evidence  is  admissible  to  show  that  an  absolute  deed  was  intended 
SB  a  mortgage,  or  that  the  defeasance  has  been  destroyed  by  fraud  or 
mistake. 
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1815  ^"^  where  a  hill  was  filed  for  an  account  and  for  t  reeonveyiniiip,  fill 
years  ufier  (iio  deed,  alleged  to  be  a  mortgage,  was  giveu,  during  ali 
wliich  (line  the  defendaut  bad  been  in  possession,  parol  cvideHce  of 
the  mere  e^tfessions  of  tlie  defen(hmt,  made  17  veant  aOer  the  deed, 
that  it  was  taken  as  security  for  a  debt,  was  held  tusiifficient* 

Nov.  14th.  JOSEPH  LATHAM,  deceased,  in  his  IHetiine,  was 
seised  of  a  bouse  and  lot,  (No.  318  fVaier  street,)  in  the  city 
of  New'York,  and  on  the  14th  of  Jalyj  18U6,  made  his  will, 
at  Charleston,  S.  C,  by  which  he  gave  one  haJf  of  tlie  lot 
to  his  wife,  Martha,  in  fee,  one  fourth  to  bis  son  Gilbert,  in 
fee,  and  if  he  died  unmarried,  then  to  his  wife,  and  one  foitftl» 
to  his  nephew,  John  Latham,  and  his  niece,  Marg.  Gilbert 
Latham  died  unmarried.  The  widow  of  the  testatoi 
[  *  595  ]  married  *F»  Simpson,  who,  with  the  nephew  and  nieile,  are 
plaintiffs.  The  bill  stated,  that  the  testator,  in  1785,  being 
indebted  to  Ciilbert  Pell,  in  the  sum  of  1,500  dollars,  agreed 
to  give  him  a  mortgage  on  the  lot  in  question  ;  that  G,  Pell 
prepared  an  absolute  deed  of  the  lot,  which  the  testator 
refused  to  execute,  and  G.  Fell  agreed  to  execute  a  de- 
feasance ;  that,  on  the  4lh  of  May,  1788,  the  testator  executed 
the  deed  to  G.  Pell,  who  gave  him  a  certificate  that  the  deerf 
was  to  operate  as  a  mortgage  to  secure  the  payment  of  the 
1,500  dollars,  in  ten  years,  with  interest;  that  the  testator 
then  went  abroad  and  continued  many  years,  leaving  all  his 
papers  with  his  uncle,  Gilbert  Pell,  who,  immediately  there- 
after, tonk  possession  of  the  lot,  and  of  the  rents  and  profits, 
and  fraudulently  destroyed  the  certificate  of  defeasance; 
that  G.  Pell  died  in  1803,  and  by  his  ranLwill  devi^'ed  the 
premises  in  question  lo  the  defendant,  vvffto  be  made  his 
executor;  that  the  rents  and  profits  receivelM^  G.  Pell 
were  more  than  sufliicient  to  satisfy  the  debt,  anci'lpt  a  ' 
surplus  remained  in  ihe  hands  of  the  defenc 
plaintiffs  prayed  a  discovery  of  the  rents  and  profits 
and  whether  the  debt  had  not  been  paid  and  sati.^ 
the  defendant  might  account,  and  be  decreed  to  rec( 
the  lot,  &c. 

The  defendant,  in  bis  answer,  admitted  the  seisin, 
of  Joseph  Lathams  and  his  will;  but  he  denied  any  title 
the  testator,  since  the  4th  of  January,  1785  He  statedl 
that  he  did  not  know,  nor  believe,  that  the  testator.  j\ 
Latham^  was  indebted  to  G.  Pell ;  that  he  knew  nothino-  r)f 
any  debt,  except  that  J.  L.  executed  a  bond  on  the  4\h  of 
January,  1785,  lo  G.  P.,  for  50  pounds.  He  denied  every 
allegation  relative  to  the  agreement  for  a  mortgacre,  and  a 
certificate  of  defeasance.  He  admitted,  tnat  on  the  4th  of 
January,  1785,  G.  Pe// agreed  to  purchase  the  lot  for  635 
pounds,  and  took  a  deed,  in  fee,  for  the  premises;  that  G. 
Pell  was  uncle  of  the  testator,  who,  soon  after  the  dee<l 
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was  execu  :ed,  left  the  state,  and  was  absent  for  many  years ; 
♦but  denied  that  he  left  any  papers  with  G,  P.  when  he  went  v. 
abroad.  He  admitted  that  G.  P.  took  possession  of  the 
premises,  and  received  the  rents,  tfec.,  and  died  in  March  or 
Aprils  1803,  having,  by  his  will,  dated  in  December y  1798, 
devised  the  premises  to  the  defendant,  his  executor,  who 
had  taken  possession,  &c.  The  defendant  insisted,  that  the 
purchase  by  G.  P.  was  for  a  valuable  consideration,  and 
absolute  ;  that,  if  intended  as  a  mortgage,  there  had  been  Bo 
attempt  to  redeem  since  1785 ;  that  he  found,  among  the 
papers  of  his  testator,  the  bond  of  J.  L,  for  50  pounds ; 
that  he  could  not  ascertain  the  amount  of  the  rents  and 
profits  received  by  his  testator,  during  his  life  ;  that  the  widow 
was  entitled  to  one  third  of  the  rents,  as  her  dower,  which 
had  been  paid  to  her ;  that  he  had  paid  large  sums  for 
assessments,  &c.,  and  for  repairs. 

Stephen  Lathamy9L  witn^s  for  the  plaintiffs,  stated,  that,  in 

August y  1802,  he  went  with  Joseph  LaUiam,  who  had  come 

to  NeW'Yorky  from  the  southward,  to  his  uncle,  Gilbert  Peli, 

when  a  conversation  took  place  between   them,  in  which 

Joieph  Latham  asked  G.  Pellj  if  the  rents  of  the  house  and 

lot  in  question  had  not  been  sufficient  to  satisfy  the  bond, 

and  that,  if  they  had  not  been  sufficient,  he  would  endeavor 

te  discharge  what  was  due;  that  G.  P.  answered,  that  the 

M/nd  hal  stood  a  long  time,  and  that  it  was  out  of  his  powe. 

a  give  any  account  of  the  rents;  that  J.  L.  then  told  him, 

iat  he  liad  promised,  when  he  (J.  L.)  went  away,  to  keep 

1  account,  to  charge  him  for  repairs,  and  credit  him  with 

e  rents ;  that  6r.  P.  answered,  that  he  had  done  so  for  a 

ag  time,  until,  at  length,  he  got  tired  of  it,  and,  being  angry, 

threw  all  the  papers  into  the  fire  ;  and  the  witness  under- 

od  tliat  the  receipt,  or  defeasance,  was  one  of  the  papers 

destroyed  ;  but,  on    being  asked   if  the  deed   was  also 

troye.l,  G.  P.  answered  in  the  negative ;  that  J.  L,  then 

to  G.  P.  that  he  must  recollect  that  he  had  given  to 

(J.  L.)  an  indemnifying  receipt,  purporting  that  when 

>ond  was  paid,  the  deed  must  be  given  up,  all  which,  the 

less  deposed,  G.  P.  acknowledged,  and  did  not  con-       [  *  597 

t.     That    G.    P.   told  J.  L,   that  if  he   would   pay 

pounds,  he  might  have  the  property,  but  refused  to 

r  any  account.     The  witness,  also,  related  a  conversa- 

Hween  /.  L,  and  G.  P.,  when  the  former  was  about 

to  Carolina,  in  which  G.  P.,  said,  that  as  J.  L.  was 

going  to  a  sickly  place,  .and  might  die,  and   some 

might  get  possession  of  the. receipt,  and  thereby  of 

se  and  lot,  that  he  had  better  leave  the  receipt  with 

P.,  which  J,  Id.  said  be  would  do. 

other  witnesses,  examined  on  the  part  of  the  plain- 
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1815.       ^^fi^>  testified  to  similar  confessions  and  acknowledgmenti 
y^^^\^^^^y  by  G.  Pell,  that  the  premises  belonged  *"   his  nephew  J 

Marks       Latham,  and  that  he,  G.  Pell,  had  tuken   them  .'iS  security 

PzLl.        for  a  debt. 

The  witness  to  the  deed  of  the  4th  of  Janvart/,  1785, 
was  examined,  who  said  he  did  not  recollect  any  deed  of 
defeasance,  nor  that  any  thing  was  Siiid  about  it.  He  had 
some  recollection  that  J.  L.  was  indebted  to  G.  P.,  and  that 
the  deed  was  executed  to  him  on  that  account ;  but  a  written 
memorandum,  signed  by  him  the  19th  of  Jinie,  1804,  stated 
that  J.  L.  owed  G,  P.  600  pounds,  and  upwards,  and  that 
G.  P.,  fearful  of  losing  the  debt,  obtained  the  deed  from  J. 
L.  of  a  house ;  but  whether  the  sale  was  absolute  and  final, 
or  only  as  security,  he  could  not  recollect.  The  witness 
was  73  years  of  age,  infirm,  and  of  weak  memory. 

The  cause  was  argued  by  Hoffman  and  Anthon,  for  the 
plaintifls  ;    and  by  T.  A.  Emmet,  for  the  defendant. 

The  Chancellor.  The  bill  is  in  the  nature  of  a  bill  to 
redeem  a  mortgage  alleged  to  have  been  given  in  January, 
1785,  by  Joseph  Latham  to  Gilbert  Pell,  The  answer 
sets  up  an  absolute  purchase  by  a  deed  in  fee,  and  denies 
the  existence  of  the  mortgage.  The  plaintiffs  undertake  to 
establish  the  charges  in  the  bill  by  parol  proof.  This  proof 
consists  of  confessions  made  by  Gilbert  Pell,  that  the  deed 
[  *  598  ]  *in  question  was  taken  and  considered  by  him  as  a  mortgage ; 
and  that  he  kept  an  account  of  the  rents  and  profits  for  a 
number  of  years,  and  then  destroyed  all  those  accounts, 
together  with  a  certificate  in  the  nature  of  a  defeasance, 
given  by  him  at  the  time  of  the  execution  of  the  deed. 

I  am  of  opinion  that  the  proof  is  not  sufficient  to  support 
the  bill. 

My  objection  is  to  the  nature  of  the  proof.  It  consists 
wholly  of  certain  confessions  made  by  Gilbert  Pell  in  certain 
conversations.  There  is  not  a  single  fact,  exclusive  of 
those  confessions,  in  support  of  the  charge.  Gilbert  PtU 
takes  a  deed,  in  fee,  of  the  lot  in  question,  in  January,  1785, 
and  enters  immediately  into  possession.  A  subscribing 
witness  to  the  deed  is  examined,  and  he  is  the  person  who 
drew  the  deed.  He  has  no  recollection  or  knowledge  of  any 
certificate,  or  receipt,  or  other  paper  in  the  nature  of  a 
defeasance,  though  it  was  understood  that  Latham  was 
indebted  at  the  time  to  PtlL  This  deed  was,  as  he  states, 
freely  and  understandingly  executed ;  and  it  was  acknowl- 
edged, in  February,  1785,  by  the  grantor,  before  a  judge  of 
the  Supreme  Court.  From  that  time  to  the  death  of  Gxlbtri 
Pell,\n  1803,  he  possessed  and  used  the  property  as  owner; 
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and  since  his  death  the  defendant,  as  devisee,  has  also  pos-  1815. 
Bested  and  used  it  as  owner.  Here  is  a  period  of  near  30  years, 
in  which  the  premises  in  question  have  been  enjoyed  under 
that  deed ;  and  it  would  appear  to  me  to  be  very  dangerous 
to  destroy  that  title  by  means  of  certain  parol  declarations 
alleged  to  have  been  made  by  OUbtrt  Pelt,  in  his  lifetime, 
and  which  no  person  now  living  has  the  means  to  contradict. 
I  agree  to  the  doctrine  in  the  cases  cited,  that  it  is  competent 
to  show,  by  parol  proof,  that  the  deed  was  taken  as  a  mort- 
gage, and  that  the  defeasance  was  destroyed  by  fraud  or 
mistake ;  and  I  agree  further,  that  length  of  time  is  no  bar 
to  a  fraud,  or  to  redemption  of  a  mortgage,  where  the 
mortgagee  has  treated  it  all  the  time  as  a  mortgage,  or  where 
it  was  originally  agreed  that  he  was  to  enter  and  keep 
possession  until  he  *wa8  paid  out  of  the  profits.  (1  Vern.  \  *  599  ] 
418.  Free,  in  Chan,  526.  1  Powell  on  Mort.  411.  Cases 
temp.  Talb.  61.  2  Ves.  jun.  8i.  1  Day's  Rep.  139.)  My 
difficulty  is,  that  there  is  not  the  requisite  legal  proof  of  any 
of  these  allegation?  There  is  not  a  single  voucher  or  docu- 
ment in  writing,  nor  a  single  fact,  or  act,  or  deed  of  Gilbert  Pell^ 
that  supports  the  charges.  The  whole  rests  on  the  naked, 
unassisted  confessions  of  Pe//,  made  to,  or  in  the  presence 
of,  certain  witnesses,  about  17  years  after  he  had  been  in  the 
peaceable  occupation  of  the  premises  as  apparent  owner.  It 
was  once  observed  in  the  Supreme  Court,  (6  Johns.  Rep.  2V.) 
that  acknowledgments  of  the  party,  as  to  title  to  real  prop- 
erty, are  generally  a  dangerous  species  of  evidence;  and 
though  good  to  support  a  tenancy,  or  to  satisfy  doubts  in 
cases  of  possession,  they  ought  not  to  be  received  as  evidence 
of  title,  as  it  would  counteract  the  beneficial  purposes  of 
the  statute  of  frauds.  That  doctrine  strikes  me  as  just  and 
sound,  and  principles  are  essentially  the  same  in  both  Courts. 

The  evidence  of  the  existence  and  destruction  of  the 
receipt,  operating  as  a  defeasance,  is  quite  lame,  even  from 
the  confessions  of  Gilbert  Pelt.  The  proof  is  rather  negative, 
and  proceeds  more  from  his  silence  than  his  acknowledgment. 
There  is  another  objection  to  the  charge:  these  alleged 
confessions  were  made  to  Joseph  Latham,  in  1802;  and  yet, 
at  the  same  time,  Gilbert  Pell  refused  to  render  any  account, 
and  demanded  2,500  dollars  for  the  k>t.  This  was  incon- 
sistent with  his  other  confession  of  right  and  equity  in 
Latham.  But  why  did  not  Latham,  then,  prosecute  for  the 
land  ?  He  could  have  made  Pell  disclose  the  truth  by  his 
answer  in  this  Court.  Instead  of  which  Latham,  who  had 
already  abandoned  the  lot  to  Pell  for  17  years,  goes  abroad, 
and  leaves  his  claim  dormant,  and  dies  in  1806 ;  and  th« 
claim  is  now,  after  many  years,  and  for  the  first  time,  brought 
§a$9n^  in  this  Court  by  his  representatives  against  the 
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1815.       representative  of  Pell.     It  rests  entirely  on  certain  conver- 
v^^-v,.-*^^   sations,  which  are  extremely  Uable  to  be  misunderstood  oi 
Matter  of    perverted ;  ♦and  yet  are  very  unassailable,  as  thev  are  sworn 
WxFi>cLL.     jQ  under  the  cover  of  time,  and  the  death  of  Feu. 
[  *  (lOO  J  ii  appears  to  me  that,  under  all  the  circumstances  of  this 

case,  it  would  be  setting  a  dangerous  precedent,  to  give  effect 
to  this  stale  claim,  upon  such  uncorroborated  and  loose  con- 
fessions. 

I  shall,  accordingly,  dismiss  this  bill,  but  without  costs. 

Decree  accordingly 


In  the  Matter  of  Wendell,  a  Lunatic 

Lliis  Court  having  the  whole  jurisdiction,  in  rngnrd  to  idiots  and  lom- 
tics,  it  will  direct  the  course  of  proceedin/cr,  on  the  traverse  of  the  in- 
quisition returned,  in  such  manner  as  may  be  most  useful  and  expedi- 
ent, so  as  best  to  infonn  its  conscience,  and  afford  the  safefit  conclo- 
sion  as  to  the  existence  of  the  fact  of  lunacy.  The  lunatic  may  be 
brought  into  Court,  afler  the  inquisition  is  returned,  and  an  inquiry 
be  made,  by  inspection,  or  an  issue  may  be  awarded  to  ascertain,  by  t 
verdict  at  law,  the  existence  or  continuance  of  the  lunacy. 

The  most  usual  and  proper  course  is,  to  have  the  issue  made  up  and 
prepared  for  trial,  under  the  direction  of  this  Court,  instead  of  deliver- 
ing over  the  record  and  traverse,  after  the  attorney-general  has  join- 
ed issue  thereon,  to  the  Court  of  law,  as  practised  in  EngUmdj  Qnder 
the  statute  of  2  and  3  Edw,  VL,  which  has  not  been  re-enacted  or 
adopted  here. 

At  the  time  of  directing  the  issue  at  law,  the  Court  will,  if  necewuy, 
make  a  provisional  order  for  the  care  of  the  lunatic's  estate,  until  the 
questitin  of  lunacy  is  determined. 

N<m,  i4Ui.  ON  the  19th  of  August  last,  a  commission,  in  the  nature 
of  a  writ  de  lunatico  :nqtiirendo,  was  issued,  directed  to 
certain  commissioners,  lo  inquire  of  the  lunacy  of  A.  H. 
fVendell,  of  the  town  of  Water  VKety  in  Albany  county. 
It  was  founded  upon  the  petition,  &c.  of  Dow  A.  Fanda^ 
and  Francis  Lansings  jun.  The  commission  was  duly 
executed   on  the  29th  of  August^  and  it  was  found   that 

J  •  603  ]  fVendell  *was  a  lunatic,  and  had  been  so  for  thirty  years,  and 
that  he  had  considerable  real  and  personal  estate ;  that  be 
had  sisters,  and  sevcnd  nephews  and  nieces,  by  a  deceased 
brother,  &c.  The  iviit  and  inquisition  being  duly  returned 
and  filed  with  the  register,  a  petition  was  presented  in  the 
jiame  of  the  lunati<^    dated  1st  of  September,  praying  for 
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leave  to  traverse  the  said  inquisition,  and  that  an  .isue  might        1815. 
be  ordered  to  be  tried  at  law ;  that,  on  the  4th  of  September^  v^*^--s/-*^w^ 
a  petition  was  presented  by  the  above-named  Dow  A.  Fonda^    Matter  of 
and  Francis  Lansing,  jun.,  and  by  John  G.  Rumnet/y  that  the     ^"»>«"'^- 
custody  of  the  lunatic's  person  and  estate  might  be  granted 
to  them,  on  their  giving  due  security ;  that,  on  the  6th  of 
September,  a  rule  was  entered  that  the  lunatic  have  leave  to 
traverse  the  inquisition,  in  such  form  and  manner,  and  within 
such  time,  as  might  afterwards  be  directed. 

The  Chancellor.  The  order  of  the  6th  of  September 
last  was  entered  provisionally,  leaving  the  course  of  proceed- 
ing to  be  afterwards  settled.  In  hngland,  the  traverse  of 
an  inquisition  of  lunacy,  or  idiocy,  is  now  considered  as  a 
matter  of  right  under  the  statute  of  2  and  3  £.  VI.,  and  it 
stops  the  commission  at  once ;  and  the  record  is  to  be  car- 
ried to  the  K.  B.,  in  order  that  the  traverse  may  be  tried. 
This  was  the  opinion  of  Lord  Loughborough,  in  the  cases 
ex  parte  Wragg  and  ex  parte  Feme;  (5  Ves,  450.  832.) 
and  the  record  of  such  a  traverse,  and  issue  thereon,  in 
chancery,  and  subsequent  trial  at  law,  is  to  be  seen  in  the 
precedent  of  Rex  v.  Stontf,  in  Trcmnine^s  Pleas  of  the  Croum^ 
652 ;  and  the  proceeding  is,  also,  stated  in  the  case  of  Rex 
V.  Roberts,  (Str,  1208.)  But  Lord  Hardwicke  did  not  seem 
to  consider  the  statute  as  operating  in  so  peremptory  a  man- 
ner ;  and  though  he  was  very  cautious  of  extending  the  pre- 
rogative of  the  crown,  in  restraining  the  liberty  and  property 
of  persons  laboring  under  a  charge  of  lunacy,  yet,  in  the 
case  ex  parte  Barnsley,  (3  Atk.  184.)  he  rejected  an  appli- 
cation to  traverse  *a  second  inquisition  of  lunacy,  as  tending  r  *  qq2  1 
to  delay,  expense,  and  oppression ;  and  he  said,  in  another 
case,  {ex  parte  Roberts,  3  Atk.  5.)  that  if  the  party  was  en- 
titled, by  law,  to  the  traverse,  he  need  not  apply  to  him, 
though  he  thought  the  custody  of  the  estate,  or  person, 
^oul.l  not  be  suspended  without  leave.  But  we  need  not 
stay  to  discuss  the  construction  of  the  statute  referred  to., 
for  the  provision  in  that  of  2  E.  VI.  has  not  been  re-enacted 
or  adopted.  The  care  and  custody  of  idiots  and  lunatics 
being  confided  to  this  Court,  the  whole  control  of  the  inqui- 
sition, and  the  manner  in  which  that  control  shall  be  exer- 
cised, would  seem  to  depend  entirely  on  the  discretion  of 
the  Court. 

The  lunatic  may  be  brought  into  Court,  and  an  inquiry 
made,  by  inspection,  after  the  inquisition  is  returned,  as  was 
declared  in  HelVs  case ;  (3  Atk.  634.)  and  in  the  case  of 
returning  sanity,  this  is  frequently  the  course,  aided,  also, 
by  affidavits  and  the  certificates  of  physicians.     So,  on  the 
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1815.  execution  of  the  commission,  the  commissioners  and  the 
v^^^N/^^^^y  jury  have  a  right  to  inspect  and  examine  the  lunatic.  (Ex 
llATTxa  or  parte  Southcote^  Amb.  109.)  An  issue  may  also  be  awarded 
mMi>E,hM,.  to  ascertain,  by  a  verdict  at  law,  the  existence,  or  contin- 
uance, of  the  lunacy,  as  was  done  in  the  case  ex  parte  Hoi- 
land.  (1 1  Ves,  10.)  If  a  traverse  be  tendered  and  allowc<i, 
and  the  attorney-general  has  filed  a  replication  and  taken 
issue  upon  it,  the  course,  in  England,  is,  undoubtedly,  to 
transmit  the  record  to  the  K.  B.y  to  have  the  question  tried 
at  law.  But  as  the  whole  jurisdiction  of  the  subject  is  in 
this  Court,  the  object,  in  either  mode,  must  be  merely  ad 
informandam  consdentiam,  and  to  arrive  at  a  safe  conclusion 
as  to  the  existence  of  the  fact.  The  decision  of  a  jury  will 
afford  the  most  satisfactory  evidence ;  and  the  only  question 
is,  whether  the  course  shall  be  by  an  issue  made  up  and  pre- 
pared for  trial,  under  the  direction  of  this  Court,  or  by  de- 
livering over  to  the  Supreme  Court  the  record  of  the  inqni* 
sition  and  traverse,  after  the  public  prosecutor  shall  have 
[  •  603  ]  been  called  to  join  issue  upon  it,  according  to  the  ^practice 
under  the  English  statute.  I  do  not  perceive  the  necessity, 
or  utility,  of  following  the  latter  mode ;  and  the  other  ap- 
pears to  be  preferable,  as  being  more  conformable  to  the  or* 
dinary  practice  of  the  Court,  in  those  cases  in  which  it  be- 
comes  expedient  that  a  jury  should  pass  upon  a  matter 
of  fact. 

A  trial  at  law  is  the  more  desirable,  and  the  more  neces- 
sary, in  this  case,  since  the  petitioner's  sanity  has  never  been 
questioned  until  now,  though,  according  to  the  finding  of  the 
inquisition,  he  has  been  a  lunatic  for  thirty  years. 

I  shall,  accordingly,  direct  an  issue  to  try  the  allegation  of 
lunacy,  to  be  made  and  prepared  by  the  parties  concerned, 
to  be  tried  at  the  next  Circuit  Court,  in  and  for  Albany  coun- 
ty ;  and  if  it  shall  be  found  necessary,  I  shall  make  a  provis- 
ional order  for  the  care  of  the  lunatic's  estate  until  the  lu- 
nacy be  determined.  This  was  a  precaution  taken  in  tho 
case  of  Hell,  just  now  mentioned. 

Order  for  an  issue  accordingly. 

The  order  was,  <<  That  an  issue  be  made  and  settled  to 
try  the  question,  whether  E.  H.  W.  be  a  lunatic,  or  mentaOg 
incapable  of  managing  his  oum  affairs ;  that  the  said  issue 
be  tried  at  the  next  Albany  circuit ;  that  the  counsel  for 
the  lunatic,  in  the  first  instance,  prepare  the  issue,  and  sub- 
mit it  to  the  counsel,  or  agent  of  the  party  suing  out  the 
commission ;  and  that,  if  they  cannot  agree  as  to  the 
fienm,  &c.,  that  application  be  made  to  the  Court  *  that  if  the 
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eoansel  for  E.  H,  Wendell  shall  omit  to  prepare,  and  serve  1815. 

on  the  opposite  party,  such  an  issue,  in  six  weeks  after  ser-  ^'^^^^/^^^^ 

Tice  of  a  copy  of  this  order,  then  the  order  for  an  issue  b&»cil 

shall  be  deemed  discharged."  Bcoxli.. 


*Bedell  against  Bedell.  [  *  604  J 

On  a  bill  by  the  wife  affiunst  the  husband  for  a  divorce  from  bed  and 
board,  on  the  ground  of  cruel  usage,  and  for  maintenance,  the  Court, 
under  the  circumstances  of  the  case,  having  a  due  reganl  to  the  age 
and  expectations  of  the  parties,  decreed  a  divorce  for  nve  years ;  that 
the  plamti^  in  the  mean  time,  should  have  the  custody  and  cnre  of 
the  child,  a  daughter;  and  that  the  defendant  should  |My  100  dollars 
a  year,  in  half  yearly  payments,  one  half  to  be  applied  to  the  mainte- 
nance of  the  plaintin,  and  the  other  half  to  the  maintenance  and  edu- 
cation of  the  child,  it  appearing  from  the  master^  rejwrt  that  the  de- 
fendant was  worth  about  SfiOO  dollars,  and  his  annual  income  about 
100  dollars;  and  the  defendant  was  directed  to  pay  the  costs  of 
this  suit. 

Licentious  conduct  and  misbehavior  of  the  wife,  if  existing  tiefore  the 
alleged  acts  of  cruel  treatment  by  the  husband,  will  destroy  her  claim 
for  maintenance. 

BILL  filed  by  the  wife  against  the  husband  for  a  divorce     Aor.  nth. 
from  bed  and  board,  for  cruel  usage,  and,  also,  for  a  main- 
tenance, out  of  the  husband's  estate,  for  herself  and  child. 

It  charged  that  the  parties  were  married  in  1807,  and  be- 
tween  that  time  and  November,  1813,  when  the  plaintiff 
abandoned  him,  the  defendant  was  in  the  habitual  practice 
of  beating  her,  and  otherwise  treating  her  in  a  cruel  and  in* 
human  manner  ;  and  many  instances  of  cruel  treatment  were 
specified.  The  bill  charged  that  the  defendant  is  addicted 
to  intemperance;  and  that  they  have  one  child,  a  girl,  6 
years  of  age. 

The  answer  admitted  occasional  intoxication,  and  that  he 
struck  the  plaintiff  in  1808,  and  occasionally  in  1809,  and 
sometimes  in  1811,  and  treated  her  with  more  severity  than 
formerly.  The  defendant  admitted  that  he  turned  her  out 
of  the  house,  and  struck  her,  and  treated  her  harshly  in  1813, 
but  it  was  owing  to  a  belief  of  an  illicit  intercourse  between 
her  and  T.  iS.,  in  that  year.  That  when  she  went  away,  in 
1813,  she  took  away  considerable  of  his  property  ;  and  he 
*stated,  particularly,  the  suspicious  conduct  of  the  plaintiff  [  *  605  ] 
in  respect  to  T.  B. 

The  cause  was  put  at  issue,  and  much  testimony  taken ; 
and  on  the  hearing,  in  June,  1815,  a  reference  was  dirpr«pd  to 
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1815.      ^  master  to  take  an  account  of  the  estate  of  the  defendant, 
v^^^v^^k^  and  the  value  of  what  was  taken  away  by  the  plaintiff. 
BxDXLL  T.Se  master's  report  stated,  that  the  plaintifi'  had  taken 

Bso^LL.  away  personal  property  to  the  amount  of  300  dollars,  and 
upwards  ;  and  that  the  estate  of  the  defendant,  exclusive  of 
debts  and  charges  thereon,  was  worth  3,500  dollars,  but 
would  not  produce  an  annual  income  of  above  100  dcllars. 
The  cause  came  on  to  a  hearing  on  the  report,  and  gone- 
rally  on  the  pleadings  and  proofs. 

JEf.  Bletckery  for  the  plaintiff. 

Riggs,  contra. 

The  Chancellor.  Here  is  enough  shown  and  admitted 
to  justify  and  require  a  separation  of  the  parties.  But  as  it 
is  alleged  that  the  defendant  is  reformed,  as  to  his  intemper- 
ance, and  as  the  parties  are  young,  it  is  possible  that  a  tem- 
porary separation  will  be  sufficient  for  correction  and  admo- 
nition. I  shall  give  them  an  opportunity,  at  a  distant  period, 
of  reentering  into  their  duties,  and  of  seeking  for  mutiiu! 
consolation  and  happiness  in  conjugal  life.  The  statute 
authorizes  a  decree  ol*  divorce  from  bed  and  board,  for  un- 
kind treatment,  to  be  forever,  or  only  for  a  limited  time.  The 
charge  set  up  in  the  answer,  of  Ixentious  conduct  in  the 
plaintiff,  in  1813,  would,  if  true,  greatly  diminish  her  claim 
to  maintenance ;  and  if  the  misbehavior  had  existed  before; 
the  first  cruel  usage  on  the  part  of  the  defendant,  it  would 
have  destroyed,  altogether,  any  just  claim  for  maintenance. 
( Watkyns  v.  WatJcyns,  2  AtJc,  96.)  But  the  charge  in  the 
answer  is  very  materially  weakened,  and  left  to  rest  in  doubt 
and  suspicion ;  and  it  is  to  be  observed,  that  the  defendant 
[*606]  *was  unkind  and  cruel,  and  was  in  the  habit  of  beating  his 
wife,  for  years  before  (he  charge  arose. 

Under  a  due  regard  to  the  circumstances  of  the  parties, 
and  their  future  hopes  and  expectations,  I  shall  decree : 

That  the  parties  be  divorced  from  bed  and  board  for 
five  years.  That  the  plaintiff  be  entitled,  during  that  time, 
to  the  custody  and  care  of  her  daughter.  That  the  defend- 
ant pay  100  dollars  a  year,  in  half  yearly  payments,  towanb 
the  maintenance  of  the  plaintiff  and  the  child;  and  that  one 
half  go  to  the  maintenance  of  the  plaintiff,  and  the  other 
half  towards  the  maintenance  and  education  of  the  child;' 
and  that  the  defendant  pay  the  costs  of  this  suit. 

Decree  accordingly. 
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1815. 
PoM£ROT  agdinst  Pom£Rot. 

The  12th  section  of  the  act  concerning  divorces,  (sess.  36.  cb.  102. 1  .A/*. 
ILL.  197.)  relative  to  security  for  costs  to  be  given  by  the  plaintiff, 
does  not  apply  where  the  bill  is  filed  on  the  ground  ofadulUry^  though 
the  bill  couiaujs,  also,  a  distinct  charge  of  cruel  and  iuhunian  treat- 
ment 

jB  sttms^  that  the  charges  ofaduUcry  and  cntd  treatment  cannot  both  be 
contained  in  the  saiue  bill. 

BILL  by  the  wife  against  her  husband,  for  a  divorce,  on  a 
charge  of  adultery,  and,  also,  of  cruel  usage. 

J.  Hamilton^  for  the  defendant,  moved  for  a  rule  that  the 
plaintiff  cause  security  for  costs  to  be  filed,  before  the  de- 
fendant be  obliged  to  answer  that  part  of  the  bill  relating  to 
the  cruel  usage ;  he  relied  on  the  12th  section  of  the  act 
concerning  divorces.     (Sess.  36.  ch.  102.) 

D.  RodmaUy  contra. 

*The  Chancellor  said,  that  if  the  bill  had  gone  only  for  *60T  ] 
a  divorce  from  bed  and  board,  and  for  cruel  usage,  the  statute 
referred  to  would  have  applied,  and  the  defendant  would 
have  been  entitled  to  such  security.  But  though  the  bill 
had  such  a  charge,  it  contained,  also,  a  charge  of  adultery  ; 
and  he  doubted  whether  both  charges  could  be  contained  in 
the  same  bill,  since  the  one  charge  required  an  answer  on 
oath,  and  the  other  did  not,  and  since  a  confession  of  the  one 
charge  was  conclusive,  but  not  as  to  the  other,  and  as  the 
decrees  were  essentially  different  in  the  two  cases.  At  any 
rate,  he  should  look,  for  the  purpose  of  this  motion,  to  the 
weightier  charge  of  adultery ;  and  tlie  defendant  was  not  en- 
titled to  security  for  costs  in  such  a  case,  unless,  perhaps, 
under  some  extraordinary  circumstances.  The  statute  did 
not  apply  to  such  a  bill  as  this,  but  only  to  a  bill  simply  for 
a  divorce  from  bed  and  board.  If  security  be  taken,  it  must 
be  for  the  costs  of  the  suit  at  large,  and  could  not  be  taken 
for  a  distinct  ingredient  in  the  bill. 

Motion  denied. 
471 


GASES  IN  CHANCBRT. 


Wiser,  an  infant,  &c.,  against  Blachlt  and  the  Ex- 
ecutors of  Vail. 

Where  a  replication  is  filed,  and  a  ceuee  »et  down  fbr  hearing,  tviibout 
an  J  rule  haying  been  entered  to  produce  wrtnesses,  it  is  a  Waiver  of  a 
replication ;  and  the  defendants  are  entitled  to  the  benefit  of  their 
answers,  as  if  the  cause  had  been  set  down  on  Inli  and  answer. 

Where  a  bond,  given  by  a  surety  for  the  giiardmn  of  an  iniaiir,  wiu 
taken  by  the  surrogate  in  the  name  of  the  people,  instead  of  the  infant, 
the  Court  corrected  the  mistake^  and  considered  the  bond  as  of  equal 
validity  as  if  taken  in  the  name  of  the  infant. 

Where  the  intention  is  manifest,  this  Court  will  always  relieve  against 
mistakes  in  agreements,  ar'^*  that  as  well  in  the  case  of  a  surety  as  in 
any  other  case. 

18th.'  THIS  cause  coming  on  to  a  hearing,  H.  Bhcckei   for  the 

[  *  608  ]  *defendants,  objected  to  the  hearing,  on  the  ground,  that  to 
the  answers  of  the  executors  replications  had  been  filed,  and 
that  no  rule  had  been  entered  to  produce  witnesses. 

Riggs,  contra,  said,  that  as  the  cause  was  set  down  for  & 
hearing,  without  such  rule,  it  was  a  waiver  of  the  replication, 
and  the  defendants  were  entitled  to  the  benefit  of  the  an- 
swers, as  if  the  cause  had  been  set  down  on  bill  and  answer. 

The  Chancellor  said,  this  was  the  consequence,  and 
the  objection  was  overruled. 

The  bill  was  filed  against  the  defendant,  Blachly,  as  guar- 
dian to  the  plaintiff,  charging  him  with  wasting  the  personal 
estate,  and  the  rents  and  profits  of  the  real  estates,  belonging 
to  his  ward ;  and  that  he  was  insolvent,  &c.,  and  prayed  for 
an  account;  and  that  he  be  discharged  from  his  trust;  and, 
also,  charging  that  the  testator  of  the  other  defendants  was 
surety  for  the  guardian's  fidelity,  and  praying  that  they  might 
make  good  whatever  the  guardian  is  unable  to  pay  of  what 
was  due  to  the  plaintiff*. 

The  answers  admitted  the  guardianship  and  security  as 
charged,  but  the  devastavit  and  the  insolvency  were  denied, 
though  the  guardian  stated  an  account  of  property  received 
by  him  as  guardian  ;  and  the  executors  insisted  that  the  bond 
ought  to  be  sued  at  law,  and  there  only. 

Some  proof  was  taken  in  the  cause. 

Riggs,  for  the  plaintiff*,  contended,  1.  That  the  guardian 
had  received  property,  and  for  which  he  must  account,  and 
that  it  ought  to  be  referred  to  a  master  to  take  an  account, 
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and  to  report  whether  he  be  a  fit  and  proper  person  to  con-       1815. 
tinue  guardian.  ^^^^^s/^"^^ 

2.  That  the  surety  was  holden,  though  the  bond  tftken  by       Wiser 
the  surrogate  was  incorrectly  taken,  and  not  according  to  the     bi^^chli 
form  prescribed  by  the  act,  (sess.  25.  ch.  i  10.)  ad  it  was 
♦taken  in  the  name  of  the  people,  and  not  to  the  infant.  That       [  *  609  J 
this  Court  will  correct  such  a  mistake,  and  enforce  the  bond 
according  to  the  agreement  and  intention  of  the  parties.  He 
cited  1  Ves.  456.     3  Aik.  388.     1  Bro.  269.     1  P.  Wms. 
60.  277.  334.     2  Chan.  Cas.  225.  Free,    in  Chan.  309. 

H.  BlcecJcer,  contra,  said,  that  the  surety  was  not  holden, 
as  the  statute  had  prescribed  the  form  of  the  bond.  If  he 
was,  the  guardian  ought  first  to  be  found  in  default,  and  un- 
able to  account  and  satisfy ;  but  here  was  no  evidence  of  any 
devastavit,  or  default  in  the  guardian. 

The  Chancellor.  There  must  be  a  reference  to  the 
master,  to  take  an  account  of  the  properly,  which  it  is  ad- 
mitted, or  proved,  has  come  to  the  possession  of  tlie  guar- 
dian ;  and,  under  the  allegations  contained  in  the  case,  it 
will  be  proper  for  the  master  to  inquire,  also,  into  the  fitness 
and  competencv  of  the  guardian  to  continue  in  his  trust. 
Perhaps  it  will  be  premature  to  take  an  account  of  the  assets 
in  the  hands  of  the  executors  of  the  surety,  unt  I  the  default 
of  the  principal,  and  his  inability  to  pay,  are  first  ascertained 
But  as  to  the  main  point  in  the  case,  whether  the  surety  is 
to  be  holtlen,  though  the  bond  was  taken  in  the  name  of  the 
people  instead  of  the  name  of  the  itifant,  I  have  no  difficulty 
in  saying,  that  it  is  within  the  ordinary  jurisdiction  of  this 
Court  to  correct  such  a  mistake,  by  holding  the  party  ac- 
cording to  his  original  intention,  and  to  consider  the  bond  as 
taken  to  the  infant.  Where  the  intention  is  manifest,  this 
Court  will  always  relieve  against  mistakes  in  agreements. 
(2  Atk.  203.  I  Ves.  317.)  The  case  cited  from  Free  ir* 
Chancery  shows,  that  the  Court  will  do  it  in  the  case  of  i 
surety.  Here  it  is  admitted  in  the  answer,  and  the  bond 
itself  is  conclusive  proof  that  FisiV  intended  to  bind  himself 
as  security  for  Blachly,  the  guardian ;  and,  whether  the  bond 
lives  taken  in  the  name  of  the  infant,  or  in  the  name  of  the 
ptophy  in  trust  for  the  infant,  it  is  but  matter  of  form,  and 
*not  of  substance  ;  it  would  be  intolerable  that  such  a  [  *  610  ] 
mistake  should  prejudice  or  destroy  the  rights  of  the  in&nt. 

I  shall,  accordingly,  decree,  that  the  bond,  executed  by 
the  surety,  is  to  be  valid  as  a  security  to  the  like  extent  ms 
if  it  had  been  taken  by  the  surrogate  according  to  the  act ; 
that  the  guardian  shall  account  with  the  plaintiff  for  the 
moneys,  estate  and  effects  of  the  plaintiff,  which  have  come 
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1815.  ^^  ^^  hands  as  guardian;  that  it  be  referred  to  a  master  to 
take  the  account,  and  also  to  inquire  and  ascertain  whether 
B.,  the  guardian,  be  able  to  pay  what  may  be  found  due, 
and  whether  he  has  taken  due  care  of  the  plaintiff  and  her 
estate ;  and  whether  he  be  a  suitable  person  to  continue 
guardian ;  and  that  the  question  of  costs^  and  all  other 
questions,  be,  in  the  mean  time,  reserved. 

Decree  accordingly. 


[•611]  *The  President,  Directors  and  Company  of  the 
Croton  Turnpike  Road  against  Ryder  and 
others, 

An  injunction  will  be  granted  to  secure  to  a  party  the  enjoyment  of  a 
privilege,  conferred  hy  statute,  of  which  he  is  in  the  actual  possessioD, 
and  when  his  le^al  title  is  not  put  in  doubt. 

As  where  a  turnpike  company,  incorijorated  with  the  exclusive  privilege 
of  erecting  toll-gates,  and  receiving  toll,  had  <ltily  opened  and  estab- 
iished  the  roud,  with  gates,  &c. ;  and  ceruiin  |)ersoiis,  with  a  view  to 
avoid  the  payment  of  toll,  opened  a  by-njnd,  iienr  the  tiirniiike,  and 
kept  it  open,  ut  their  own  expense,  for  the  use  of  the  public,  by  which 
travellers  wore  enabled  to  avoid  iiassing  through  the  gate  and  fmying 
toll  to  the  pluintiiis ;  the  Court  granted  a  per)»etunl  injunction  to  pre- 
vent the  deteruiauts  from  using,  or  allowing  others  to  use,  such  road, 
and  ordered  the  sume  to  be  shut  up. 

JVbv.  tist.  THE  bill,  in  this  case,  charged,  that  the  plaintiffs  were 
incorporated  by  the  act  of  the  6th  of  April,  1807,  for  the 
purpose  of  making  a  turnpike  road  from  the  house  of  Thomcu 
B.  Scars,  in  the  town  of  South  East,  to  the  meeting-house 
in  Stephentown,  under  the  regulations  of  the  general  act 
relative  to  turnpike  companies,  passed  the  l«*Uh  of  March, 
1807 ;  and  that,  by  a  supplementary  act,  passed  the  18th 
of  March,  1808,  in  favor  of  the  plaintiffs,  they  were  au- 
thorized to  extend  the  road  so  as  to  intersect  the  Highland 
Turnpike  at  Mount  Pleasant ;  that  the  road  was  laid  out. 
completed,  inspected,  and  the  toll-gates  erected  according 
to  the  act ;  and  that  the  road,  so  made,  was  established  by 
the  act  of  April  8th,  181 1  ;  that  the  defendants  and  others 
combined  to  injure  the  plaintiffs  in  the  enjoyment  of  their 
road,  and  the  privileges  of  it;  that  all  the  defendant<«,  except 
F.  Graham,  purchased,  in  fee,  in  1812,  of  fV.  Haightjt 
strip  of  land  three  rot's  wide^  containing  one  and  a  half 
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acres,  for  250  dollars,  which  sum  was  raised  by  contribution  -  g|5 
among  them ;  and  this  land  was  purchased  to  be  n^ed  as  a 
road,  and  to  avoid  the  toll-gate  on  the  road  of  the  plaintiffs ; 
that  the  defendants  caused  the  strip  of  *land,  so  purchased 
by  them,  to  be  laid  out,  by  the  commissioners  of  highways, 
in  June,  1812,  as  a  public  highway,  and  the  order  of  the 
said  commissioners  was  recorded  the  17th  of  November,  [*  612*1 
1812;  that  the  by-road,  marked  1,  2,  3,  on  a  map  {a)  of 
the  road  of  the  plaintiffs,  annexed  to  their  bill,  is  unneces- 
sary, the  turnpike  affording  a  way  as  good  and  as  easy, 
and  being  only  five  chains  and  one  link  longer ;  that  the 
whole  object  of  the  defendants  in  laying  out  their  road, 
marked  1,  2,  3,  on  the  map,  was  to  avoid  the  toll-gate ;  that, 
on  appeal  to  the  Court  of  Common  Pleas,  on  the  2l8t  of 
November,  1812,  the  judges  of  that  Court  reversed  the  order 
of  the  commissioners  for  laying  out  the  road  ;  that  the  plain- 
tiffs soon  afler  caused  the  by-road  to  be  obstructed,  and 
defendants  again  opened  it;  and  by  that  means  much 
travelling  is  diverted  from  the  gate  on  the  road  of  the  plain- 
tiffs, by  which  they  have  lost,  in  tolls,  1,000  dollars  ;  and  that 
the  defendants  persist  in  refusing  to  discontinue  the  by-road, 
so  marked  1,  2,  3.  The  plaintiffs  prayed  *that  the  defend-  [  *  613  ] 
ants  might  account,  and  pay  to  them  the  amount  of  the  tolls 
so  lost ;  and  might  be  decreed  to  discontinue  their  said  by- 
road, or  that  part  thereof  marked  1,  2,  3,  on  the  map,  and 
to  close  up  the  same,  so  as  to  prevent  all  per^ns  travelling 
on  the  turnpike  from  using  it ;  and  that  the  defendants  may 

(a)  The  following  diagram,  taken  from  part  of  the  map,  will  be  aufficient 
for  understanding  the  facts  in  the  case,  ana  the  decision  of  the  Court : 
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1815.  ^  perpetually  enjoined  not  to  open  or  ase,  or  permit  to  be 
opened  or  used,  as  a  road,  for  public  use  or  travelling,  the 
said  by-road,  so  marked  1,  2,  3,  &c. 

The  defendants  put  in  a  joint  and  several  answer,  ad- 
mitting that  the  plaintiffii  were  incorporated  under  the  acts 
mentioned,  and  that  the  turnpike  road  was  laid  out  by  the 
commissioners,  duly  appointed  under  those  acts,  who  re- 
ported the  road  well  made  according  to  the  acts,  nud  that 
the  governor  authorized  the  erection  of  the  toll-gat,es,  &c. ; 
but  the  defendants  denied  that  the  road  was  made  as  the  act 
prescribed.  They  admitted  the  facts  chargeci^in  the  bill,  as 
to  the  purchase  of  the  piece  of  land,  marked  on  the  map  1 , 
2,  3,  but  denied  that  the  purchase  was  made  with  any  froud-^ 
ulent  intent,  or  with  a  view  tp  injure  the  plaintifls,  or  to 
enable  themselves,  or  others,  to  avoid  paying  toll ;  but  thai 
they  purchased  it  for  their  benefit,  and  because  it  would  be 
an  advantage  to  the  country  to  have  it  laid  out  as  a  road,  it 
being  more  convenient  for  going  to  the  new  landing  of 
Sparia.  They  admitted  that  the  new  road,  so  laid  out  by 
them,  might,  and  did,  enable  persons  to  avoid  passing  through 
the  turnpike  gate,  and  paying  toll  to  the  plaintifls ;  and  that 
the  new  road  marked  1,  2,  3,  was  only  four  chains  and  one 
link  shorter  than  the  road  through  the  toll-gate ;  but  they 
denied  that  the  road  was  so  laid  out  by  them  for  the  purpose 
and  intent  charged  in  the  bill.  They  admitted  that  the 
commissioners  of  highways  had  declared  the  road  a  public 
highway,  and  that  their  order  was  recorded  the  I7th  of 
November,  1812 ;  and  that  the  order  was  reversed,  on  appeal, 
by  the  Court  of  Common  Pleas,  because  maintaining  the 
road  would  be  a  great  public  burden  ;  that  the  road  had 
f  •  614  ]  been  since  kept  open  for  public  use  and  travel,  though  *not 
at  the  public  expense,  but  that  it  was  so  kept  open  only,  as 
that  travellers  were  not  hindered  from  using  it;  and  they 
denied  that  they,  or  other  persons,  had  used  the  road  for 
the  purpose  of  avoiding  the  toll-gate.  They  admit  that  the 
plaintiffs  obstructed  the  by-road,  and  that  one  of  the  defend- 
ants (/?.  Ryder)  removed  the  obstruction ;  that  the  road 
was,  afterwards,  repaired  by  them,  and  for  their  use,  and 
kept  open  for  the  use  of  the  public,  as  they  did  not  conceive 
themselves  authorized  to  obstruct  it,  &c. 

Munro,  for  the  plaintiffs. 

r.  A.  Emmet  and  Sampsofiy  for  the  defendants.  They 
cited  1  Vesey,  All.     2  Vesey,  414.     2  Aik.  391. 

Tie  Chancellor.  The  plaintiffs  have  shown  a  clear 
and  undisputed  right,  by  statute,  to  the  taking  of  toll  at  ihe 
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gates,  and  for  the  use  of  the  turnpike  road  mentioned  in  the 
pleadings.  They  were,  likewise,  at  the  commencement  of 
the  suit,  in  the  actual  possession  and  exercise  of  that  ex- 
clusive right ;  and  'the  question  is,  whether  the  establishment 
of  the  open  and  common  road,  designated  on  the  map  by 
the  figures  1,  2,  3,  be  not  k  disturbance  of  that  right, 
amounting  to  a  private  nuisance. 

There  can  be  no  question  as  to  the  right  of  the  plaintiffs. 
It  was  given  to  them  by  the  acts  of  the  legislature  of  the 
13th  of  March,  1807,  and  ISth  of  March,  1808;  and  it  is 
shown  and  admitted,  that  they  conformed  to  the  conditions 
upon  which  the  grant  was  made.  The  road  was  duly  laid 
out,  and  report  duly  made  by  commission's  appointed  ac- 
cording to  law,  and  the  gates  were  theii  erected  in  pursuance 
of  the  governor's  license.  The  road,  as  worked  and  con- 
structed, was  also  established  by  the  act  of  the  8th  of  April, 
1811.  The  defendants  admit  that  they  combined  tc^ether 
to  purchase  jointly  of  William  Haight  the  strip  of  land  on 
which  the  road  marked  1,  2, 3,  complained  of,  was  establish- 
ed *and  opened.  They  admit  the  consideration  of  250 
dollars  was  raised  by  contribution,  and  a  deed  in  fee  taken 
to  all  of  them,  except  Frederick  Graham,  on  the  10th  of 
December,  1811.  They  admit  that  they  purchased  the  land 
to  be  laid  out  as  a  road  for  their  benefit,  and  because  it 
would  be  a  public  advantage.  They  admit  that  this  new 
road  has  not  been  established  as  a  public  road ;  and  that  the 
distance  by  that  road  from  A.  to  !>.,  on  the  map,  is  only  4 
chains  and  1  link  shorter  than  the  distance  between  the  same 
points  by  the  way  of  the  toll-gate.  They  admit  that  the  new 
road  has  been  kept  open  for  public  use  and  travel,  and 
maintained  as  such  by  private  expense,  by  not  impeding  trav- 
ellers from  using  it ;  and  they  admit  that  this  road  may,  and 
does,  enable  persons  to  avoid  passing  through  the  gate  and 
paying  toll  to  the  plaintiffs.  After  these  admissions,  it  is  in 
vain  for  the  defendants  to  allege  that  the  road  was  establish- 
ed without  any  views  injurious  to  the  rights  of  the  plaintiffs. 
The  facts  speak  for  themselves ;  and  I  think  it  is  impossible 
for  any  person  to  cast  his  eye  upon  the  map,  which  is  made 
an  exhibit  in  the  cause,  without  being  struck,  at  once,  with 
the  conviction,  that  the  injury  is  direct,  palpable,  and  inevi- 
table, and  that,  if  no  such  turnpike  gate  existed,  no  such  new 
road  would  have  been  purchased,  made,  and  kept  open. 

It  is,  then,  a  plain  case  of  a  material  and  mischievous  dig 
turbance  of  the  plaintifis  in  the  enjoyment  of  the  statute 
privilege,  which  was  granted  to  them  by  the  legislature  for 
public  purposes,  and  founded  on  a  valuable  consideration. 

The  only  question  is  as  to  the  remedy,  and  this  appears 
to  me  to  be  equally  ci^rtain. 
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1815.  It  18  settled  that  an  injunction  is  the  proper  remedy  to 

v^^^s^^^^   secure  to  a  party  the  enjoyment  of  a  statute  privilege,  of 

Lansino      which  he  is  in  the  actual  possession,  and  when  his  legal  title 

CAPRoir.      "  "^^  P"^  ^^  doubt.     The  English  books  are   full   of  cases 

arising  under  this  head  of  equity  jurisdiction.     {Bush  v. 

fVestem,    Prec.    in    Chan.    630.       nhitchurch   v.    hide^   2 

I    616  J        ^Atk,  391.)     But  I  need  not  enter  into  this  discussion,  for 

the  point  has  been  recently  settled  in  this  state,  in  the  case 

of  Livingston  and  Fulton  v.  Van  Ingin  and  others,  (9  Johns. 

Rep.  507.)  and  I  shall  rest  upon  tiie  authority  of  that  case. 

and  upon  the  application  of  the  princi[.les  on  which  it  was 

decided. 

The  equity  jurisdiction  in  such  a  case  is  extremely  benign 
and  salutary.  Without  it,  the  party  would  be  exposed  to 
constant  and  ruinous  litigation,  as  well  as  to  have  his  right 
excessively  impaired  by  ^auds  and  evasion. 

If  such  a  contrivance  as  this  case  presents,  is  to  be  toler- 
ated, all  our  statute  privileges  of  the  like  kind,  on  which 
millions  have  been  expended,  would  be  rendered  of  little 
value,  and  the  moneys  have  been  laid  out  in  vain. 

I  shall,  accordingly,  decree,  that  the  defendants  be  per- 
petually enjoined  from  opening  or  using,  or  permitting  to  be 
opened  and  used,  as  a  road  ibr  public  use  or  travel,  the  road 
designated  on  the  map  by  the  figures  1,  2,  3;  and  that  (he 
same  be  closed  up  so  as  to  hinder  persons  travelling  on  the 
turnpike  road  from  using  it  as  an  open  road ;  and  that  the 
defendants,  except  Frederick  Graham,  pay  the  costs  of  this 
suit ;  and  that  the  bill,  as  to  him,  be  dismissed. 


f*617|  ^Lansing  ffgatW^  Capron  and  others. 

\\  nore  a  mortgage  is  given  to  Fecure  a  sum,  payable  in  instalnients,  with 
interest,  and,  on  demull  in  pavuirnl  of  the  first  instalment,  a  bill  is 
filed  hy  the  mortgagee,  the  defendant  will  not  be  allowod  to  stay  pro- 
ceedings, on  bringing  into  Conrt  the  principal  and  interest  ciue,  with 
the  costs  which  had  accrued,  unless  he  also  put  in  an  afutrrr,  con- 
fessing the  debt,  &:c.,  or  constant  to  a  decree  of  foreclosure,  to  remain 
subject  to  the  further  order  of  the  Court  upon  a  subsequent  default 

And  ^^  seems,  that,  in  sucli  case,  if  the  subsequent  instalments  are  punc- 
tually paid,  the  defendant  will  not  be  charged  with  tiie  further  i 


N<^  f<nh.  THE  bill,  which  was  filed  the  30th  of  October,  1815 
stated,  that  the  defendant,  Capron,  on  the  30th  of  iSep^emier 
1813,  mortgaged  to  the  defendants,  Lockwood  and  M*Pher 
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ton,  certain  lots  of  land  in  Albany y  to  secure  the  payment  of        1815. 
1,890  dollars,  being  the  consideration  money  for  the  purchase  ^^^^^^y^'^,^ 
of  the  lots  of  them,  on  that  day  ;  the  amount  was  to  be  paid      LAif^iNo 
in  three  instalments,  of  630  dollars  each,  with  interest,  on      capkon 
the  30th  of  &pttmbtr,  1814,  the  30th  of  September,  1815, 
and  the  30th  of  September,  1816,  the  interest  to  be  paid 
annually.     That   the  mortga^^e  contained  a  power  of  sale, 
and  was  registered  the  29th  of  October,  1813.     That  the 
defendant,  Lockwood,  on  the  8th  of  April,  1815,  assigned 
over  all  his  interest  in  the  mortgage   to  NtPherson,  who 
assigned  over  the  mortgage  to  the  plaintiff,  for  1,318  dollars 
and  82  cents.     That  Capron  omitted  to  pay  the  principal 
and  interest  that  became  due,  so  that  the  estate  of  the  plain- 
tiff became  absolute  at  law ;  and  he  prayed  that  the  princi- 
pal and  interest  due,  and  to  become  due,  might  be  decreed  to 
be  paid,  with  coits,  or  that  the  property  mortgaged  should 
be  sold,  &c. 

/.  F.  N,  Yates,  in  behalf  of  S.  Stafford,  the  assignee  of 
the  mortgagor,  now  moved  that  the  proceedings  on  the  part 
*of  the  pla.ntiff  be  stayed,  on  paying  into  Court  the  instal-  [♦618] 
ments  due,  with  the  interest  and  costs.  He  admitted  that 
the  defendants  had  not  appeared  or  answered.  The  affida- 
vit of  Stafford  was  read,  stating  that  he  was  the  owner  of 
the  equity  of  redemption,  and  that  only  one  instalment  was 
due,  witli  interest,  which  he  was  ready  to  pay,  with  interest 
and  coi»ts. 

Tl'.e  counsel  cited  the  act  for  the  amendment  of  the  law, 
1  A.  R.  L.  515.  sess.  36.  ch.  56.  s.  6.  Stra,  515.  814.  957. 
1  ^rfc.  518.  2  IVm.  BL  906.  Barnes,  288.  Tidd'i  Pr. 
485,  486.     6  Tenn  Rep.  399. 

J.  V,  Henry,  contra,  contended,  that  the  plaintiff  was  en- 
titled to  an  answer,  and  a  decree  of  foreclosure,  to  be  en- 
tered at  the  expense  of  the  defendants,  or  of  the  party 
entitled  to  redeem,  and  to  remain  as  a  security  against  future 
defaults. 

The  Chancellor.  It  appears,  from  the  authorities  cited 
on  the  part  of  the  defendants,  to  be  settled  in  the  Courts  of 
law,  that  in  an  action  of  debt  upon  a  bond,  with  a  penalty  for 
the  payment  of  money  by  instalments,  when  only  part  of  the 
instalments  are  due,  the  defendants  may  bring  into  Court  the 
money,  wit'  'he  costs  accrued.  This  is  held  to  be  within 
the  equity,  though  it  is  not  within  the  letter,  of  the  statute  of 
4  Ann.  ch.  16.,  and  from  which  our  act  was  taken.  That 
Ftatute  relatfis  to  the  bringing  in  the  tchole  amount  of  the 
condition  of  the  bond  pending  the  action,  so  that  the  bond 
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1815.  ^^y  ^^  discharged.  But  in  those  cases  the  permission  is 
N^i^^v-'^fc^  upon  terms,  by  allowing  the  plaintiff  to  enter  judgment  for 
ScHiXFFXLin  the  penalty,  to  stand  as  a  security  for  the  future  instalments. 
Stkwart.  '^^^  reason  assigned  for  this  permission  to  the  plaintiff  is, 
that  the  bond  is  forfeited,  and  become  absolute  at  law,  and 
the  plaintiff  is  entitled  to  the  benefit  of  that  legal  advantnge 
so  far  as  to  take  judgment  for  the  penalty,  to  stand  as  a  fur- 
ther security  ;  and  because  it  is  not  reasonable  that  the  obli- 
gee should  be  put  to  a  new  action  for  every  fresh  default. 
[  *  619  ]  The  principle,  at  law,  *hu8  considerable,  though  not  entire, 
application  to  this  case.  There  is  no  need  of  the  entry  of  a 
decree  of  foreclosure  to  give  security  to  the  debt,  for  the  lien 
subsists,  and  its  value  is  increased,  by  every  payment.  But, 
on  the  other  hand,  the  institution  of  new  suits  in  this  Court, 
on  every  default,  is  more  expensive,  and  may  be  difficult, 
by  the  change  of  parties,  in  relation  to  the  fund  ;  and  it  is 
the  policy  of  this  Court  to  prevent  multiplicity  of  suits.  It 
is,  therefore,  reasonable,  since  the  plaintiff  has  been  put  to 
his  suit  to  recover  the  instalment  due,  that  the  party 
applying  should  put  in  an  answer,  confessing  the  debt,  or 
consent  to  a  decree  of  foreclosure,  to  remain  subject  to  the 
order  of  the  Court  upon  a  subsequent  default ;  and  that 
the  question  of  costs,  on  taking  such  a  decree,  be  subject  to 
the  like  order.  If  the  future  instalments  be  punctually 
paid,  I  shall,  probably,  not  charge  the  defendants  with  the 
further  costs. 

I  shall,  therefore,  order,  that  the  party  applying  have 
leave  to  bring  into  Court  the  principal  and  interest  now  due, 
together  with  the  costs  hitherto  accrued,  on  his  enabling  the 
plaintiff,  by  answer  or  consent,  to  take  a  decree  of  foreclosure 
on  the  terms  aforesaid. 

Order  accordingly. 


[  *  620  ]  *ScHiEFFELiN  ogainst  Stewart  and  others. 

An  executor,  administrator,  or  trustee,  is  not  allowed  to  make  any  gain, 
profit,  or  advantage,  from  the  use  of  the  trust  funds. 

If  he  negligently  suner  the  trust  moneys  to  lie  idle,  be  is  chargeable  with 
simple  interest. 

If  he  convert  the  trust  moneys  to  his  own  use,  or  employ  them  in  his 
business  or  trade,  he  is  chargeable  with  confound  tntereit. 

Where  an  administrator  employed  the  moneys  belonging  to  the  intei- 

tate's  estotc,  in  trade,  for  his  own  benefit,  of  the  profits  of  which  he 

Refused  to  give  any  account,  the  master,  in  stating  an  account^  afler 

allowing  a  reasonable  time  for  the  settlement  of  the  estate,  charged 
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compound  irUertsty  making  annual  rests  in  the  accounts,  for  that  pur- 
pose, which  was  contirined  by  the  Court. 

JOSEPH  HOPKINS,  of  the  city  of  New-  York,  died,  in 
J\dyy  1803,  intestate,  leaving  a  widow  and  several  infant 
ctiddren.  The  plaintiff  and  Elijah  Ferris,  with  the  widow, 
were  appointed  administrators  of  the  estate  ;  and  the  plaintiff 
was  appointed  guardian  to  the  children,  who  are  still  under 
age.  The  principal  burden  of  the  administration  devolved 
on  the  plaintiff,  and  the  goods  and  effects  of  the  intestate, 
to  a  large  amount,  came  into  his  hands.  He  had  paid  out 
large  sums  in  disclmrge  of  the  debts  of  the  intestate,  and  for 
the  maintenance  of  the  children  ;  and  for  his  agency  in  the 
administration  he  claimed  to  be  allowed  a  commission  out  of 
the  estate.  Considerable  sums  belonging  to  the  estate  still 
remained  in  the  hands  of  the  plaintiff,  and  he  was  desirous 
to  adjust  and  close  the  accounts,  and,  afler  deducting  his 
reasonable  charge  and  commissions,  to  pay  over  the  residue 
to  the  children,  or  to  their  guardians.  The  bill  stated  that 
the  plaintiff  could  not  come  to  an  adjustment  and  settlement 
to  his  acrounts,  without  the  aid  of  this  Court ;  and  he, 
therefore,  prayed,  that  an  account  might  be  decreed  to  be 
taken  under  the  direction  of  the  Court,  that  he  might  be 
allowed  a  reasonable  ♦compensation  for  his  great  care  and 
trouble  in  relation  to  the  estate,  and  the  proportions  of  the 
children,  &c.,  and  for  such  other  relief,  &c. 

The  defendants,  by  their  answer,  submitted  to  an  account, 
•&c.,  but  resisted  the  plaintifTs  claim  for  commissions,  and 
prayed  that  the  plaintifT  might  be  decreed  to  pay  over  the 
moneys  belonging  to  the  estate,  in  his  hands,  with  inter- 
est, &c. 

The  cause  being  at  issue,  several  witnesses  were  examined, 
and  an  order  of  reference  was  made  to  a  master,  to  take  and 
state  an  account,  &c.  The  master's  report  contained  an 
account  of  all  the  moneys  collected  and  paid  by  the  plaintiff, 
as  administrator,  from  the  8th  of  September,  1803,  when  the 
administration  was  granted,  to  the  time  of  taking  the  account 
of  both  the  real  and  personal  estate  of  the  intestate.  It  stat- 
ed the  balance  in  the  hands  of  the  administrator,  from  year 
lo  year,  and  of  the  interest  thereon,  and  the  total  amount 
due,  at  the  date  of  the  report,  (6th  of  February^  1815,)  from 
the  plaintiff  to  the  representatives  of  the  intestate,  for  prin- 
cipal and  interest,  being  59,658  dollars  and  68  cents.  The 
master,  also,  stated,  that  he  allowed  the  plaintiff,  from  the 
8th  of  September,  1803,  to  the  6th  of  July,  1805,  for  the 
settlement  of  the  estate ;  the  last  debt  of  any  magnitude, 
due  from  the  intestate,  being  paid  by  the  plaintiff  on  the  day 
last  mentioned ;  that,  from  that  day  until  the  time  of  the  re- 
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1813.  P^^>  ^^^y  I^i'g^  balanoes,  and  at  no  lime  leas  than  33,0  G 
v^^F->^,^<^,^  dollars,  constantly  remained  in  the  hands  of  the  plaint  ff 
BcBiirrELiii  without  producing  any  benefit  or  advantage  to  the  estate 

moneys  advanced  by  the  plaintiff,  with  one  or  two  triflin{ 
exceptions,  to  the  different  heirs  and  their  guardians ;  tfipf 
he,  the  master,  therefore,  made  annual  rt»igy  conimeneing  tLf 
year  from  the  last-mentioned  day.  That,  fre>m  the  vouchor/ 
submitted,  on  taking  the  account,  and  from  the  examination 
of  the  plaintiff,  it  appeared,  that  on  the  16th  of  July,  1805, 
and  before  that  period,  the  plaintiff  k^t  his  account,  as 
[  •  622  ]  administrator,  ♦with  the  bank  of  JVcw?-  York,  and  continued 
it  there  until  the  6th  of  March,  1806,  when  he  transferred 
the  same  to  the  Manhattan  Bank,  where  it  was  continued  to 
be  kept  until  May,  1807.  That  a  small  part  only  of  the 
funds  belonging  to  tlie -estate,  and  in  the  hands  of  the  plain* 
tiff,  were,  at  any  time  during  the  above  periods^  deposited 
in  either  of  thosq  banks.  That,  from  May,  1807,  to  the 
time  of  accounting  before  him,  (the  master,)  the  plaintiff  had 
not  kept  any  account,  as  administrator,  with  any  bank  ;  nor 
had  he  kept  the  moneys  belonging  to  the  estate,  which, 
from  time  to  time,  came  into  his  hands,  separate  aad  dis* 
tinct  from  his  own  moneys;  but,  on  the  contrary,  had 
blended  the  same  with  his  own  private  property,  and  had 
used  and  employed  the  money  belonging  to  the  estate  in  bis 
business  or  trade,  and  had  loaned  lar^e  sums  thereof  to  other 
persons ;  and  all  this  without  accounting  to  the  estate,  either 
by  way  of  interest  or  otherwise.  That,  in  making  the  yearly 
rests,  he,  the  master,  charged  the  plaintiff  with  compound 
interest,  commencing  from  the  16th  of  July,  1805,  on  the 
balance  then  remaining  in  hand  ;  t.  e.  one  year's  interest 
was  calculated  on  such  balance,  and  added  to  the  balance  of 
principal  due  on  the  16th  of  July,  1806,  and  both  made 
principal,  upon  which  aggregate  sum  interest  was  again  cal- 
culated for  another  year,  to  the  16th  of  July^  1807,  and 
added  to  the  balance  of  principal  due  on  that  alone,  and  so 
on,  for  each  year,  during  the  whole  term. 

The  following  exctptiom  were  taken  to  the  report  of  the 
master :  I.  That  the  master  has  charged  the  plaintiff  with 
compound  interest,  upon  balances  remaining  in  his  hands 
subsequent  to  the  16th  oi  July,  1805. 

2*  That  he  has  charged  him  with  any  interest  at  all. 

8,  That  he  has  refused  to  allow  the  plaintiff  any  f^omnis 
sions,  or  compensation,  for  his  care  and  trouble. 

4.  That  he  allowed  the  plaintiff  time  for  settlement  of  tha 
.  estate,  oi^ly  from  the  8th  of  September,  1803,  to  the  16th  oi 
July,  1805. 
jLf  688 1  *5«  That  he  has  certified  that  the  plaintiff  used  and  en- 

%  4B9 


CASES  IN  CHANCERY.  »a 

p.  yed  the  money  belonging  to  his  intestate's  estate  in  his       1815. 
bu>*.ness  or  trade,  whereas  the  pleadings  and  evidence  in  the  ^^^-n/-*^^ 
cause  do  not  warrant  such  a  conclusion.  ScHiKFrsLin 

V. 

Van  Vtchten  and  jff.  Bleecker  argued,  for  the  plaintiff, 
in  support  of  the  exceptions.  They  cited  1  yesty,jun.  99. 
2  Atk.  410.  534.  604.  Free,  in  Ch.  254.  1  Bro.  375, 
084.     3  Bro.  74. 

Henry,  contra,  cited  4  Vesey,  620.  7  Vesey,  129.  11 
Vesey,  59.  99.     12  Fesey,  388. 

The  Chancelloh.  As  the  |>Iaintiff  took  no  excepti^  to 
the  testimony  taken  before  the  master,  and  has  not  shown,  by 
affidavit,  what  that  testimony  was,  nor  called  upon  the  mas- 
ter to  report  the  feels,  I  have  a  right  to  presume,  that  the 
master  had  sufficient  evidence  before  him  to  warrant  the 
conclusion,  that  the  plaintiff  had  used  and  employed  the 
.noney  beltmging  to  the  estate  in  his  business  or  trade.  The 
master  says,  that  the  fact  of  the  appropriation  of  the  assets 
by  the  pla  ntiff  to  his  own  use,  appeared  from  tlie  vouchers 
submitted  in  taking  the  account,  and  from  the  examinatioii 
of  the  plaintiff.  How  can  I  say,  then,  that  this  allegcition  is 
not  correct  and  true  ?  I  am  bound,  as  the  case  is  now  before 
me.  to  consider  every  fact  stated  in  the  report  to  have  been 
duly  established  by  competent  proof;  and  the  only  real 
quest  on  in  the  case  is,  whether  the  charge  of  compound 
interest  be  proper. 

It  has  been  settled,  by  repealed  decisions,  that  executors 
and  administrators  are  not  entitled  to  any  commission  for 
executing  their  trust ;  and  it  is  equally  well  established,  that 
they  must,  at  all  events,  pay  interest  upon  moneys  of  the 
estate  converted  to  their  use.     These  two  points  I  was  led 
to  examine,  with  much  care,  in  the  cases  of  Dunscomb  v. 
^Dttnscomh,^  and  of  Manning  v.  Mannin^^X  »"d  to  which  it       [  *  624  ] 
will  now  be  sufficient  for  me  to  refer.     The  only  point  worth  t  Ante.p,  im, 
considering,  is  the  compound  interest  which  the  master  has  ^  ^^'  ^'  ^^ 
allowed. 

No  just  complnint  can  be  made  of  the  time  from  which  the 
computation  of  ititerest  bcgsfn.  The  plaintiff  was  allowed 
nearly  two  years  to  settle  the  estate,  without  being  charge- 
able with  interest.  Fot  a  considerable  part  of  that  time  he 
had  a  large  balance  in  hand,  and  the  time  was  amply  suffi- 
cient, in  this  case,  to  close  the  concerns  of  the  administration, 
and  the  debts  wbre  all  paid  within  that  time,  with  one  or 
tHo  trifling  exceptions.  It  was  the  duty  of  the  plaintiff, 
frt>m  that  time  forward,  to  ha^e  niade  di^ribution  of  the 
usfets.  or  placed  tbem  in  a  situation  to  become  productivei 
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1815.      ^"^  ^^  accumulate  for  the  heirs.     He  did  neither,  but  km 
v.^^^^,^.-.^^  ployed  the  money  in  his  own  business,  or  trade,  or  in  nuking 
ScHiiFFiLiH   large  loans  for  his  own  benefit;  and  as  he  has  not  disclo&ed 
Stewart.     (^^  he  nnght  have  done  to  the  master)  what  were  the  profits 
of  the  assets  so  employed,  it  appears  to  me,  as  well  on  prin- 
ciple as  on  authority,  that  he  is  justly  chargeable  witii  the 
interest  contained  in  the  report.     The  only  way    for  the 
plaintiff  to  avoid  this  conclusion,  was  by  fairly  disclosing 
what  he  had  made  by  the  use  of  the  money. 

The  Courts  were,  anciently,  quite  lax  on  the  subject  of 
these  personal  trusts,  and  allowed  executors  to  convert  the 
moneys  of  the  testator  to  their  own  use,  without  any  account 
for  interest.  This  must  have  been  the  source  of  great 
abuse,  and  was  unjust  towards  the  cestuy  que  trust.  With 
such  a  pecuniary  privilege,  the  office  of  trustee,  as  Lord 
Loughborough  expressed  himself,  would  be  canvassed  for 
This  blemish  in  the  English  jurisprudence  was  corrected 
as  early  as  the  case  of  Rntcliffe  v.  Graves^  (I  Fcni.  196.  2 
CA.  Cas,  152.)  in  which  the  lord  keeper  held,  and,  as  it  is 
said,  against  many  precedents,  that  the  administrator  must 
pay  interest  for  the  moneys  of  the  estate  employed  in  his> 
own  business ;  and  he  laid  down  this  principle,  which  runs 
[  *  625  ]  ^through  all  the  subsequent  cases,  that  an  executor  ought  not 
to  turn  the  money  to  his  own  private  advantage.  The  rate  of 
interest  is  not  stated ;  and,  from  different  reports  of  that 
case,  it  is  uncertain  whether  the  money  was  employed  by 
the  administrator  in  trade  or  in  loans.  The  recognition  of 
the  principle  was,  however,  a  great  improvement ;  but  the 
modern  cases  have  felt  the  necessity  of  explaining  and  defin- 
ing the  duties  and  responsibility  of  the  trustee  with  more 
precision,  in  order  to  give  greater  efficacy  to  the  just  and 
salutary  doctrine,  that  a  trustee  shall  never  be  permitted  to 
make  gain  to  himself  of  the  trust  property. 

In  Newton  v.  Bennet,  (1  Bro.  359.)  the  executor  mixed 
the  testator's  money  with  his  own,  and  applied  it  in  the 
course  of  his  trade ;  and  the  master,  in  taking  the  account, 
made  rests  every  year,  and  reported  a  large  balance  against 
the  defendant ;  and  the  question  was,  whether  he  should  psy 
interest /or  the  sums,  from  time  to  time^  in  his  hands^  and  it 
was  decreed  that  he  should.  In  this  case  I  should  conclude, 
that  compound  interest  was  allowed,  though  the  making  of 
periodical  rests,  in  taking  an  account,  seems  not,  of  itself, 
necessary  to  imply  it.  Accounts  have  frequently  been  di- 
rected to  be  taken  with  annual  rests;  (2  Atk.  410.  534 
6  Bro.  P.  C.  319.  old  edit.)  perhaps  to  see  whether  in* 
terest  ought  to  be  charged,  or  to  relieve  the  defendant  in 
the  application  of  his  payments ;  and  in  one  instance  they 
were  expressly  directed  to  be  made  without  prejudice  to 
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tlie  question  of  interest.  (16  Vesey,91.)  Whatever  might  1815. 
have  been  the  fact,  in  the  case  above  cited,  it  is  certain  that  v^^^-s^^^^^ 
the  allowance  of  compound  interest  is  often  essential  to  carry  Schikffelim 
into  complete  effect  the  principle  of  the  Court,  that  no  s^ewIbt 
profit,  gain,  or  advantage,  shall  be  derived  to  the  trustee  from 
his  use  of  the  trust  funds.  All  the  gain  must  go  to  the  cestuy 
out  trust.  This  is«the  true  equiiy  doctrine.  It  secures 
fidelity,  and  removes  temptation ;  and  it  is  the  ground  of 
this  allowance  of  annual  rests,  in  the  taking  of  the  account, 
where  the  executor  has  used  the  property,  and  does  not  dis- 
close *the  proceeds.  The  principle  was  more  clearly  en-  [*626| 
forced  in  Treves  v.  Townshcnd,  (1  Bro.  384.)  which  was 
the  case  of  the  assignee  of  a  bankrupt  who  suffered  ^he  mon- 
ey .of  the  estate  to  lie  idle  for  years  with  his  private  banker. 
The  chancellor  considered  money  ^  placed  as  answer- 
ing the  purpose  of  credit  and  trade,  and  though  4  per  cent, 
was  the  usual  interest  of  the  Court,  in  a  case  of  mere  neg- 
lect to  pay,  yet  it  was  presumed  that  the  money  was  worth 
5  per  cent,  to  the  assignee,  and  he  was  held  to  account  for 
all  the  gain ;  and  5  per  cent,  interest  was,  accordingly,  de- 
creed, with  costs.  The  same  rule  appears  in  a  variety  of 
other  cases,  (1  Vesey^jun.  89.  4  Fc*cy,  620.  11  Vesey^5S.) 
in  which  the  increase  of  interest  to  5  per  cent,  was  given  to 
meet  a  presumed  gain.  In  Pocock  v.  Reddingtoti,  (5  Vesey, 
704.)  an  executor  having  been  guilty  of  a  breach  of  trust  by 
selling  out  stock,  and  dealing  improperly  with  the  trust 
money,  the  cestuy  que  trust  was  allowed  the  option  to  have 
the  stock  replaced,  or  the  proceeds  of  the  sales,  with  interest 
at  5  per  cent.,  or  morcy  if  more  had  been  made  by  it.  The 
observations  of  Lord  Alvanley,  in  that  case,  are  strong  and 
impressive.  The  defendant  *Miad  very  imprudently,  and,  he 
must  say,  very  improperly,  taken  upon  himself  to  lend  the 
money  of  his  ward  to  his  own  friends,  and  upon  personal 
security,  and  for  that  purpose  he  sold  out  stock,"  &c.  **  That 
was  a  transaction  that  it  was  impossible  to  permit  to  pass 
without  animadversion.  He  ha  I  no  right  to  put  it  in  that 
hazard.  No  man  is  justified  in  putting  the  property,  of 
which  he  is  trustee,  in  jeopardy.  Therefore,  he  must  an- 
swer for  the  money  witli  what  he  may  be  supposed  reasona- 
bly to  have  made ;  and  if  he  made  more,  he  must  answer 
for  that  too." 

But  there  are  cases  which  not  only  contain  the  general 
principle,  that  a  trustee  using  the  trust  money  must  account 
for  all  the  profit  of  it,  but  in  order  to  reach  that  profit  when 
'"t  IS  not  otherwise  ascertained,  they  adopt  the  very  rule  of 
computation  contained  in  the  report  before  us, 

♦In  Foster  v.  Foster,  (2  Bro.  616.)  the  defendant  was       [•627] 
executor  of  a  receiver,  and  the  money  was  derived  from  the 
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1815.  rents  and  profits  of  land;  and  the  master  was  directed  |o 
v^^^^^,,..^^^  compute  interest,  at  4  per  cent ,  en  the  baloMce  ht  sh>uU 
ScHiErrELxif  each  year  Jind  in  the  hands  of  tbe  receiver,  Liid,  aliso,  of  the 
Stewart,  ^xecutor.  In  Raphael  V.  Boehm  (11  Vesey,,  92.)  the  di 
rection  was  to  take  an  account  agaiast  ibe  executoi,  who 
was  a  trader,  and  to  compute  intecest,  at  5  per  cent.,  on 
moneys  in  his  hands  from  the  time  he  received  it,  and  in  such 
computation  to  make  half  yearly  rests  lor  the  very  purpose 
of  allowing  compound  interest.  This  was  caxryLng  tbe  rule 
far  beyond  the  present  report,  and  the  case  led  to  a  full  and 
able  discussion  of  the  whole  principle ;  and  tbe  general  rule 
was  sanctioned  by  Lord  Eldon,  under  die  infti.eace  of  all 
that  caution  and  anxious  ini^uiry  for  which  he  is  dii^tinguished. 
It  was  declared,  in  tliat  case,  to  be  the  general  understaiuliag 
of  the  masters,  that  where  rests  were  directed  to  Le  made  m 
taking  an  account,  they  were  to  be  made  with  the  view  of 
computing  compound  interest;  and  it  was  admitted  by  the 
counsel,  who  opposed  the  allowance,  that  if  a  trustee  bad 
made,  or  if  there  were  ground  to  infer  that  be  had  made,  cont- 
pound  interest,  or  more,  he  must  account  accordingly.  The 
chancellor  observed,  that  the  charge  of  compound  mterest, 
in  that  case,  was  consistent  with  every  view  pf  moral  justice; 
and  that  the  Court  would  shamefully  desert  its  duty  to  w- 
fants,  by  adopting  a  rule  that  an  executor  miglu  keep 
money  in  his  hands  without  being  answerable  as  if  he  hod 
accumulated.  The  same  rule  was,  aflerwards,  adopted  by 
Sir  JVm,  Grant,  in  Domford  v.  Dornford,  (12  Vcs.  127.) 

It  would  be  easy  here  Jo  show,  as  was  done  in  that  case, 
the  injustice  to  the  infants  in  denying  compound  interest, acd 
the  direct  gain  that  would  be  permitted  to  the  plaintiff. 
Thus,  in  July,  1805,  he  had  in  hand  33,000  dollars  of 
moneys  belonging  to  tlie  estate,  and  no  debts  to  pay.  Id 
July,  1806,  he  received,  (as  we  must  presume.)  for  the  use 
of  that  fund,  in  his  trade  and  by  his  loans,  at  least,  the  simple 
*628]  *interest,  or  2,310  dollars.  That  sum  he  will,  tlien,  reUin 
in  his  business  for  nine  years,  or  to  the  taking  of  the  accouat, 
free  of  interest.  The  next  year,  or  July,  1807,  he  receives 
another  year's  interest,  and  will  then  have  in  band,  of  in- 
terest, 4,620  dollars,  to  be  used  for  his  own  advantage,  for 
eight  years,  free  of  interest.  The  third  year  he  will  have  in 
hand  near  7,000  dollars,  to  be  retained  for  seven  years,  with- 
out interest,  and  so  on  down  to  the  date  of  the  report.  The 
fund,  instead  of  accumulating  for  the  benefit  of  the  injiots,  , 
accumulates  for  his  benefit.  In  this  way,  as  Lord  iSdon 
observed,  the  property  would  be  nearly  as  beneficial  tothe 
executor  as  to  the  infant,  and  this  would  overthrow  the  pio- 
ciples  of  the  Court.  Such  a  consequence  cannot  be  endur^fl; 
A  man  in  trade  could  afford  a  large  premium  for  letters  oi^ 
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administration  upon  a  rich  estate,  especially  if  the  infant        1615. 
heirs  were  very  young.     What  temptation  would  thus  be  vm^v-^^v^^^i,^ 
held  out  to  delay  and  negUgence  in  le^dering  aa  account !  ScmsyntM^ 
What  inducements  to  trustees  to  employ  the  trust  moneys    s^^Z'jlut. 
in  their  own  private  speeulatioiis  and  trade,  to  ibe  hazard  of 
the  loss  of  the  whole  fund ! 

In  the  ordinary  case,  between  debtor  and  crisditor^  com- 
pound interest  is  not  recoverable.  This  point  I  had  occa- 
sion, to  examine  fully  in  the  case  of  The  State  of  Connecticut 
y.  Jackson,-f  But  here  a  charge  of  such  interest  be(X)nies  iJmu,^.i3  * 
indispensable  to  enable  us  to  reach  the  gain  or  profit  wbick 
the  plaintiff  ought  to  refund. 

It  cannot  be  amiss  to  observe,  at  the  conclusion  of  this 
opinion,  that  the  civil  law  was  not  forgetful  of  the  justice  and 
necessity  of  such  a  strict  provision  against  trustees  who  con- 
Verted  the  trust  moneys  to  their  own  use.  While  it  gave 
ordinary  interest  against  the  tutor,  who  suffered  the  pupil's 
money  to  lie  idle  ^  yet,  if  he  converted  it  to  his  own  purposes, 
he  was  held  responsible  for  interest  non  ex  more  regionU^ 
(as  5,  or  4,  or  Zjpercent.)  $ed gravusimag  velmaximas  usunu^ 
which  different  commentators  fix  at  12,  or  8,  or  6  per  cent., 
while  4  per  cent,  was  the  ordinary  interest  (Dig.  *3.  5.  38.  [ '"'  629  ] 
Ibid,  26.  7.  7.  6.  and  10.  Code,  5.  56.,  with  the  notes  of 
Gothofredus,  and  Votfs  Ccmim.  ad.  Pand.  lib.  26.  tit.  7.  s. 
9.)  Such  coincidence,  on  this  particular  point,  between  two 
such  systems  of  jurisprudence,  serves,  of  itself,  to  show  that 
the  principle  adopted  has  a  clear  foundation  in  natural  justice, 
or,  at  least,  is  recommended  by  the  obvious  dictates  of  public 
policy.  Indeed,  it  appears  to  me  to  be  an  interesting  (act, 
that  the  refusal  of  compound  interest,  in  ordinary  cases,  be- 
tween debtor  and  creditor ;  the  denial  of  compensation  to 
executors  and  other  trustees ;  the  charge  of  simple  interest 
against  them  when  they  negligen'tly  suffer  the  trust  moneys 
to  lie  idle ;  and  the  charge  of  extraordinary  interest  against 
them  when  they  convert  it  to  their  own  use,  are  distinct 
principles,  not  only  well  settled  in  the  English  law,  as  I  have 
abumlantly  shown  in  this,  and  in  the  other  cases  referred  to> 
but  they  all  existed. as  known  principles  in  the  civil  law  of 
Rome.  And  tho^^e  principles,  from  the  prevalence  of  that  code, 
are  now,  probably,  acknowledged  and  settled,  as  part  of  theif 
common  law,  in  nvost  of  the  continental  nations  of  Europe. 

This  historical  fact  is  calculated  to  inspire  us  with  much 
respect  for  these  principles,  independent  of  their  practical 
utility  in  securing  the  diligence  and  fidelity  of  trustees. 

The  exceptions  to  the  report  must,  accordingly,  be  over- 
ruled. 

Exceptions  overruled. 
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Parker  ^Parker  and  Bliss  ogaiust  Grant  and  others. 

Graht. 

A  decree  fairly  and  regularly  obtained,  bv  default,  for  want  of  an  answer 

will  not  be  set  aside  to  let  in  a  defence  founded  on  a  frauduknl 

speculation. 
The  application,  in  such  case,  is  to  the  ^ace  and  favor  of  tho  Court 

and  the  defendant  must  show  that  he  is  deserving  of  favor. 

Dee.  18th.  TIIE  petition  of  the  defendants  stated,  that  the  plaintiff 
filed  their  bill  on  the  llth  of  April  last,  and  it  set  forth  the 
substance  of  it,  which  related  to  fraud  alleged  in  the  pur- 
chase of  a  lottery  ticket  that  had  drawn  a  prize ;  that  an 
injunction  was  issued,  &c. ;  that  the  defendants,  intending  to 
defend  the  suit,  employed  D.  Rodman  as  their  solicito., 
who  gave  notice  of  his  appearance  on  the  13th  of  April; 
that  he  prepared  an  answer  to  the  bill,  the  substance  of 
which  was  set  forth  in  the  petition  ;  that  the  answer  was  en- 
grossed when  the  solicitor  was  informed  that  the  bill  had 
been  amended ;  that  they  understood  that  the  amendment 
was  decreed  to  be  irregular,  and  expunged ;  but,  on  special 
motion  for  that  purpose,  on  the  8th  of  May  la<t,  the  amend- 
meat  was  re-inserted,  which  the  petitioner  set  forth,  and 
that  it  was  of  the  very  essence  of  the  bill,  and  without  which 
it  could  not  be  sustained ;  that,  on  the  8th  of  May,  an  order 
was  made  that  the  defendants  answer  the  bill,  as  amended, 
in  six  weeks,  or  that  the  bill  be  taken  pro  cojifesso.  That, 
on  the  17th  of  July  last,  th^  bill  was  taken  pro  confesso,  for 
want  of  an  answer,  and  that  the  amount  of  the  prize  was 
brought  into  Court,  and  invested  in  stock,  by  order  of  the 
Court,  to  abide  the  event  of  the  suit.  That,  by  the  decree 
of  the  Court,  of  the  30th  of  November  last,  the  stock  was 
directed  to  be  transferred  to  the  plaintiffs,  and  the  defend- 
ants were  decreed  to  pay  the  costs ;  that  from  the  time  of 
filing  the  bill,  until  within  12  days  last  past,  the  defendants 
were  not  apprized  that  any  proceedings  were  had  against 
them,  for  want  of  an  answer,  or  that  the  bill  had  been  taken 
pro  confcsso ;  but  were  then  informed  that  their  solicitor  had 
suffered  a  continued  series  of  neglects  ;  that  he  had  received 
"  *  631  ]  *repeated  personal  notices  in  writing  from  the  solicitor  of  the 
plaintiffs,  of  the  different  steps  taken  in  the  cause,  and  had 
never  communicated  any  of  them  to  the  defendants,  but 
suffered  them  to  believe  that  their  defence  was  duly  attend- 
ed to,  and  that  no  laches  had  been  suffered  to  their  preju- 
dice; that  the  defendants  were  always  ready  to  answer  the 
bill.  That  the  defendant,  Root,  to  the  knowledge  of  their 
solicitor,  had  resided  continually  in  Albany,  and  that  Cutler 
resided  in  the  same  place  until  the  26th  of  Mntfy  when  he 
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removed  to  New-Tork;  and  that  the  defendant,  Grant,  re-       1815. 
sided  in  Albany  until  the  1st  of  May,  when  he  left  it,  but  v-^i^-n/-^^ 
had  been  there  frequently  since,  and  now  resided  in  New-      Parker 
York;  and  that,  since  the  fihng  of  the  bill,  their  solicitor  had       grIkt. 
conversed  very  often  with  the  defendant.  Root,  about  the 
suit,  and  had  been  paid,  several  times,  several  large  sums  of 
money,  for  fees,  &c. ;  that  the  solicitor  is  poor,  and  unable 
to  refund  to  the  defendants  any  damages,  &,c.     The  peti- 
tioner prayed  for  leave  to  answer,  &c.     The  petition  was 
sworn  to  by  the  defendant.  Root,  who  added  that  he  believed, 
and  was  so  advised  by  his  counsel,  that  the  defendants  have 
a  good  and  sub:)tantial  defence  on  the  merits. 

/.  Hamilton,  on  reading  the  petition,  moved  that  the  de- 
fendants have  leave  to  put  in  their  answer,  &c. 

Henry,  contra,  read  the  deposition  of  D.  Rodman,  stating 
that  he  was  retained  as  solicitor  for  the  defendants ;  that  he 
entered  an  appearance  and  prepared  an  answer,  according  to 
instructions  in  the  handwriting  of  the  defendants ;  that  when 
he  showed  the  answer  to  Grant,  he  said  it  was  not  correct, 
and  that  R?ot  ha^l  no  interest  in  the  purchase,  and  that  he 
would  write  to  Cutler,  at  New-  York,  and  abide  his  decision  ; 
that,  in  October  last,  the  deponent,  being  in  New-York,  saw 
Cutler,  and  informed  him  of  the  objections  of  Grant,  and 
Cutler  said  he  would  see  Grant,  and  have  the  matter  fixed ; 
that  since  that  time  he  had  not  heard  from  Grant  or  Cutler; 
that  he  had  ref)eatedly  informed  the  defendant,  Root,  of  the 
*state  of  the  suit,  and  of  the  impossibihty  of  filing  an  answer  [  *  63i  1 
as  prepared,  and  that  the  defendants  must  agree  in  their 
story ;  that  Root  had  often  promised  to  write  to  Cutler,  and 
have  every  thing  arranged  ;  that  the  deponent  had  received 
no  more  than  40  dollars  from  the  defendants ;  that  he  had 
used  the  utmost  diligence  to  have  the  answer  filed ;  and  the 
omissions  and  neglects,  if  any,  were  solely  attributable  to  the 
defendants. 

The  Chancellor.  A  motion  was  made,  on  the  11th 
mstant,  to  set  aside  the  decree  which  was  entered  on  the 
30th  of  November,  and  to  permit  the  defendants  to  answer. 
That  motion  was  unaccompanied  with  any  affidavit  of  either 
of  the  defendants,  and  no  satisfactory  reason  was  given  why 
none  was  produced ;  and  the  affidavit  of  Mr.  Henry,  the  so- 
licitor of  the  plaintiffs,  stated  the  history  of  the  cause,  and 
the  repeater!  delays  of  the  defendants,  and  the  indulgence 
granted  by  him  from  the  8th  of  May,  when  the  order  to  an- 
swer was  entered,  to  the  30th  of  ifovember,  when  the  final 
decree  was  pronounced  by  default,  after  the  cause  had  been 
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1815.       regularly  set  down  for  hearing.     The   aiotion  was,  cohm^- 
v^^f--v^-^^  quently,  denied. 
Parker  The  same  motion  is  now  renewed,  and  accompanied  with 

Grant.  ^^  affidavit  of  one  of  the  defendants,  disclosing  the  fnerits  of 
the  defence.  This  is  an  application  to  the  grace  and  fafor 
of  the  Court,  to  let  in  a  party  to  defend,  after  a  decree  has 
been  regularly  entered  against  him  by  default.  To  whom 
tlie  neglect  to  defend  in  proper  time  is  to  be  attributed,  I 
am  not  able  to  say,  as  the  defendants,  and  their  solicitor,  ac- 
cuse each  other  of  that  delay.  But  I  am  now  put  in  pos- 
session of  the  real  defence,  and,  admitting  all  that  is  stated 
in  the  petition,  I  am  of  opinion,  that  the  purchase  of  t}>e 
ticket  was  a  fraudulent  speculation,  undeserving  of  favor.  1 
will  not  set  aside  a  decree  foirly  and  regularly  obtained,  to 
let  in  such  a  defence.  The  motion  is,  therefore,  denied, 
with  costs. 

Order  accordingly. 
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A. 

ACCOUNT. 

Vide  Fkaud,  5,  6.  Interest,  1.  3,  4. 
Mortgage,  IV.  Partnership, 
3,  4,  5. 

ADMINISTRATION  AND  ADMI- 
NISTRATOR. 

l^de  Executor  and  Administrator. 

ADULTERY. 

1  Where  a  bill  for  a  divorce,  on  the 
ground  of  adultery ^  is  taken  pro 
confesso,  or  the  defeodaiU,  in  his 
answer,  admits  the  adultery 
charged,  and  a  reference  is  made 
to  the  master,  under  the  3d  sec- 
tion of  the  act  concerning  di- 
vorces, (2  N.  R.  L,  1»7,  198.)  to 
take  the  proof  of  the  addtery,  and 
to  report  tliereon,  &.C.;  by  the 
proof  to  be  taken  .by  the  master, 
is  meant  legal  proof  generally; 
and  he  may,  therefore,  receive 
proof  of  the  confession  of  the  de- 
fendant, which  must,  however,  be 
connected  with,  and  supported  by, 
other  proofs,  before  the  Court  will 
decree  a  divorce  a  vinculo  matrix 
monii,     Beits  v.  Betts^  197 

2  But  by  the  51st  rule  of  the  Court, 
June^  1S06,  evidence  of  the  con- 
fessions of  the  defendant  is  not 
admissible  at  all,  on  a  feigned  is- 
sue awarded  to  try  the  fact  of 
adultery.  Whether  this  rule  has 
not  gone  too  far  in  rejecting  this 
«pecies  of  proof  altogether? 
Quoire.  ib. 

3  To  give  the  Co'irt  jurisdiction  to 


decree  a  divorce,  *  vim  uh  mairu 
monii,  on  the  ground  of  adultery, 
when  the  marriage  was  solem- 
nized abroad,  it  must  clearly  and 
distinctly  appear,  from  the  bill^ 
'  that  both  parties  were  inhabitants 
of  the  state  at  the  time  the  adul- 
tery was  committed.     Mix  v.  Mix, 

204 

4.  To  entitle  a  party  to  sustain  a  bill 
for  a  divorce,  he  must  be  an  ac- 
tual and  bona  Jide  inhabitant  of 
the  state  at  the  time  of  the  adul- 
tery committed,  and  at  the  time 
of  exhibiting  the  bill.  William^ 
son  T.  Parisien,  389 

5.  Where  the  plaintiff,  a  native  of 
Scotland,  married  his  wife  in  Neu^^ 
York,  in  1780,  and  left  her  in 
1784,  and  went  to  the  West  In^ 
dies,  and  continually  resided 
abroad,  excepting  only  a  short 
visit  to  NeW'York,  in  179^^,  until 
the  time  of  filing  his  bill  for  a  di- 
vorce, in  1813,  a  period  of  28 
years;  it  was  held  that  he  was 
not  an  inhabitant  of  the  state, 
within  the  words  or  intent  of  the 
act.  t6. 

6.  A  decree  of  divorce,  a  vinculo 
matrimonii,  though  the  adultery 
is  fully  ascertained,  is  not  granted, 
of  course,  in  all  cases.  William-' 
son  V.  Williamson,  488 

7.  If  the  husband,  subsequently  to 
the  adultery,  cohabits  with  his 
wife  with  knowle<lge  of  her  gutlt, 
it  is  a  remission  of  the  offence, 
and  a  bar  to  a  divorce.  ib. 

8.  Lap^  of  time,  also,  or  a  long  ac- 
quiescence of  the  husband,  without 
any  disability  on  his  part  to  sue, 
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will  be  a  bar  to  a  prosecution  for 
a  divorce,  i6. 

9.  As,  where  a  husband  having  been 
absent   from   his   wife    for  eight 

^  '  years,  in  a  foreign  country,  and 
she,  supposing  him  to  be  dead, 
married  another  person ;  and  the 
first  husband,  afterwards,  return- 
ed, and  finding  his  wife  cohabiting 
with  her  second  husband^  without 
taking  any  steps  to  obtain  a  di- 
vorce, went  abroad,  and  continued 
absent  for  twenty  years,  and  then 
returned  again,  and  filed  a  bill 
for  a  divorce  against  his  wife,  who 
was  living  with  her  second  hus- 
band, by  whom  she  had  several 
children  ;  the  Court,  though  the 
counsel  of  both  parties  consented 
to  a  decree,  dismissed  the  bill, 
with  costs.  i6. 

Vide  Divorce. 

AFFIDAVITS. 
Vide  Practice,  IV.  16,  17,  18. 

AGENT. 

1.  An  agent  or  trustee,  undertaking 
a  special  business,  cannot,  on  the 
subject  of  that  trust,  act  for  his 
own  benefit  to  the  injury  of  his 
principal.  Parkist  v.  Alexander 
and  others^  394 

2  If  an  agent  undertakes  to  judge 
whether  he  may  not,  innocently, 
depart  from  the  instructions  of 
his  principal,  he  does  it  at  his  peril. 

tfr. 

AGREEMENT. 

I.  Consideration. 
II.  Specific  Performance, 

I.  Consideration, 

1.  In  regard  to  chattel  interests,  an 
agreement  under  seal  imports  a 
consideration  at  law.  Bunn  and 
ethers  v.    Wintkrop   and  others ^ 

329 
2    And  a  voluntary  bond,  or  deed, 
492 


of  a  chattel  interest,  will  be  sup* 
ported  in  equity  without  consid- 
eration, lb. 

3.  A  astuy  que  trust,  though  a  mere 
volunteer,  and  the  limitation  with- 
out consideration,  is  entitled  to 
the  aid  of  this  Court ;  but  the  rule 
is  otherwise  where  the  party  seeks 
to  raise  an  interest  by  way  of  trust, 
on  a  covenant  or  executory  agree- 
ment ib. 

4.  Provision  for  the  mother  of  a  bas- 
tard, and  for  ner  infant,  is  a  suffi- 
cient consideration  to  support  a 
bond,  or  a  deed  of  personal  chat- 
tels, made  by  the  father  of  the 
child  for  that  purpose.  ib. 

Vide  Failure  op  Consideration. 
Fraudulent  Conveyances,  1,2, 
3,  4,  5,  6, 

II.  Sptcijic  performance. 

5.  Where  a  bill,  filed  to  compel  a 
perforniance  of  a  parol  contract, 
to  compensate  the  plaintiff  for 
the  use  of  his  land,  could  not  be 
sustained,  the  contract  not  being 
valid  by  the  statute  of  frauds ;  yet 
this  Court  retained  the  bill,  and 
awarded  an  issue  of  quantum  dam^ 
nifcatus,  to  assess  the  damages 
sustained  by  the  plaintiff  by  the 
acts  of  the  defendants,  as  the 
plaintiff  had  sustained  an  injury 
for  which  he  ought  to  be  compen- 
sated, and  for  which  he  had  no 
remedy,  or,  at  best,  a  doubtful 
and  inadequate  one,  at  law. 
Phillips  V.  Thompson  and  others , 

132 

6.  So,  where  possession  had  been 
taken  of  land,  and  improvements, 
made  under  an  agreement  void  by 
the  statute  of  frauds,  for  a  convey- 
ance or  lease,  although  an  exe- 
cution of  the  agreement  will  not 
be  decreed  on  the  ground  of  part 
performance,  yet  the  bill  will  be 
retained  for  the  purpose  of  afiford- 
ing  the  party  a  reasonable  com- 
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pensation  for  beneficial  and  lasting 
improvements.  Parkkurst  and 
others  ?.  Van  Cortlandt,  274 

7.  A  Court  of  equity  will  never  de- 
cree performance  where  the  rem- 
edy is  not  mutual,  or  one  party 
only  is  bound  by  the  agreement. 
S.C.  282 

S.  P.     Benedict  v.  Lynch,  370 

8.  Where  A.  contracted  to  convey  to 
B.  "  by  a  good  and  valid  convey- 
ance in  law,"  a  farm,  which  was 
originally  parcel  of  a  large  tract 
of  ground  granted  by  the  proprie- 
tor of  a  manor  to  the  ancestor  of 
A.,  in  fee,  **  yielding  and  paying 
to  the  grantor,  his  heirs  and  as- 
signs, the  yearly  rent  of  ten  shil- 
lings ;"  the  proportion  of  which 
quit- rent,  on  the  farm,  was  54 
cents  a  year ;  the  existence  of  the 
quit-rent  being  known  to  B.  at  the 
time  of  ^he  contract,  it  was  held 
that  the  existence  of  such  an  in- 
cumbrance, if  it  were  any,  was 
no  objection  to  a  decree  of  spe- 
cific performance  of  the  contract. 
Ten  Brotck  v.  Livingston,     357 

9.  Whether  such  a  quit-rent,  not 
having  been  demanded,  or  paid, 
for  above  60  years,  will  not  be 
presumed  to  have  become  extin- 
guished by  lapse  of  time  ?  Qua- 
re.  ib. 

10.  In  the  sale  of  lands,  time  may 
make  part  of  the  essence  of  the 
contract ;  and  on  default  at  the 
day,  without  any  just  excuse,-  or 
any  acquiescence,  or  subsequent 
waiver  by  the  other  party,  the 
Court  will  not  help  the  party  in 
default.     Benedict  v.  Lynch,  370 

1 1.  Where  A,,  in  March,  1810,  agreed 
to  purchase  a  farm  of  B.,  and  to 
pay  250  dollars  in  one  year ;  one 
third  of  the  residue  of  the  pur- 
chase money  in  one  year  there- 
after ;  and  the  other  two  thirds 
m  the  two  successive  years ;  and, 
on  the  payments  being  made,  B. 
was  to  give  a  deed ;  and,  if  he 
failed  in  the  payments*  or  either 


of  them,  the  agreement  was  to  be 
void  ;  and  A.  entered  into  posses- 
sion under  the  agreement,  and 
made  improvements,  but  made  no 
payments;  and  B.,  in  October^ 
1813,  above  two  years  af\er  the 
first  default,  supposing  the  agree- 
ment void,  or  abandoned,  sold  the 
farm  to  a  third  person ;  a  bill  filed 
by  A.,  in  1814,  on  a  tender  of  the 
whole  purchase  money,  for  a  spe- 
cific performance  of  the  agree- 
ment, was  dismissed,  with  costs.  t6. 

Vide  Decree,  1.  Evidence,  II.  14. 
Fraudulent  Conveyances,  S. 
Jurisdiction,  10. 

ALIEN. 

1.  An  alien  enemy  may  take  personal 
properly  by  succession,  as  next 
of  kin,  and  is  entitled  to  a  distrib- 
utive share,  under  the  act  for  the 
distribution  of  intestate  estates; 
though  he  cannot  recover  it  during 
a  war;  but  it  remains  in  the  hands 
of  the  administrator,  in  trust,  for 
him,  until  the  return  of  peace. 
Bradwell  and  others  t.    Weeks^ 

206 

2.  An  alien  enemy  does  not  forfeit 
his  right  of  property.     S.  C.   208 

3.  An  alien  enemy,  who  is  permitted 
to  remain  in  the  country,  or  who 
is  brought  here  as  a  prisoner  of 
war,  may  sue  for  his  rights.      ib. 

ALIMONY. 

Vide  Divorce,  1,  2,  3.  6,  6. 

AMENDMENT. 

1.  Where  a  bill  on  demurrer  is  dis- 
missed for  want  of  equity,  on  the 
merits  of  the  case,  as  stated,  leave 
to  amend  the  bill  will  not  be 
granted.  Lyon  and  Brockway  v. 
Tallmadge  and  others,  184 

2.  Amendments  are  granted  only 
where  there  is  sf  me  defect,  as  to 
parties,  or  some  omission,  or  mis- 
take, of  a  fact,  or  circamstance, 
connected  with  the  substance  of 
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the  case,  but  not  forming  the  sub- 
istance  itdelf,  or  where  there  is 
some  defect  in  the  prayer  for  re- 
lief.  t6. 

3.  The  nth  rule  of  June,  1806,  al- 
lowing the  plaintiff  to  amend  his 
bill  of  course,  at  any  time  before 
answer,  plea,  or  demurrer  filed, 
does  not  apply  to  the  case  of  a 
bill  sworn  to  by  the  plaintiiT,  as 
an  injunction  bill.  Parker  and 
BIU$  V.  Grant  and  others^      434 

ANSWER. 

Vide  Eyidencb,  I.  1.     Pleading,  III. 

APPEAl^ 

1.  An  appeal,  in  the  first  instance, 
stays  ail  proceedings  in  this  Court 
on  the  matter  appealed  from ; 
and  if  the  defendant  wishes  to 
proceed,  notwithstanding  the  ap- 
peal, he  must  apply  to  the  chan- 
cellor ibr  leave;  and  unless  the 
Court  of  Errors  be  at  the  time 
actually  in  session,  and  have  the 
cause  before  them,  this  Court 
must  exercise  its  discretion  as  to 
the  propriety  of  allowing  the  de- 
fendant to  proceed.  Green  and 
others  v.  Winter,  77 

2.  Where  an  account  was  ordered 
to  be  taken  before  a  master,  on 
the  principles  laid  down  in  the 
decree,  this  Co*irt  refused  to  allow 
the  account  to  l>e  taken,  pending 
the  appeal  from  that  decree  ;  nor 
would  it  direct  the  appellant  to 
deliver  over  deeds,  ^c,  relative 
to  his  trust.  ib. 

3.  On  appeal  from  this  Court,  the 
decree  or  order  of  the  Court  of 
Errors  becomes,  to  this  Court,  the 
law  of  the  case;  and  the  party 
can  have  no  other  or  further  re- 
lief than  what  is  administered  by 
the  decree  of  the  Court  above. 
Gelston   v.   Codwise   and  others, 

189 
4u  A  Court  of  review  gives  such  de- 
cree as  the  Court  below  ouj^ht  to 
have  given ;  and  when  the  plain- 
404 


ttfT  below  brings  the  appeal,  the 
Court  above  not  only  reverses 
what  is  wrong,  but  decrees  what 
is  right,  and  rood,els  the  relief  ac- 
cording to  its  own  view  of  the 
ends  of  justice,  and  the  exigencies 
of  the  case.  R.  C.  194 

6.  The  37th  rule  of  this  Court,  made 
June  7th,  1806,  requiring  the  p*r- 
ty  appealing  from  a  decree  or  or- 
der of  this  Court,  to  deposit  100 
dollars  with  the  register  or  assist- 
ant register,  to  answer  fbr  costs, 
d&c,  is  an  equitable  and  salutary 
rule,  intended  to  prevent  delay 
and  abuse.     Bradwett  r.  Weeks, 

325 

6.  The  practice  on  an  appeal  is  to 
k>dge  the  appeal  in  the  register's 
office ;  and  the  Court  above  is  not 
possessed  of  the  jurisdiction  of 
the  cause,  until  the  petition  of  ap- 
peal has  been  presented  to  them, 
which  cannot  be  until  they  are  in 
session.  S.  C.  326 

APPEARANCE. 
Vide  Practice,  II. 

ARBITRATION. 

Vide  Award. 

ASSETS. 

Vide    Executor    and    Administra 

TOR,  I. 

ASSIGNMENT. 

Vide  Evidence,  II.  2. 

ATTORNEY  AND  CUENT. 

Vide  Fraud,  1. 

AWARD. 

1.  Arbitrators,  after  a  witness  had 
been  sworn  and  examined,  and 
they  were  left  alone  to  deliberate 
on  their  award,  called  the  witness 
again,  and,  without  the  knowl- 
edge or  presence  of  the  parties, 
examined  him  as  "  to  matters  ma« 
terial  to  the  controversy,  on  Which 
be   had   before  given  teBtimony, 


INDEX. 


631 


but  about  which  the  arbitrators 
difTercd  as  to  what  the  witness 
did  testify  on  the  former  hear- 
ing." An  injunctioD  to  stay  a 
suit  at  law,  on  the  arbitration 
bond,  for  the  performance  of  the 
award,  was  refused.  Herrick  v. 
Blair  and  Blair,  101 

2.  Awards  cannot  be  impeached,  or 
set  aside,  unless  for  corruption, 
partiality,  or  gross  misbehavior  in 
the  arbitrators,  or  for  some  palpable 
mistake  of  the  law  or  the  faci.  ih. 

3.  Where  a  cause  is  referred  by  con- 
sent of  parties,  under  an  order  of 
Court,  and  the  referees,  who  were 
two  lawyers  and  a  merchant, 
were  to  decide  all  questions  in 
dispute  between  the  parties,  as 
well  matters  of  law  as  of  fact ;  and 
a  question  of  law,  as  to  a  will, 
put  in  issue  by  the  pleadings,  and 
discussed  before  the  referees, 
was  decided  by  them;  it  seems 
this  Court  will  not  interfere  with 
the  award,  unless  a  gross  and 
palpable  mistake  is  shown.  Roosc' 
veil  and  others  v.  Thurman,    221 

4.  This  Court  will  not  grant  an  in- 
junction to  stay  an  action  at  law 
on  an  award,  on  the  ground  that 
the  plaintiff  was  surprised  by  the 
principal  witness,  for  the  defend- 
ants, swearing  filsely  before  the 
arbitrators;  and  that  he  could 
have  proved  the  falsehood  of  the 
testimony,  if  the  arbitrators  would 
have  adjourned  the  hearing  for 
that  purpose,  which  they  refused 
to  do,  though  requested  by  the 
plaintiff,  who  offered  to  enlarge  the 
time  of  making  the  award.  Wood- 
worth  V.  Van  Busker k  and  Shcum, 

432 

B. 

BARON  AND  FEME. 

1.  A  husband  is  accountable  for  the 
personal  estate  of  his  wii«,  se- 
cured to  her  separate  use  by  a 
deed  of  marriage  settlement,  and 
which   has  come  into  his  hands 


during  the  coverture ;  but  not  'or 
interest  on  moneys  he  may  have 
received  for  debts  due  to  her. 
Methodist  Episcopal  Church  v. 
Jaqves  and  others,  45(1 

2.  The  husband  is  also  accountable 
for  the  rents  and  profits  of  the 
wife's  real  estate,  received  by 
him ;  and  landfo  purchased  by  him, 
with  the  moneys  of  the  wife,  are 
deemed  to  be  held,  in  trust,  (or 
her,  though  purchased  in  his  own 
name ;  and  a  third  person,  to 
whom  the  husband  had  conveyed 
an  estate  so  purchased,  with  no 
tice  of  the  manner  of  his  acquir- 
ing it,  was  held  to  be  chargeable 
with  the  trust ;  but  the  trustee  is 
to  be  allowed  for  any  beneficial 
and  permanent  improvements 
made  by  him  on  the  estate.       t6. 

3.  Where,  by  a  marriage  settlement, 
the  whole  real  and  personal  estate 
of  the  wife  is  secured  to  her 
separate  use,  the  husband  is,  not- 
withstanding, bound  to  maintain 
his  wife  and  family  during  the 
coverture,  and  cannot  make  the 
expenses  a  chirge  on  her  separate 
estate ;  and  the  consent,  or  agree* 
ment,  of  the  wife,  during  cov- 
erture, that  the  expenses  should 
be  borne  by  her  separate  estate, 
is  null  and  void.  t6. 

4.  But  the  husband  is  entitled  to  an 
allowance  for  moneys  expended 
in  necessary  reparations  of  the 
wife's  separate  estate,  and  for 
any  specific  appropriation  of  her 
property,  with  her  assent  or  di- 
rection, for  her  benefit,  (not  being 
for  the  ordinary  maintenance  of 
her  or  his  family.)  ib. 

Delivery  of  a  deed  of  marriage  settle- 
ment, vide  Deed,  II.  18. 

Vide  Adultery.  Divorce.  Dower. 
Marriage.  Nb  Exeat,  4.  Set- 
tlement, 1. 

BIGAMY. 

Vidt  MARRiAaB, 
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BILL  OF  DISCOVERY. 

Vide  Discovery. 

BILL  OF  REVIEW. 

Vide  Decree,  3. 

BOND. 

Vide  Jurisdiction,  7,  8,  9. 

c. 

CANCELLING  INSTRUMENTS, 
Vide  Jurisdiction,  7,  8,  9. 

COLLATERAL  SECURITIES. 
Vide  Debtor  and  Creditor,  4. 

COMMISSIONS. 

1.  The  plaintiff  and  defendant  were 
joint  owners  of  a  ship  and  cargo, 
on  a  voyage  from  Neto-York  to 
Batavia,  and  back ;  and  the  de- 
fendant agreed  to  go  out  in  the 
ship  as  supercargo,  and  the  plain- 
tiff agreed  to  pay  him,  as  a  com- 
pensation for  the  performance  of 
the  duties  of  a  supercargo,  the 
sum  of  10,000  dollars,  "  out  of 
the  proceeds  of  any  cargo  the 
ship  may  bring  from  Batavia,  or 
to  deliver  him  part  of  such  cargo, 
to  that  amount,  at  the  current 
market  price,  on  its  arrival  at 
NeuhYork,  at  his  option."  The 
ship,  on  her  return  voyage,  from 
necessity,  put  into  St.  Kitts, 
where  she  was  condemned  as  un- 
sea worthy,  and  sold,  with  the 
cargo,  and  the  proceeds  remitted, 
by  the  supercargo,  to  New- York. 
The  defendant  having  caused 
8,000  dollars  of  the  sum  stipulat- 
ed to  be  paid  to  him  by  the  agree- 
ment to  be  insured,  as  his  commis- 
sions,  he  recovered  the  amount, 
in  a  suit  at  law,  of  the  underwrit- 
ers, as  for  a  total  loss,  on  the 
ground  that  he  had  no  remedy  on 
the  agreement  against  the  plain- 
tiff, his  compensation  being  paya- 
ble only  out  of  a  particular  fund, 
which  depended  on  a  contingency 
that  had  never  happened.     On  a 
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bill  filed  against  the  defendant  tor 
an  account,  the  defendant  claimed 
to  retain  a  certain  sum  for  com- 
missions and  for  services  in  the 
sale  and  management  of  the  con- 
cern ;  and  it  was  held  that  the 
defendant  was  not  entitled  to  any 
allowance,  on  a  quantum  meruit ^ 
for  his  services,  inereiy  on  the 
ground  that  the  contingency  had 
never  happened  on  which  his  spe- 
cific compensation  for  the  same  sei- 
vice  was  to  depend  ;  nor  was  he  en- 
titled to  any  compensation  for  his 
services  at  St.  Kitts,  as  he  still  acted 
in  the  character  of  supercargo, 
and  the  sales  there  were  substituted 
for  a  sale  in  New- York,  oq  which, 
by  his  special  agreement,  he  was  to 
receive  no  commission.  Franklin 
and  others  v.  Robinson,  157 

2.  Joint  owners,  or  partners,  are  not 
entitled  to  charge  each  other  for 
services  rendered  in  the  care  and 
management  of  the  joint  property, 
unless  there  is  a  special  agreement 
for  that  purpose.  t6. 

COMPOUND  INTEREST. 
Vide  Interest. 

CONSIDERATION. 
Vide  Agreement,  I. 

CONTRACT. 
Vide  Agreement. 

CONTRIBUTION. 

1.  Where  a  bond,  payable  in  two  in- 
stalments, was  secured  by  a  mort- 
gage on  a  mill,  &c.,  and  the 
debtor,  afterwards,  gave  a  second 
mortgage  on  six  other  lots  of  land, 
specifically,  to  secure  the  payment 
of  the  first  instalment,  but  without 
reference  to  the  first  mortgage; 
and  all  the  parties,  afterwards,  by 
an  arrangement  between  them, 
declared  the  second  instalment 
paid,  and  cancelled  the  first  mort- 
gage, leaving  the  second  mortgage 
to  remain  as  security  for  the  first 
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instalment;  and  at  a  sale  of  the 
six  lots,  under  a  subsequent  judg- 
ment, which  was  a  lien  on  the 
equity  of  redemption  in  these  lots 
only,  A.  purchased  two  lots,  and 
B.  four  lots,  knowing,  at  the  time, 
the  situation  of  the  mortgage ;  and 
B.,  afterwards,  purchased  the 
second  mortgage,  and  filed  a  bill 
to  foreclose ;  it  was  held  that  A. 
was  bound  to  contribute  towards 
the  satisfaction  of  the  principal  and 
interest  due  on  the  first  instal- 
ment, according  to  the  actual 
relative  value  of  the  lots,  and  not 
according  to  the  prices  for  which 
they  were  sold  at  the  sheriff's  sale. 
Cheesebrough  cmd  others  v.  Mil' 
lard  and  others^  409 

Vide  Substitution. 

2.  Where  six  separate  lots,  or  parcels 
of  land,  were  mortgaged,  and  the 
mortgagee,  aflerwards,  released 
four  of  the  lots  from  the  mortgage, 
leaving  the  original  debt  to  stand 
charged  on  the  remaining  two; 
it  was  held  that  the  two  lots  were 
chargeable  with  their  ratable  pro- 
portion only  of  the  original  debt 
and  interest,  according  to  the 
relative  value  of  the  six  lots  at  the 
d ate  of  the  mortgage.  Stevens  and 
others  v.  Cooper  and  others,    425 

3.  Where  land  is  charged  with  a 
burden,  each  part  ought  to  bear 
no  more  than  its  due  proportion 
of  the  charge;  and  equity  will 
compel  each  part  to  a  just  con- 
tribution, ib, 

4.  And  a  creditor  cannot,  by  any  as- 
signment or  act  of  his,  deprive  the 
co-debtors,  or  owners  of  the  land, 
of  their  right  of  contribution 
against  each  other.  ib. 

8.  P.  Cheesebrouffh  and  others  v. 
Bailard  and  others,  409 

6.  The  Court  will  compel  the  cred- 
itor to  aid  the  contribution,  by  as- 
signing his  bonds  and  securities 
to  the  debtor,  or  surety,  or  owner 
of  the  land,  whom  he  charges 
Vol.  I.  63 


with  his  whole  demand  ;  and  thej 
will  not  permit  him,  voluntarily, 
to  defeat  this  right.  Stevens  and 
others  V.  Cooper  and  others,  430 
6.  A  purchaser  of  part  of  lands 
mortgaged,  from  the  mortgagor,  is 
not  bound  to  contribute  ratably 
with  a  purchaser  of  the  equity  of 
redemption,  under  a  judgment 
subsequently  obtained,  towards 
the  discharge  of  the  mortgage ; 
unless  the  residue  of  the  mort- 
gaged premises  proves  insufficient 
to  extinguish  the  debt.  CHU  v. 
Li/on  and  others,  447 

CORPORATION. 

Vide  Pleading,  I.  5,  6. 

COSTS. 

I.  Costs  in  general, 
II.    Taxation, 
in.  Security  for  costs. 

I.  Costs  in  general, 

1 .  Costs  are  in  the  discretion  of  the 
Court.  Methodist  Epis,  Church 
and  others  v.  Jaques  and  others,  77 

S.  P.  Nicoll  V.  Trustees  of  Hunt- 
ington, 166 

2.  Costs  decreed  against  a  trustee 
who  had  been  guilty  of  negli- 
gence.    Chray  v.  Thompson,      82 

3.  If  a  final  decree  is  silent  as  to 
costs,  they  are  lost,  and  cannot, 
aflerwards,  be  ordered  to  be  paid, 
unless,  on  a  rehearing,  the  decree 
has  been  opened  for  that  purpose. 
Travis  and  others  v.  Waters,     85 

4.  If  a  party  dies  before  costs  are 
decreed,  they  are  lost ;  the  gene- 
ral rule  being,  that  the  costs  die 
with  the  person  ;  but  if  costs  have 
been  decreed,  and  the  party  dies 
before  they  are  taxed,  they  may  be 
recovered  by  his  personal  repre^ 
sentatives  on  a  bill  of  revivor; 
but,  to  obtain  the  costs,  the  exec- 
utors, or  personal  representatives, 
must  be  before  the  Court  express- 
ly in  their  character  as  such ;  for 
if  the  bill  of  revivor  states  the 
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plaintiffs  to  be  the  heirs  and  de- 
visees of  the  party  deceased, 
though  some  of  them,  in  fact,  are 
executors,  yet  they  can  only  be 
known  in  their  former  characters, 
and  not  as  executors.  ib. 

5.  On  a  bill  by  a  legatee  against  the 
administrator,  where  the  defend- 
ant submitted  to,  and  asked,  the 
direction  of  the  Court,  his  costs 
were  ordered  to  be  paid  out  of 
the  fund.  Morrel  and  others  v. 
Dickey,  153 

6.  Costs  in  equity  do  not  always 
follow  the  event  of  the  cause ;  but 
are  awarded,  or  not,  according  to 
the  justice  of  the  case,  in  the  sound 
discretion  of  the  Court.  NicoU  v. 
Trustees  of  Huntington^  166 

7.  And  where  a  plaintiff  had  probable 
cause  for  seeking  the  aid  of  the 
Court,  but  failed  in  establishing 
his  title ;  but  the  defendant  showed 
none,  or  no  better  title  to  the 
property  in  dispute,  the  bill  was 
dismissed  without  costs'  on  either 
side.  ib. 

8.  An  administrator,  or  trustee,  who 
resists  a  claim,  and  litigates,  bona 

fide,  from  a  conviction  of  duty, 
and  where  no  intentional  default 
is  made  to  appear,  will  not,  under 
the  circumstances  of  the  case,  be 
charged  personally  with  the  costs ; 
but  they  must  be  paid  out  of  the 
assets  of  the  intestate.  Moses 
and  others  v.  Murgatroyd,       473 

9.  A  purchaser  of  land  chargeable 
with  constructive  notice  only,  by 
means  of  a  lis  prndens,  is  not  to  be 
charged  with  costs,  there  being  no 
actual  fraud,  though  the  purchase 
is  set  aside  on  the  ground  of  the 
implied  fraud.  Murray  4*  Win- 
ter V.  Ballou  ^  Hunt,  566 

Vide    Dower,    I.       Executor    and 
Administrator,  III.     Solicitor. 

II.    Taxation. 
'40.  It  is  too  late,  after  tw9  terras  have 
intervened,    and    the    decree    is 
■igaedy  to  move  for  a  relaxation 
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of  costs.     Morris  and  another  v 
Mullett  and  others,  44 

11.  The  costs  on  exceptions,  like  costs 
in  all  other  cases  in  chancery,  are 
subject  to  the  discretion  of  the 
Court.  Methodist  Episcopal 
Church  and  others  v.  Juques  and 
others,  66 

12.  But  the  general  rule  is,  that  if  the 
defendant  submits  to  tlie  excep- 
tion, the  plaintiff  has  his  costs; 
and  if  they  be  referred  to  a  master, 
the  plaintiff  shall  have  coets  on 
the  exceptions  allowed,  and  the 
defendant  his  costs  on  the  excep- 
tions disallowed,  and  the  balance 
struck  is  to  be  paid.  i6. 

III.  Security  for  costs. 

13.  Though  the  54th  rule  of  the  Court, 
{June,  1806,)  where  a  non-resident 
files  a  bill,  requires  that  security 
for  costs  should  be  filed ;  aad  if 
the  solicitor  for  the  plaintiff  pro- 
ceeds without  filing  security,  he 
is  liable  for  costs  to  the  araount 
of  one  hundred  dollars;  yet  the 
Court,  if  application  for  that  pur- 
pose is  made  in  due  season,  that 
is,  before  the  answer  is  put  in, 
or  the  first  opportunity  after  the 
defendant  knows  of  the  fact  of  the 
non-residence  of  the  plaintiff,  will 
order  all  proceedings  to  be  stayed, 
until  adequate  security  for  costs, 
that  is,  to  a  greater  sum  than  100 
dollars,  is  filed  by  the  plaintiff. 
In  this  case,  the  Court  ordered  a 
bond,  with  surety,  to  be  executed 
to  the  defendant,  for  750  dollars, 
and  filed  with  the  register.  Long 
V.  Mqjestre  Sf  Tardy,  202 

14.  The  12th  sect,  of  the  act  concern- 
ing divorces,  (sese.  36.  c.  102.  2 
N.  R.  L.  197.)  relative  to  sec^ 
rity  for  costs  to  be  given  by  the 
plaintiff,  does  not  apply  where  the 
bill  is  filed  on  the  ground  of  adul- 
tery, though  the  bill  contains,  also, 
a  distinct  charge  of  cruel  and 
inhuman  treatment.  Powuroy  t. 
Pomeroy,  60b 
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Security   for    costs    on    appeal,   vide 
Appbal,  6.     Practice,  II. 

COURT  OF  ERRORS. 
Vide  Appeal. 

CROSS  BILL. 

Vide  Pleading,  II.    13.     Practice, 

VIL  27. 

D. 

DEBTOR  AND  CREDITOR. 

I.  A  creditor  is  not  allowed  to  make 
it  a  condition  of  a  loan,  that  he 
shaH  receive  a  compensation  for 
his  services  in  procuring  the  mon- 
ey ;  as  the  allowing  such  a  de- 
mand has  a  tendency  to  usury  and 
oppression.     Hine  v.  Handy,      6 

\  And  if  the  amount  of  such  com- 
pensation is  included  in  the  secu- 
rity given  for  the  loan,  the  Court 
will,  on  the  debtor's  paying  into 
Court  the  amount  reported  to  be 
due  by  a  master,  after  deducting 
the  sum  charged  for  such  services, 
grant  an  injunction  (on  payment 
of  costs  by  the  plaintiff)  to  stay 
any  proceedings  on  the  mortgage. 
ib, 

8  The  actual  expenses  of  the  writ- 
ings, or  securities,  are  to  be  paid 
by  the  borrower.     S.  C.  ? 

4  Collateral  securities  to  Creditors 
are  considered  as  trusts  for  the 
better  protection  of  their  debts; 

•  and  equity  will  see  that  their  inten- 
tion be  fulfilled.  Moses  and  others 
t.  Murgatrnyd  and  others,       1 1 9 

5.  A  creditor  filing  a  bill  against  an 
executor,  cannot  nvake  a  debtor 
of  the  estate  a  party,  except  where 
ihe  executor  is  insolvent,  or  there 
is  collusion  between  the  executor 
and  debtor,  or  in  some  other 
special  case.  Long  v.  3Ie^estre 
4-  Tardy,  305 

6.  As,  where  A.  and  B.  carried  on 
trade  as  partners,  with  the  fands 
of  A.^  in  the  name  of  B.,  and, 
without    any   dissolution   of  the 


partnership,  or  renderit^g  any  ac- 
count to  A.,  B.,  afterwards,  with- 
out the  consent  of  A.,  entered 
into  a  partnership  with  C,  and 
carried  into  the  new  concern  all 
the  funds  of  the  former  partner- 
ship ;  and  A.,  on  the  death  of  B., 
filed  a  bill  against  his  administra- 
trix, and  C,  his  surviving  partner, 
for  a  discovery  and  account ;  and 
C.  demurred  to  so  much  of  the 
bill  as  sought  an  account  from 
him  of  the  transactions  and  profits 
of  the  partnership  between  him 
and  the  intestate,  and  of  the  per- 
sonal estate  of  the  intestate  in  his 
hands:  the  demurrer  was  over- 
ruled, ib. 

Contribution  between  co-debtors,  &c., 
vide  Contribution. 

Assets,  legal  and  equitable,  tride  Ex- 
ecutor  and   AUrMINISTRATOIt,  I. 

Vide  MoRTOAOB. 
DECREE. 

1.  A  decree  on  a  bill  for  a  specific 
performance,  on  the  coming  in  of 
the  master's  report,  as  to  the 
quantity  of  land  to  be  conveyed, 
and  the  payments  made,  directmg 
the  balance  tlue  to  be  paid,  and 
the  conveyance  to  be  executed,  is 

^  a  final  decree.  Travis  and  others 
V.   Waters,  85 

2.  If  a  final  decree  is  silent  as  to 
costs,  they  are  lost,  and  cannot, 
afterwards,  be  ordered  to  be  paid, 
unless,  on  a  rehearing,  the  decree 
has  been  opened  for  that  purpose. 

ib. 

3.  A  decree  can  never  be  impeached 
by  an  original  bill ;  it  can  only  be 
questioned  by  a  bill  of  review. 
Oelston  ▼.  Codtoise,  105 

4.  A  regular  decree  on  tht  nierits 
caimct  be  set  aside  on  motion; 
and  it  seems,  that,  where  it  is 
sought  to  set  aside  a  decree,  on 
the  ground  of  surprise  and  irreg- 
tflarity,   he  course  is  to  apply  by 
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petition.     RadUy   and  others  v. 
Shaver  and  others,  200 

Appeal  from  decree,  vide  Appeal. 
I>ecree  by  default,  vide  Practice,  I. 

DECREE  OF  THE  COURT   OF 
ERRORS. 

Vide  Appeal,  3,  4. 

DEED. 

I.  Construction,  validity,  a^d  opera 
tion, 
II.  Execution  and  delivery, 

I.  Construction ,  validity ,  and  operation  .* 

1.  It  is  a  general  principle  in  the 
'  construction  of  written  instru- 
ments, that  a  particular  specifica- 
tion will  exclude  things  not  speci- 
fied. Nicoll  V.  Trustees  of  Hunt- 
ington, 183 

2.  Declarations  of  the  intention  or 
understanding  of  a  grantor,  differ- 
ent from  the  intent  apparent  on 
the  face  of  a  deed,  or  of  conditions 
annexed  to  it,  to  be  eflfectual, 
must  be  made  at  the  time  of  exe- 
cuting it.  Souvcrhye  and  wife  v. 
Arden  and  others,  240 

3.  A  mistake  in  drawing  a  deed 
must  be  clearly  proved.  i^. 

4  As  between  the  .parties,  a  volun- 
tary actual  transfer,  by  deed,  of  a 
chattel  interest,  is  valid,  without 
any  consideration  appearing. 
Bunn  and  others  v.  Winthrep  and 
others,  329 

5.  Plate  used  in  the  family  passes 
under  a  devise  or  conveyance  of 
"  household  goods  and  furniture.'' 

ib, 

6.  A  deed  false  in  a  material  point 
is  not  entitled  to  full  credit. 
Wendell  v.  Van  Rensselaer,    352 

7.  Where  a  deed,  in  fee,  contained 
a  reservation  of  the  right  of 
*'  cutting  and  hewing  timber,  and 
grazing  in  the  woods  not  appro- 
priated or  fenced  in  ;"  it  was  held 
that  the  right  reserved  ceased  as 
«<oon  as  the  premises  were  fenced 
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in  by  the  grantee,  especially 
where  it  appeared  that  the  prem- 
ises had  been  enclosed  for  above 
30  years,  and  the  right,  during 
that  period,  had  not  been  claimed 
or  exercised.  Ten  Broeck  v. 
Livingston,  357 

8.  Such  rights  may  be  lost  by  long 
negligence  and  disuse;  and  pre- 
sumptions of  their  release,  or  dis- 
charge, are  favored  for  the  sake 
of  quieting  possessions.  ih. 

9.  Where  a  deed  has  been  duly  exe- 
cuted and  delivered,  a  subsequent 
surrender  or  destruction  of  it  will 
not  devest  the  estate  conveyed  by 
it.   Nicholson  v.  Halsey  andothers, 

417 

Vide  Evidence,  II.  9,  10.  11. 

II.  Execution  and  delivery. 

10.  If,  at  the  time  of  executing  a 
deed,  there  was  no  delivery,  or 
intention  to  deliver,  these  are 
facts  which  should  be  explicitly 
proved  by  the  grantor.  Souverbye 
and  wife  v.  Arden  and  others,  240 

11.  If  a  deed  has  been  duly  delivered 
in  the  first  instance,  the  subse- 
quent custody  of  it,  by  the  grantor, 
will  not  destroy  the  effect  of  the 
delivery.  ib. 

12.  A  deed  may  be  delivered  to  a 
third  person,  as  the  servant,  or 
bailee,  of  the  grantee,  and  such 
delivery  will  be  valid.  ib. 

13.  A  voluntary  settlement,  fairly 
made,  is  always  binding,  in  equi- 
ty, upon  the  grantor,  unless  there 
be  clear  and  decisive  proof  that 
he  never  parted,  nor  intended  to 
part,  with  the  possession  of  the 
deed ;  and,  if  he  retain  it,  there 
must  be  other  circumstances  be- 
side the  mere  fact  of  his  retaining 
it,  to  show  that  it  was  not  in- 
tended to  be  absolute.  ib. 

14.  If  a  deed  be  duly  executed  in  the 
first  instance,  so  as  to  take  effect, 
any  subsequent  delivery  is  null 
and  void.     S.  C.  25S 
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5  Where  a  deed  was  deposited  by 
the  grantor  with  W.,  as  an  escrow, 
to  be  delivered  to  the  grantee,  on 
his  producing  a  mortgage  execut- 
ed and  recorded,  and  a  certificate 
of  the  clerk  of  no  encumbrances 
on  record,  and  W.,  on  receiving 
the  mortgage  and  certificate  of 
registry,  &/C.,  delivered  the  deed 
to  the  grantee,  and  the  grantor 
received  the  mortgage,  &.C.,  from 
W.,  and  treated  it,  afterwards,  as 
a  valid  mortgage;  he  was  held  to 
be  concluded  from  denying  the 
delivery  of  the  deed,  on  the 
ground  that  the  wife  of  the  mort- 
gagor had  not  acknowledged  the 
mortgage,  and  that  the  mortgage 
was  erroneously  registered  for  less 
than  the  true  sum.  Frost  and 
others  v.  Beekman,  288 

16  A  deed,  delivered  as  an  escrow , 
takes  effect  only  from  the  time  of 
the  performance  of  the  condition, 
and  the  actual  delivery  to  the 
grantee ;  except  in  cases  where  a 
relation  back  to  the  first  delivery 
is  necessary  to  give  effect  to  the 
deed,  or  to  the  intermediate 
conveyances  of  the  grantee ;  but 
not  as  between  third  persons. 
Fro ^t  and  others  Y,  Beekman,  288 

17.  A  vohmtnry  conveyance,  or  settle- 
ment, thousjh  retained  by  the 
grantor  in  his  possession,  until  his 
death,  is  good.  Bunn  and  others 
v.  Wlnthrop  and  others,  329 

18.  Where  a  deed  of  marriage  settle- 
ment was  executed  in  the  pres- 
ence of  witnesses,  and  laid  on  the 
table,  and  the  marriage  took 
place  immediately  thereafter,  in 
the  presence  of  all  the  parties ; 
and  the  deed,  without  any  other 
or  more  formal  delivery,  was 
taken  by  the  wife,  the  cestuy  que 
trusty  and  kept  in  her  possession 
until  her  death ;  this  was  held, 
under  the  circumstances,  to  be  a 
good  and  valid  deed.  Methodist 
Episcopal  Church  v.  Jaques  and 
others,  450 


DEFALLT. 
Vide  Practice,  I. 

DEFEASANCE. 
Vide  Mortgage,  I.. 3, 

DEMURRER. 
Vide  Pleading,  IV 

DEPOSITIONS. 
Vide  Evidence,  III. 

DESCENT. 

1.  Where  the  legal  and  equitable 
estates  in  land,  being  co-exten- 
A^e,  unite  in  the  same  person,  the 
equitable  is  merged  in  the  legal 
estate,  which  descends  according 
to  the  rules  of  law.  Nicholson  v 
Halsey  and  others^  417 

2.  Thus,  if  the  legal  estate  in  fee 
descend  ex  parte  matema,  and 
the  equitable  estate  in  fee,  ex 
parte  paterna,  the  equitable  estate 
is  merged  in  the  legal,  and  both 
go  in  the  live  of  descent  of  the 
legal  estate.  ib. 

3.  As,  where  A.,  having  paid  money 
for  the  purchase  of  land,  died  be- 
fore any  conveyance  was  made, 
and  B.,  afterwards,  took  a  con- 
veyance of  the  land,  in  trust,  for 
the  infant  daughter  of  A.,  to 
whom  he,  aflerwards,  executed  a 
deed  in  fee ;  she  was  held  to  have 
acquired  the  legal  estate  by  pur- 
chase ;  and  on  her  death,  without 
issue,  the  estate  descended  to  her 
brothers  and  sisters  of  the  half- 
blood,  to  the  exclusion  of  her 
paternal  uncle.  ib. 

DEVISE. 
1.  T.,  by  his  last  will,  after  giving 
to  his  nephews,  R.,  N.,  S.,  &c., 
each  1,000  pounds,  as  they  came 
of  age,  devised  two  houses  and 
lots,  "  with  every  right  agreeable 
to  the  deeds  of  the  same/'  to  R., 
to  be  delivered  to  him  as  soon  as 
he  came  to  the  age  of  21  years ; 
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and  if  he  died  "  before  he  came 
to  age,  and  witlioul  male  issue/' 
he  Revised  the  same  to  N.,  **  to 
h<  delivered  to  him  as  soon  as  he 
comes  to  the  age  of  21  years." 
**  The  first  possessor,  (R.^)  as 
soon  as  his  first  male  child  shall 
come  to  tl;#  age  of  21  years,  it  is 
my  wijl  that  the  right  of  the  said 
liouses  be  to  him^  his  heirs  anc 
assigns,  forever;  but  not  to  be 
disposed  of  before  his  eldest  son 
comes  to  age  ;*'  whoever  gets  the 
houses,  to  have  no  claim  to  the 
1,000  pounds,  before  left  him, 
but  his  share  to  be  equally  dividea 
with  the  other  legatees.  R.  ar- 
rived at  the  age  of  21  years,  but 
had  no  issue. 
It  was  held  that,  by  the  words  *'  dying 
without  male  issue,"  R.  took  an 
estate  tail,  by  the  English  law,  or 
an  estate  in  tee  under  our  statute  ; 
that  the  fee  vested  in  R.,  on  his 
attaining  the  age  of  21  years,  or 
having  mnle  issue,  either  event 
being  suflicier^  for  tliat  purpose. 
RoosevtU  and  others  v.  Thunnnn, 

220 
2.  That  the  clause,  that  the  first 
•  taker  was  not  to  dispose  of  the 
estate  before  his  eldest  son  came 
of  age,  did  not  engraft  an  execu- 
tory devise  on  the  preceding  fee, 
but  was  intended  by  the  testator 
as  a  temporary  restriction  on  the 
power  of  alienation,  and  being 
repugnant  to  the  nature  of  the 
estate,  was  void.  ib, 

DISCOVERY. 

1.  If  a  bill  seeks  discovery  in  aid  of 
the  jurisdiction  of  a  Court  of  law, 
it  must  appear  that  such  aid  is 
clearly  necessary,  and  the  discov- 
ery material  to  the  defence ;  for 
where  the  facts  depend  on  the 
testimony  of  witnesses,  and  the 
Court  of  law  can  compel  their 
attendance,  this  Court  will  not 
interfere.  GeUion  and  Schenck 
V  Hayt  543 
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2.  It  seems  that  this  Couit  will  not 
sustain  a  bill  of  discovery,  and 
an  injunction,  merely  to  procure 
such  admissions  by  the  party  as 
might  be  used  in  mitigation  of 
damages,  in  an  action  of  trespass, 
at  law,  unless,  perhaps,  in  very 
special  cases.  ih 

Vide  Injunction,  II.  7.  12.  M,  15 
New  trial,  4.  Pleading,  III 
14,  15,  10 

DISTRIBUTION. 
Vide  Alien. 

DIVORCE. 

1.  Pending  a  bill  by  a  wife  for  a 
divorce,  to  which  the  defendant 
had  demurred,  aird  before  a  hear- 
ing on  the  demurrer,  on  the  peti- 
tion of  the  plaintifi*,  setting  forth 
that  she  was  abandoned  by  the 
defendant,  and  wholly  destitute 
of  all  means  .of  support,  and  for 
carrying  on  the  suit,  the  Court, 
under  the  circumstances  of  the 
case,  ordered  an  allowance  of 
thirty  dollars  a  month,  to  be  paid 
by  the  defendant  to  the  plaintiff, 
monthly,  gr  to  the  register,  for  her 
use,  until  the  further  order  of  the 
Court.     Mix  v.  Mix,  108 

2.  Where  a  wife  had  filed  a  bill  for 
alimony,  <SiLC.,  against  her  hus- 
band, and  it  appeared  that  he  had 
abandoned  her,  without  any  sup- 
port, and  threatened  to  leave  the 
state,  the  Court,  on  the  petition 
of  the  wife,  granted  a  writ  of  nt 
exeat  repuhlica  against  the  hus- 
band.    Denton  v.  Denton,      364 

3.  Pending  a  bill  for  a  divorce  by  a 
wife  against  her  husband,  and 
before  answer,  the  Court  will 
allow  a  monthly  sum  to  the  wif(^ 
as  alimony,  and  also  a  sum  to  be 
paid  to  her,  by  her  husband, 
towards  defraying  the  expenses 
of  her  suit.  i6. 

4.  A  divorce  will  not  be  decreed  (Hi 
the  consent  of  parties.  VFiUiam* 
son  V    Williamson,  488 
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5  On  a  bill  by  the  wife  against  the 
husband,  for  a  divorce  from  bed 
and  board,  on  the  ground  of  cruel 
usage,  and  for  maintenance,  the 
Court,  under  the  circumstances  of 
the  case,  having  a  due  regard  to 
the  age  and  expectations  of  the 
parties,  decreed  a  divorce  for  five 
years;  that  the  plaintiff,  in  the 
mean  time,  should  have  the 
custody  and  care  of  the  child,  a 
daughter;  and  that  the  defend- 
ant should  pay  1(M)  dollars  a  year, 
in  half-yearly  payments,  one  half 
to  be  applied  to  the  maintenance 
of  the  plaintiff,  and  the  other 
half  to  the  maintenance  and  edu- 
cation of  the  child,  it  appearing 
from  the  master's  report,  that  the 
defendant  was  worth  about  3,500 
dollars,  the  annunl  income  of 
which  was  about  100  dollars ;  and 
the  defendant  was  directed  to  pay 
the  costs  of  the  suit.  Bedell  v. 
Bedell,  604 

6.  Licentious  conduct  and  misbe- 
havior of  the  wife,  if  existing 
before  the  alleged  acts  of  cruel 
treatment  by  the  husband,  will 
destroy  her  claim  for  mainte- 
nince:  i6. 

7.  The  12th  section  of  the  act  con- 
cerning divorces,  (sess.  36.  c.  102. 
2  R.  L.  197.)  relative  to  securi- 
ty for  costs  fo  be  given  by  the 
plaintiff,  does  not  apply  where  the 
bill  is  filed  on  the  ground  of 
adultrry,  though  the  bill  contains 
also  a  distinct  charge  of  cruel  and 
inhuman  treatment  Pomeroy  v. 
PomtToy,  606 

8.  It  seems,  that  the  charges  of  adul- 
tery and  cruel  treatment  cannot 
both  be  contained  in  the  same  bill. 

ib. 
Divorce    a    vinculo    matrimonii^  vide 
Adultery. 

DOWER. 

i.  Where,  on  a  bill  of  foreclosure, 
the  widow  of  the  mortgagor  was 
made  a  party,  and  answered,  and 


submitted  to  the  decree  of  the 
Court,  she  was  held  entitled  to 
the  use  of  one  third  of  the  surplus 
proceeds  of  the  sale  of  the  mort- 
gaged premises,  remaining  in 
Court  after  satisfying  the  mortgage 
.  debt,  as  her  equitable;  dower  ;  and 
to  hfiT  costs,  to  be  paid  out  of  the 
other  two  thirds.  Tabele  v.  7V 
bele  and  others,  45 

2.  Widow  of  mortgagor  is,  at  law, 
entitled  to  dower,  subject  to  the 
mortgage.  ib, 

DROWNED  LANDS  IN  ORANGE 
COUNTY. 

The  commissioners,  under  the  act 
relative  to  draining  the  drowned 
lands  in  Orange  comity,  (sess.  30. 
c.  25.)  had  no  right  to  use  the 
lands  of  a  party,  or  to  remove  or 
destroy  his  property,  without  a 
valid  and  legal  contract  with  him 
for  that  purpose,  or  until  compen- 
sation had  been  made  and  ten- 
dered to  him  according  to  the  act. 
Phillips  V.  Thompson,  132 

E. 

EQUITY  OF  REDEMPTION. 
Vide  Mortgage,  III. 

ESCROW. 
Vide  Deed,  II.  15,  16. 

ESTATE. 

Legal  and  equitable,  vide  Descent. 

Fee  simple  and  tail,  vide  Devise,  1. 

EVIDENCE. 

I.    Written  evidence. 
II.  Parol  evidence  to  explain,  vary 
or    contradict    written    instru* 
ments. 
III.  Parol   evidence,    witnesses,    and 
examination. 

I.  Written  evidence. 

1.  A  plaintiff  cannot  read  his  own 
an«^vsr  to  a  bill  of  discorerj  in  a 
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cross  suit  in  evidence,  unless  the 
defendant  chooses  first  to  produce 
it.  Phillips  V.  Thompson  and 
others^  131 

Testimony  requisite  to  repel  denial  in 
answer,  vide  post,  III.  18, 
19,  20. 

Conclusiveness  of  judgment  or  decree, 
vide  Res  Judicata. 

II.  Parol  evidence  to  explain ^  vary,  or 
contradict  written  instruments. 

2.  Where  an  assignment  is,  on  the 
face  of  it,  general,  yet,  if  it  be 
admitted  to  be  different  in  its 
purpose,  or  for  a  specific  security, 
parol  evidence  is  admissible  to 
show  the  real  intent  of  the  parties. 
Moses  and  others  v.  Murgatroyd 
and  others,  1 19 

3.  Parol  evidence  is  inadmissible  to 
supply  or  contradict,  enlarge  or 
vary,  the  words  of  a  will,  or  to  ex- 
plain the  intention  of  the  testator, 
except  there  is  a  latent  ambiguity, 
arising  dehors  the  will,  as  to  the 
person  or  subject  meant  to  be  de- 
scribed ;  or  to  rebut  a  resulting 
trust.  Mann  and  others  v.  The 
Executors  of  Mann,  231 

4.  Declarations  of  the  intention  or 
understanding  of  a  grantor,  differ- 
ent from  the  intent  apparent  on 
the  face  of  a  deed,  or  of  condi- 
tions annexed  to  it,  to  be  effec- 
tual, must  be  made  at  the  time  of 
executing  it.  Souverbye  and  wife 
V.  Arden  and  others^  240 

5.  If,  at  the  time  of  executing  a  deed, 
there  was  no  delivery,  or  intention 
to  deliver,  these  are  facts  which 
should  be  explicitly  proved  by  the 
grantor.  t6. 

<).  So,  a  mistake  in  drawing  a  deed 
must  be  clearly  proved.  ib, 

7.  Where  an  agreement  is  reduced 
to  writing,  all  previous  negotia- 
tions, resting  in  parol,  are  extin- 
guished by  the  written  contract, 
and  cannot  be  resorted  to  to  help 
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out  or  explain  its  mear.iLg. 
Parkhurst  and  others  v.  Van 
Cortlandt,  273 

8.  A  contract  cannot  rest  partly  in 
writing,  and  partly  in  parol ;  and 
where  a  part  performance  is  set 
up  to  take  the  case  out  of  the 
statute  of  frauds,  the  party  is  not 
allowed  to  resort  to  parol  evidence 
in  aid  of  the  written  agreement,  ib. 

9.  Parol  evidence  is  inadmissible  to 
support  an  agreement  set  up  in 
contradiction  to  a  deed.  Mwan 
V.  Hays,  Sil9 

10.  Where  no  trust  appears  on  the 
face  of  a  deed,  nor  any  manlfe^'tu• 
tion  or  evidence  of  it  by  writing, 
parol  evidence  is  inadmissible  to 
show  the  trust  t6 

11.  If  a  deed,  after  mentioning  a  spe- 
cific consideration,  adds,  "  and 
for  other  considerations,*'  it  seems 
that  parol  evidence  is  admissible 
to  show  what  were  those  other 
considerations.  Benedict  y.  Lynch, 

370 

12.  Where  several  lots  of  land  are 
mortgaged,  the  mortgagor,  or 
purchaser  under  him,  cannot  set 
up  a  parol  agreement,  made  at 
the  time  of  the  mortgage,  that, 
in  case  the  mortgagor  sold  either 
of  the  lots,  the  mortgagee  would 
release  the  lot  so  purchased  from 
the  mortgage,  on  being  paid  a 
certain  sum,  per  acre,  by  the 
purchaser.  Stevens  and  others  v. 
Cooper  and  others,  425 

13.  The  rule  that  parol  evidence  is 
inadmissible  to  contradict,  or 
substantially  vary,  the  legal  im- 
port of  a  written  agreement,  is 
the  same  in  Courts  of  law  and  of 
equity.     S.  C.  429 

14.  Evidence  that  an  agreement  in 
writing,  concerning  lands,  bas 
been  discharged  by  parol,  is  good 
as  a  defence  to  a  bill  for  a  spe- 
cific performance,  but  is  totally 
inadmissible  at  law  or  equity,  as 
a  ground  to  con^pel  a  performance 
in  specie.  ib 
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15.  Parol  evidence  is  admissible  to 
show  that  an  absolute  deed  was 
intended  as  a  mortgage,  or  that  the 
defeasance  had  been  destroyed 
by  fraud  or  mistake.  Marks  and 
others  v.  PeU,  594 

16.  But  where  a  bill  was  filed  for  an 
account  and  for  a  reconveyance, 
dO'years  after  the  deed,  alleged  to 
be  a  mortgage,  was  given,  during 
all  which  time  the  defendant  had 
been  in  possession,  parol  evidence 
of  the  mere  confessions  of  the 
defendant,  made  J  7  years  after 
the  deed,  that  it  was  taken  as  se- 
curity for  a  debt,  was  held  insuffi- 
cient, ib. 

Resulting  trust,  vide  Frauds,  (Stat- 
ute OP,)  10,  11,  12. 

III.  Parol  evidence,  witnesses,  and  ex- 
amination, 

17  Declarations  of  a  person,  not  a 
party  in  interest,  nor  a  party  to 
the  suit,  and  who  is  a  witness  in 
the  cause,  are  not  competent 
evidence.  Phillips  v.  Thompson 
and  others,  131 

18.  Where  the  f  icts  charged  in  a  bill 
are  fully  denied  by  the  answer, 
there  can  he  no  decree  against 
the  answer  on  the  evidence  of  a 
single  witness  only,  without  cor- 
roboratiuiT  circumstances  to  sup- 
ply the  pl:ice  of  a  second  witness. 
Smith  V.  Brush  and  others,      459 

19  And  where  publication  had  passed 
in  a  cause,  without  any  witnesses 
being  examined  on  either  side, 
the  Court  refused,  especially  after 
the  lapse  of  more  than  two  years 
from  the  time  of  filing  the  bill,  to 
open  the  rule  for  publication,  on 
the  affidavit  of  the  plaintiff  of  the 
discovery  of  a  witness  who  would 
prove  a  material  fact  in  the  cause 
denied  in  the  answer.  ib, 

80.  Nor  would  the  Court,  under  the 

circumstances,   award    a   feigned 

issue  in  the  c^use,  that  being  a 

measure  of  sound  discretion.     i6. 

Vol.  I.  64 


21.  After  pub]ica!ion  passed,  and  the 
cause  set  down  for  hearing,  the 
deposition  of  a  witness  was  allow- 
ed to  be  amended,  on  examination 
of  the  witness  by  the  Court,  he 
being  aged  and  very  deaf,  and  a 
mistake  made  in  taking  down  his 
testimony  by  the  examiner.  Den^ 
ton  and  otiurs  v.  Jackson  and 
others,  526 

22.  Where,  on  a  cause  coming  on  to 
a  hearing,  it  appears  that  a  wit- 
ness has  misbehaved  in  his  an- 
swers to  the  interrogatories,  the 
depositions  may  be  suppressed. 
Phillips  V.  Thompson,  140 

23.  Or,  if  a  further  answer  to  the  in- 
terrogatories be  deemed  materia], 
the  Court  may  order  a  further  ex- 
amination of  the  witness,  on  the 
interrogatories,  before  a  master, 
or  in  open  Court.  t^- 

24.  Where,  at  the  hearing  of  a  cause, 
and  after  the  argument  had  been 
finished  in  part,  an  objection  was 
made  to  the  competency  of  a  wit- 
ness, whose  deposition,  taken  be- 
fore an  examiner,  had  been  read, 
the  Court  allowed  the  plaintiff  to 
prove  the  execution  of  a  release 
by  the  witness  of  all  his  interest, 
by  the  examination  of  a  witness, 
viva  voce,  without  any  previous 
order  or  notice  for  that  purpose. 
Barrow  and  others  v.  Rhintlander, 

559 

25.  A  witness  may  be  examined,  viva 
voce,  at  the  hearing,  for  a  particu- 
lar purpose,  as  to  prove  exhibits 
which  had  not  been  proved  before 
the  examiner.  ib. 

26.  But  the  regular  way  is  to  serve  a 
previous  order  for  that  pur|K>se, 
or  notice,  on  the  opposite  party, 
four  days  before  the  hearing,     ib. 

27.  A  witness  who  has  been  examined 
before  a  commissioner,  by  consent 
of  parties,  on  affidavit  that  his 
testimony  was  not  truly  taken 
down  by  the  commissioner,  who 
had  mistaken  it  materially,  was 
ordered  to  be  re-examined  before 
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the  examiner,  there  being  no  sug- 
gestion of  any  tampering  with  the 
witness.  Trustees  of  Kingston  v. 
Tappen,  368 

Admissibility  of  confessions  on  a  bill 
fur  a  divorce,  vide  Adultery,  1,  2. 

EXAMINATION. 
Vide  Evidence,  III. 

EXCEPTIONS. 
Costs  on,  vide  Costs,  II.  11, 12. 
To  answer,  vide  Practice,  III. 
To  master's  report,  vide  Practice,  V. 

EXECUTION. 

I.  Where  an  execution  has  been 
paid,  the  sale  can  be  stopped  by 
a  judge's  order;  and  this  Court 
will  not  interfere.  Lansing  v. 
Eddy,  50 

2  The  fourth  section  of  the  statute 
of  uses,  (sess.  10.  ch.  37.  1  /?. 
L.  72.)  rendering  lands  liable  to 
execution  against  the  cestuy  que 
use  ox  cestui/  que  trusty  applies  only 
to  those  fraudulent  and  covenous 
trusts,  in  which  the  cestuy  que 
trust  has  the  whole  real  beneficial 
interest  in  the  land,  and  the  trus- 
tee the  mere  naked  and  formal 
le^al  title.  Bog  art  v.  Perry  and 
others,  52 

3.  Where  a  tract  of  land  is  divided 
into  separate  and  distinct  lots  and 
parcels,  it  is  the  duty  of  the  sher- 
iff who  has  an  execution  againi^t 
the  land,  to  sell  it  in  parcels,  and 
not  the  whole  tract  together. 
Woods  V.  Monell  and  other s,    502 

i.  But,  to  set  a  sheriff's  sale  asid6, 
there  must  be  satisfactory  evi- 
dence of  fraud,  or  abuse  of  power 
in  the  sheriff.  ih. 

5.  A  sheriff  ought  not  to  sell  more 
than  is  requisite  to  satisfy  the 
execution ;  and  if  he  sell  a  whole 
tiact,  when  a  small  part  of  it 
would  be  sufficient,  or  probably 
sufficient,  for  the  purpose,  it  is  a 
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fraud  that  ought  to  set  the  sale 
aside.     S.  C.  505 

Priority  and   lien  of  executions,  vide 
Judgment,  1. 

EXECUTOR  AND  ADMINISTRA- 
TOR. 

I.  Assets. 
II.  Administration  and  payment  of 

debts  and  legacies. 
III.  Actions   by   and  against;    and 
costs  in  such  actions, 

I.  Assets. 

1.  The  administrator  of  a  mortgagor 
is  not,  as  such,  entitled  to  the  ^sur- 
plus money  arising  from  the  sale 
of  the  mortijagid  premises ;  but  it 
is  considered  as  part  of  the  real 
estate,  and  goes  to  the  heirs,  and 
will  be  assets  in  their  hands. 
Moses  and  others  v.  Murgatroyd 
and  others,  ]  19 

2.  And  where  the  heirs  were  before 
the  Court,  by  their  parent,  it  was 
ordered  to  he  distributed,  as  equi- 
table assets,  among  all  the  credit- 
ors, pari  pns.^u.  ib. 

3.  But  as  the  creditor  has  a  remedy 
at  law  against,  an  equity  of  re- 
demption, it  is  questionable  wheth- 
er, before  a  salt  of  the  mortgaged 
premises,  it  could  be  deemed 
equitable  assets.  ib. 

4.  Assets  may  he  partly  legal,  and 
partly  equitille,  and  the  Court 
will  discriminate  in  the  distribu- 
tion of  them ;  following  the  rule 
of  law,  as  to  tl.e  legal  assets,  so 
as  to  prevent  confusion  in  the  ad- 
ministration of  the  estate ;  but 
directing  the  equitable  assets  to 
be  applied  rata)  ly  among  all  the 
creditors,  without  preference,    ib. 

5.  On  a  rehearing,  the  Court  refused 
to  alter  the  decree  before  given 
in  the  cause,  except  as  to  tb€ 
payment  of  co>ts  by  the  adminis- 
trator.    S.  C.  473 

6.  An  \  the  Coitrt  refused  to  order 
the  ^sts  of  the  administrator  of 
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Mie  mortgagor,  on  the  sale  of  prem- 
ises mortgaged  in  fee,  to  be  paid  out 
of  the  proceeds  ia  this  Court,  ib. 
Vide  post,  11.  11. 

fl.  Administration  and  payment  of 
debts  and  legacies. 
1.  Payment  of  a  legacy,  or  distribu- 
tive share,  to  the  guardian,  by 
nature,  of  an  infant,  is  at  the  peri, 
of  the  executor  or  administrator, 
who  may  be  compelled  to  pay  the 
same  over  again.  Otherwise, 
where  the  payment  is  to  a  guar- ' 
dian  appointed  by  this  Court,  who 
has  given  the  requisite  security. 
Genet,  guardian,  S^c.  v.  Tall- 
madge,  administrator.  3 

8.  Courts,  in  this  state,  do  not  take 
notice  of  letters  testamentary,  or 
letters  of  administration,  granted 
abroad,  or  out  of  the  state.  Mar- 
rell  and  ot/iers  v.  Dickey,         153 

9.  Nor  can  a  person  appointed  a 
guardian  to  an  infant,  in  another 
state,  be  entitled  to  receive  from 
the  administrator,  here,  the  lega- 
cy or  p>ortion  of  the  infant.         ib. 

10.  The  guardian  must  be  apf>ointed 
here,  and  give  competent  secu- 
rity, to  be  approved  of  by  this 
Court,  before  the  payment  of  the 
infant's  money  will  be  ordered,  ib. 

11.  Where  a  testator  directed  his  ex- 
ecutors to  sell  his  real  estate,  to 
pay  debts  and  leiy^acies,  in  case  of 
a  deficiency  of  the  personal  es- 
tate ;  and  a  bill  filed  by  the  exec- 
utors of  a  legatee  and  creditor, 
prayed  a  sale  of  the  real  estate, 
the  executors  of  the  testator 
having  admitted  that  the  personal 
estate  was  insufficient ;  the  Court 
directed  a  master  first  to  ascer- 
tain and  report  whether  the  exec- 
utors had  duly  administered  all 
the  assets,  before  recourse  cculd 
be  had  to  the  land,  or  determin- 
ing whether  the  devisees  in  re- 
mainder were  to  be  brought  in. 
Arden's  ezecUtor^  v.  Arckn*s  ex- 
ecutors^ 313 


Ficfe Trust  and  Trustee,  II.  12.  Ill 
20, 21, 22, 23, 24, 25, 26.  I V.  29, 
30,  31. 

III.  Actions  by  and  against  *  ajid  costs 
in  such  cu:tions. 

12.  An  administrator,  or  trustee, 
who  resists  a  claim,  and  litigates, 
bona  fide,  from  a  conviction  of 
duty,  and  where  no  intentional 
default  is  made  to  appear,  will 
D0t»  under  the  circumstances 
of  the  case,  be  charged,  person- 
ally, with  the  costs;  but  they 
must  be  paid  out  of  the  assets  of 
the  intestate  Moses  and  others 
v.  Murgatroyd,  473 

13.  The  Court  refused  to  order  the 
costs  of  the  administrator  of  the 
mortgagor,  on  the  sale  of  prem- 
ises mortgaged  in  fee,  to  be  paid 
out  of  the  proceeds  in  this  Court. 

ib. 

14.  Though  the  general  rule  is,  that 
executors  must  pay  costs  when 
they  pay  intereM,  because  they 
are  in  default;  yet,  where  the 
devisee,  or  cestuy  que  trust,  de- 
mands more  thnn  he  is  entitled 
to  receive,  and  the  executor  prop- 
erly submits  to  the  direction  of 
the  Court,  he  will  not  be  com- 
pelled to  pay  cost5.  Dunscomb 
andotliers  v.  Dunscomb* s  executors, 

508 

15.  Executors  keeping  pnrt  of  a  fund 
for  commissions,  and  litigating  in 
favor  of  their  claim,  were  de- 
creed to  pay  costs.  Manning  and 
others    v.    Manning's     executors, 

536 

16.  On  a  bill  by  a  legitee  agamst  the 
administrator,  where  the  defend- 
ant submitted  to,  and  asked,  the 
direction  of  the  Court,  his  costs 
were  ordered  to  be  paid  out  of 
the  lUnd.  Morrell  and  others  v. 
Dickiy,  lia 

Vide  Debtor   and   Creditor,  5,  6. 
Ante,  I.  6.    Interest,  4.  •Plead- 
ing, I  I.  7,  8. 
507 


eso 


I  N  D  G  X 


EXECUTORY  DEVISE. 
Vide  Devise,  2. 


FAILURE  OF  CONSIDERATION. 

Where  A.  conveyed  land  to  B.,  by 
deed,  with  covenants  of  warranty, 
and  B.  executed  to  A.  a  bond  and 
a  mortgage,  to  secure  the  payment 
of  part  of  the  purchase  money,  B. 
cannot  be  relieved  against  the 
mortgage,  on  the  ground  of  a  fail- 
ure of  consideration,  for  want  of 
title  in  A.,  possession  having  been 
taken  by  B.,  under  the  deed,  and 
there  being  no  eviction  at  law, 
under  a  paramount  title;  and, 
more  especially,  in  a  case  where, 
the  bond  and  mortgage  having 
been  assigned  to  C,  B.,  in  con- 
sideration of  forbearance,  execut- 
ed a  new  bond  and  mortgage  to 
C,  for  the  same  premises,  will 
relief  be  denied  against  the  as- 
signee for  a  valuable  considera- 
tion, without  notice  of  any  fraud, 
or  failure  of  consideration,  in  the 
creation  of  the  original  debt. 
Bumpus   V.    Plainer   and  others, 

213 
FEIGNED  ISSUE. 

Vide  Adultery,  2.    Practice,  VI. 
22. 

FORECLOSURE. 
Tide  Mortgage,  III. 
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FRAUD. 

1.  A  deed  by  a  client  to  his  attorney 
and  scrivener,  for  the  considera- 
tion of  affection  and  friendship, 
and  also  for  a  sum  of  money, 
though  not  one  third  the  value  of 
the  land  conveyed,  will  not  be 
set  aside  on  the  ground  of  igno- 
rance and  blind  confidence  on 
the  one  side,  and  undue  influcn  e 
on  the  other,  there  being  no  evi- 
dence of  imbecility  or  incapacity 
in  the  grantor,  nor  of  fraud  or 
imposition  by  the  grantee  ,  nor  of 
that  relationship  between  the  par- 
ties which  might  imply  the  es;ist- 
ence  of  an  undue  influence. 
Wf'TidcU  V.  Van  Rensselaer,     344 

2.  Where  a  person,  having  a  convey- 
ance of  land,  keeps  it  secret  for 
several  years,  and  knowingly  suf- 
fers third  persons,  afterwards,  to 
purchase  parts  of  the  same  prem- 
ises from  the  grantor,  who  re- 
mained in  possession,  and  was 
the  reputed  owner,  and  to  expend 
money  on  the  land,  without  giving 
any  notice  of  his  claim,  he  will 
not  be  permitted,  afterwards,  to 
assert  his  legal  title  against  such 
innocent  and  bonajide  purchasers. 

ib 

3.  Eqiiity  grants  relief  not  only 
against  deeds,  writings,  and  sol- 
emn assurances,  but  against  judg- 
ments and  decrees,  obtained  by 
fraud  and  imposition.  Reigali. 
Wood  and  others,  402 

4.  Where   an   attorney   revived,  by 
srire  facias,  an  old  outstanding 
jiid^ent,  on  which    but  a  very 
fimTil]  sum,  if  any  thing,  was  due, 
and   knowing  that   the  land  on 
which  the  judgment  remained  a 
lien  was  in  the  possession  of  inno- 
crnt  and   6ona  fide  purchasers; 
and  aderwards  made  use  of  the 
jwdgment  t(>  cotnpel  the  porcbas- 
ers,  irho  vr^re  ignorant  of  the  pro* 
ceedings  \ixideTl\w  scire /acias,  to 
pay  and    ^^urr  to  him     debth« 
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claimed  against  the  person  under 
whom  they  had  purchased;  this 
Court,  on  the  ground  of  imposi- 
tion and  undue  advantage  taken 
by  the  attorney,  ordered  him  to 
refund  the  money  he  had  so  ob- 
tained, and  set  aside  the  securi- 
ties he  had  taken,  with  costs. 
Reigal  v.  Wood  and  others,     402 

5.  Where  a  merchant,  in  embar- 
rassed circumstances,  borrowed 
money,  at  different  times,  of  his 
confidential  clerk,  who  took  vari- 
ous bonds  and  securities  for  such 
loans,  and  for  which,  by  agree- 
ment, he  was  to  be  allowed  a  usu- 
rious interest ;  and,  during  the 
period  of  ten  years,  the  parties, 
from  time  to  time,  came  to  a  set- 
tlement of  their  accounts,  and  the 
merchant  gave  his  bonds  and 
further  securities  for  the  balance 
of  principal  and  interest,  due  on 
such  settlements;  the  Court  or* 
dered  all  the  bonds,  obligations, 
and  settlements,  to  be  set  aside, 
and  the  accounts  at  large  to  be 
opened  between  the  parties,  from 
the  first  commencement  of  their 
transactions,  there  being  not  only 
evidence  of  mistake  and  omis- 
sions in  the  accounts,  but  of 
oppression,  imposition,  and  un- 
due advantage  taken  of  the 
necessi  t  ies  of  the  principal.  Bat' 
row  and  others   v.   Rhinelander, 

550 

6.  The  master,  in  stating  the  account 
between  the  parties,  was  directed 
to  allow  rests  therein,  at  such 
times  as  the  parties  liquidated 
their  accounts,  and  agreed  that 
the  interest,  then  due,  should  be 
considered  as  principal ;  and  that 
the  clerk  should  be  charged  with 
the  amount  of  all  the  securities, 
assigned  to  him,  which  had  been 
paid,  or  which  he  had  refused  to 
deliver  to  his  principal  for  collec- 
tion, or  which  had  been  lost  by 
his  negligence,  default,  or  want 
of  «iue    diliorence    in    collecting 


them,  with  interest,  &a.    Barrnm 
and  others  v.  Rhinelandr'r,       55C* 
Vide  Costs,  I.  9.     Noti  ^r. 

FRAUDS,  (STATUTE  OF) 

I.  Memorandum  in  writing,  of  cf 
agreement. 
JI.  Part  performance  and  exceptioiu 
in  the  statute, 

I.  3femorandum    in    writing,    of    cut 
agreement. 

1.  A  contract  made  by  an  owner  of 
land  with  the  commissioners,  under 
the  act  relative  to  draining  the 
drotoned  lands  in  Orange  county, 
(sess.  30.  c.  25.)  by  which  they 
were  allowed  to  use  each  bank 
of  the  river  Wallkill,  &c.,  which 
they  might  find  necessary,  in  re- 
moving all  obstructions,  and  in 
deepening  and  widening  the  river, 
d&c,  and  to  use,  occupy,  and  en- 
joy the  same,  and  for  which  they 
were  to  pay  a  compensation  to 
the  owner  for  the  damages,  and 
who  agreed  to  allow  them  to  cut 
a  canid  through  his  lands,  is  a 
contract  concerning  an  interest 
in  lands,  within  the  purview  of 
the  statute  of  frauds.  Phillips  v. 
Thompson  and  others,  131 

2.  A  memorandum  in  writing,  of  the 
sale  of  lands,  to  be  valid  within 
the  statute  of  frauds,  must  not 
only  be  signed  by  the  party  to  be 
charged,  but  must  contain  the  es- 
sential terms  of  the  coiitract,  ex- 
pressed with  such  clearness  and 
certainty,  that  they  may  be  un- 
derstood from  the  writing  itself, 
or  some  other  paper  to  which  it 
refers,  without  the  necessity  of 
resorting  to  parol  proof.  Park* 
hurst  and  others  t.  Van  Cartlandt, 

273 

3.  Where  an  agreement  is  reduced 
to  writing,  all  previous  negotia- 
tions, resting  in  parol,  are  extin- 
guished by  the  written  contract, 
and  cannot  be  resorted  to  to  help 
out  or  explain  its  meaning.       t6. 
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11.  Part  performance,  and  exceptions 
in  the  statute, 

4.  To  entitle  a  p?rty  to  take  a  case 
out  of  the  statute,  on  the  ground 
of  part  performance  of  the  con- 
tract, he  must  make  out,  by  clear 
and  satisfactory  proof,  the  ex- 
istence of  the  contract  as  laid  in 
his   bill.     PliiUips  v.    Thompson, 

132 

8.  P.     Parkhurst  and  others  v.  Van 

Cortlandt,  284 

5.  And  the  act  of  part  performance 
must  be  of  the  identical  contract 
set  up  by  him.  ib. 

6.  It  is  not  enough  that  the  act  is 
evidence  of  some  agreement,  but 
it  must  be  unequivocal  and  satis- 
factory evidence  of  the  particular 
agreement  charged  in  the  bill,  ib, 

7.  A  contract  cannot  rest  partly  in 
writing,  and  partly  in  parol ;  and 
where  a  part  pfrformance  is  set 
up  to  take  a  case  out  of  the  stat- 
ute, the  p'lrty  it^  not  allowed  to 
resort  to  p:in>]  evidence  in  aid  of 
the  written  aj^rectriGnt.  Park-- 
hurst  and  others  \.  Van  Cortiandt, 

274 

8.  A  part  performance  will  not  lake 
a  parol  ajjreement  out  of  the  stat- 
ute, unletis  the  terms  of  the 
agreement  distinctly  appear,  or  are 
mad3  out  to  the  satisfaction  of  the 
Court.  ib. 

9.  But  where  possession  has  been 
taken  o(  land,  and  improvements 
made,  under  such  imperfect  agree- 
ment, though  the  Court  will  noi 
grant  relief,  on  the  ground  of  par. 
performance,  yet  the  bill  will  be 
retained  for  tiie  purpose  of  afford- 
ing the  party  a  reasonable  com' 
pensalion  for  beneficial  and  last- 
ing improvcmonis.  ih, 

10.  If  A.  purchase  land  with  his  own 
money,  but  the  deed  is  taken  in 
the  name  of  B.,  a  tiust  results, 
by  opertftiou  of  law,  to  A.;  and 
the  fact,  wheilier  tl  e  purehase 
was  made  with  iIm  nr  ofiey  of  A., 

MO 


on  which  the  resulting  trust  is  to 
arise,  may  be  proved  by  parol,  it 
sot  being  within  the  statute  of 
frauds.     3oi/d  v.  McLean,       582 

11.  And  this  parol  evidence  is  adnii>- 
sible,  not  only  against  the  face  of 
the  deed  itself,  but  in  oppositiun 
to  the  answer  of  the  trustee,  de- 
nying the  trust ;  and  that,  it  seems, 
after  the  death  of  the  noniinal 
purchaser.  ib, 

12.  Such  evidence,  however,  is  to  be 
received  with  great  caution.        ib. 

Vide  AtiftREMENT,  II.  5,  6. 


FRAUDULENT  CONVEYANCES. 

1.  A  voluntary  conveyance,  intended 
as  a  settlement  for  a  child  of  the 
grantor,  is  void,  as  against  a  sub- 
sequent  purchaser  for  a  valuable 
consideration,  with  only  implied 
notice  of  the  previous  deed,  by 
the  statute  of  frauds.  Sterry  and 
wife  V.  Arden  and  others,  261 

2.  But  such  deed  may  become  valid 
by  matter  ex  post  facto,  as  by 
some  valuable  consideration  inter- 
vening, ib. 

3.  Marriage  is  such  a  valuable  con- 
sideration ;  and,  therefore,  if  the 
grantee,  in  a  voluntary  deed, 
gains  credit  by  the  conveyance, 
and  a  person  is  induced  to  marry 
her,  on  account  of  the  provisions 
made  for  her  in  the  deed,  such 
conveyance,  on  the  marriage, 
ceases  to  be  voluntary,  and  be- 
comes good  against  a  subsequent 
benafide  purchaser  for  a  valuable 
consideration.  ib. 

4.  And  It  makes  no  difference  whe- 
ther any  particular  marriufre  was 
in  contemplation  at  the  time  of 
the  voluntary  settlement,  or   not. 

i7). 

5.  A  voluntary  conveyance  is  void 
as  against  a  subsequent  purchaser 
for  a  valuable  consideration,  with 
notice      S.  C  ?ra 
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6.  Where  a  deed  is  sougt .  to  be  set 
aside,  as  voluntary  and  fraudu- 
lent against  creditors,  and  there  is 
out  suHicient  evidence  of  fraud 
to  induce  the  Court  to  avoid  it 
absolutely,  but  there  are  suspi- 
cious circumstances  as  to  the  ade- 
quacy of  the  consideration,  and 
fairness  of  the  transaction,  the 
Court  will  not  set  aside  the  con- 
veyance ai together,  but  will  per- 
mit it  to  stand  as  security  for  the 
sum  actually  piid.  Buyd  and 
Suydam    v.    Dualap    and   others^ 

478 

7  And  Hhere  the  plaintiff  was  a  pur- 
chaser at  a  sheriirs  sale,  under  a 
judgment,  the  Court  gave  the  de- 
fendant hi:?  election  to  pay  the 
amount  of  the  judgment,  interest, 
and  costs,  and  take  a  conveyance 
from  the  phintitf ;  or,  in  default, 
to  deliver  up  the  deed  to  be  can- 
celled, on  receiving  from  the 
plaintiff  the  sum  actually  ad- 
vanced by  the  defendant.  ib. 

8.  There  is  a  diiference  between  an 
interference  actively  to  compel  a 
party  to  reconvey  or  surrender  a 
deed,  and  a  refusal  to  aid  a  party 
who  seeks  a  specific  performance 
of  a  contract.  If  actual  fraud  be 
not  proved,  the  Court  will  not  set 
aside  the  title ;  but  will  either 
make  it  subservient  to  the  equity 
of  the  case,  or  leave  the  party 
compl lining  to  his  remedy  at 
law.     S.  C.  482 

9.  A  Court  of  law  can  only  decide 
on  the  validity  of  the  deed,  and 
cannot  modify  its  relief  accord- 
ing to   the   equity   of   the    case. 

ib, 
10  A  deed,  fraudulent  in  fact,  is  ab- 
solutely void,  and  is  not  permitted 
to  stand  as  a  security  for  amy  pur- 
pose of  reimbiirsement  or  indem- 
nity ;  but  it  is  otherwise  with  a 
deed  obtained  under  suspicious 
or  unequitab  e  circumstaaoes,  or 
which  is  only  constructively  fraud- 
ulent, 'b. 


G. 

GUARDIAN. 

1.  A  father,  who  has  been  appointed 
guardian  to  his  infant  children, 
by  the  Court,  and  has  given  com- 
petent security  to  the  executor  or 
administrator,  under  the  act,  (sess. 
36.  ch.  75.  s.  18.  1  R,  L,  314.) 
and  approved  security  to  account 
to  his  children,  on  their  coming 
of  age,  is  entitled  to  receive  lega- 
cies and  distributive  shares  belong- 
ing to  them.  Genet,  guardian,  6i,c. 
v.    Talimadge,  adniinisU'ator,       3 

S.  P.   Genet  and  others  v.    Tallmadge 
and  others,  561 

2.  But  payment  by  an  executor  or 
administrator,  to  the  father,  as 
guardian  by  nature  mt^rely,  is  nt 
the  peril  of  the  executor  or  ad- 
ministrator, who  may,  on  the 
infant's  attaining  to  full  age,  be 
compelled  to  piy  the  same  over 
again.     Gcntt  v.  Tallmadge,        3 

Vide  Morrell  and  others  v.  Dickey,  153 

3.  A  guardian  appointed  by  this 
Court,  during  minority,  continues 
until  the  infant  arrives  at  21, 
unless  changed  by  order  of  the 
Court  on  good  cause  shown.  An 
infant  is  not  entitled,  as  of  course, 
on  arriving  at  the  age  of  14,  to 
change  the  guardian  appointed 
by  this  Court.  In  the  Matter  of 
NicoU,  25 

4.  A  surrogate  has  power  to  appoint 
a  guardian,  but  has  no  jurisdic- 
tion over  him  as  a  trustee.  In  the 
Matter  of  Andreios,  90 

5.  Chancery  has  the  same  superin- 
tendence and  control  over  guar- 
dians by  statute  or  testamentary 
guardians,  as  it  has  over  guardians 
lit  socage.  ib. 

6.  Every  guardian,  however  appoint- 
ed, is  responsible  to  this  Court  for 
his  conduct,  and  may  be  removed 
for  misbehavior.  ib. 

7.  A  guardian  to  an  infant,  appointed 
in  another  state,  is  not  entitled  to 
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re.2eiv»;  ttori*  the  administrator, 
here,  tiW  »c^A.i/^  ca  portion  of  the 
infant.  Motwll  and  others  v. 
Dickpy,  15*^ 

8.  The  guardian  mujt  Ikj  appointed 
here,  and  give  competent  securi- 
ty, to  be  approved  of  by  tliis 
Court,  before  the  payment  of  the 
infant's  money  will  be  ordered,  ib. 

9.  Where  one  of  the  sureties,  before 
given  by  tlie  guardian,  l)ad  be- 
come insolvent,  the  Court  refused 
to  order  moneys  belonging  to 
the  infants,  and  which  had  been 
paid  into  Court  by  the  admin i^ 
trator,  to  be  paid  over  to  the 
guardian,  until  other  and  further 
security  had  been  given  by  him. 
Genet  and  others  V .  Tallmadge  and 
others,  581 

10.  A  guardian  has  no  power  or  con- 
trol over  the  real  estate  of  his 
ward,  further  than  concerns  the 
rents  and  profits.  ib, 

11.  Where  certain  commissioners,  ap- 
pointed to  make  partition  of  the 
real  estate  of  an  intestate,  pursu- 
ant to  an  act  of  the  legislature, 
sold  parts  of  the  estate,  and  paid 
the  proceeds  into  this  Court,  pur- 
suant to  an  order  for  that  pur- 
pose, and  which  had  been  in- 
vested in  public  stocks,  by  the  as- 
sistant register,  the  Court  refused, 
on  the  petition  of  the  guardian,  to 
order  the  money  paid  over,  or  the 
stocks  transferred,  to  him.  16. 

12  Where  a  bond  given  by  a  surety 
for  the  guardian  of  an  infant,  was 
taken  by  the  surrogate  in  the 
name  of  the  people,  instead  of 
the  infant,  the  Court  corrected 
the  mistake,  and  considered  the 
bond  as  of  equal  validity  as  if 
taken  in  the  name  of  the  infant. 
Wiser  y.  Blachhj,  607 

H. 

HEARING. 

Vide  Practice,  VII.  27. 
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HUSBAND  AND  WIFR 
Vide  Baron  and  Feme. 

I. 

IGNORANCE  OF  LAW. 

Every  man  is  to  be  charged  with  a 
knowledge  of  the  law.  ShotwtU 
V.  Murray  516 

INDEPENDENT  STATE. 

It  belongs  to  the  government  of  the 
country  to  declare,  whether  it 
will  consider  a>  colony  that  has 
thrown  off  the  yoke  of  the  mother 
country  as  an  independent  state; 
and,  until  government  has  decided 
on  the  question,  Courts  of  justice 
are  bound  to  consider  the  ancient 
state  of  things  as  remaining  un- 
changed. Gtlston  and  Schtnck 
v.  Hoyt,  543 

IDIOTS  AND  LUNATICS. 

1.  The  custody  of  a  lunatic's  person 
and  estate,  real  and  personal,  may 
be  committed  to  the  next  of  kin, 
although  heir  at  law.  Matter  of 
Livingston,  436 

2.  This  Court,  having  the  whole 
jurisdiction,  in  regard  to  idiots  and 
lunatics,  will  direct  the  course  of 
proceeding,  on  the  traverse  of  the 
inquisition  returned,  in  such  a 
manner  as  may  be  most  useful 
and  expedient,  so  as  best  to  inform 
its  conscience,  and  afford  the 
safest  conclusion  as  to  the  exist- 
ence of  the  fact  of  lunacy.  Mat- 
ter of  WtndeU,  fiOO 

3.  The  lunatic  may  be  brought  mto 
Court,  after  the  inquisition  is  re- 
turned, and  an  inquiry  be  made, 
by  inspection,  or  an  issue  may  be 
awarded  to  ascertain,  by  a  verdict 
at  \aw,  the  existence  or  continu- 
ance of  the  lunacy.  ib, 

4.  The  most  usual  and  proper  course^^ 
is,  to  have  the  issue  made  up  ^Taa^ 
prepared    for     trial,    under    t 
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direction  of  the  Court,  instead  of 
delivering  over  the  record  and 
tia verse,  after  the  attorney-gene- 
ral has  joined  issue  thereon,  .as 
practised  in  England^  under  the 
statute  of  2  d&  3  Edw,  VI.,  wihich 
has  not  been  re-enacted  or 
adopted  here.  ib, 

!%,  At  the  time  of  directing  the  issue 
at  law,  the  Court  will,  if  necessa- 
ry, make  a  provisional  order  for 
the  care  of  the  lunatic's  estate, 
until  the  question  of  lunacy  is  de- 
termined. Matter  of  Wendell,  600 

IMPROVEMENTS. 
Vide  Agreement,  II.  6.     Baron  and 
Feme,  2.  Frauds,  (Statute  of,) 
II.  0.   Mortgage,  IV.     Trust 
AND  Trustee,  III.  14.  18. 

INFANT. 
Vide  Guardian.     Practice,  II 

INJUNCTION. 
I.  Injunction  to  stay  waste  or  tres- 
pass, 
II.  Injunction  to  stay  proceedings  at 
law. 

III.  If^  unction  for  other  purposes. 

IV.  Dissolving  injunction. 

I.  Injunction  to  stay  waste  or  trespass. 

1.  An  injunction  to  stay  waste  will 
be  granted,  though  there  is  no 
suit  pending,  and  though  no  ac- 
tion at  law  can  be  maintained 
against  the  tenant.  Kane  v. 
Vanderburgh  and  others,  1 1 

2.  An  injunction  is  not  allowed,  in 
order  to  prevent  the  repetition  of 
a  trespass  in  entering  and  cutting 
down  timber,  on  land  of  which 
the  plaintiflT  is  in  possession  as 
owner,  and  has  adequate  remedy 
at  law  for  the  trespass.  Stevens 
V.  Bcehnan  and  others,  318 

3.  Though,  it  seems,  an  injunction 
may  be  allowed  in  a  case  of  tres- 
pass, under  very  special  circum- 
stances, ib. 

4.  Injuncrion  lies  to  prevent  a  les- 
VoL.  I.  65 


see's  making  material  alterations 
in  a  dwelling-house,  by  changing 
it  into  a  ware-house,  or  store, 
which  would  produce  permanent 
injury  to  the  building.  Douglass 
and  others  v.  Wiggins  and  an- 
other,  435 

5.  A  mortgagor  who  has  sold  his 
equity  of  redemption,  without 
taking  any  security  as  indemnity 
against  his  bond,  cannot  have  au 
injunction  to  stay  waste  against 
his  vendee,  on  the  ground  that  he 
will  be  answerable  for  what  the 
land  may  fail  to  satisfy  the  mort- 
gage. Brumley  v.  Fanning  4" 
Devoe,  501 

II.  Injunction  to  stay  proceedings  at 
law. 

6.  An  injunction  will  not  be  granted 
to  stay  a  sale  under  an  execution, 
on  the  ground  that  the  judgment 
has  been  fully  paid  and  satisfied ; 
for  the  party  has  a  prompt  and 
adequate  remedy  at  law.  Lan- 
sing V.  Eddy,  49 

7.  Nor  will  it  be  granted  on  the 
charge  of  usury,  and  the  party 
seeks  a  discovery  of  the  usury, 
and  a  return  of  the  excess  beyond 
the  lawful  interest ;  for  the  usury 
would  have  been  a  good' defence 
at  law ;  and  no  reason  was  given 
why  the  defendant  did  not  seek 
the  discovery  while  the  suit  at 
law  was  pending.  ib. 

8.  Chancery  will  not  relieve  against 
a  judgment  at  law,  unless  the  de- 
fendant was  ignorant  of  the  fact 
in  question  pending  the  suit,  or  it 
could  not  be  received  as  a  de- 
fence. 1*6.. 

S.  P.     Simpson  v.  Hart,  98 

9.  Where  a  Court  of  common  law, 
after  a  full  consideration  of  alY 
the  circumstances  of  the  case^. 
refused  to  allow  two  judgments 
to  be  set  off,  this  Court  refused  to 
sustain  a  bill  filed  for  an  injunc* 
tion  and  a  set-off.  Sinmsim  ▼. 
Hart,  M 
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10.  An  injunction  will  not  be  granted 
to  stay  proceedings  at  law,  on  a 
judgment,  on  the  ground  that  the 
defendant  at  law  Vas  prevented, 
by  public  business,  from  making 
due  preparations  for,  and  attend- 
ing at  the  trial,  and  that  the  plain- 
tiff had,  on  the  evidence  of  one 
witness,  whom  he  had  suborned  to 
swear  falsely,  recovered  a  verdict 
for  a  much  larger  sum  in  damages 
than  he  was  justly  entitled  to ;  and 
that  the  Supreme  Court  had  refused 
to  grant  a  new  trial  in  the  cause. 
Smith  4r  Mead  v.  Lowry,        320 

11.  The  cases  of  relief  in  equity, 
against  judgments  at  law,  founded 
in  fraud,  are,  when  the  fraud  goes 
to  the  whole  judgment,  and  not  to 
the  mere  excess  of  damages  in  a 
case  properly  sounding  in  damages; 
and  when  the  fraud  could  not 
have  been  met  and  defeated  at 
the  trial.     S.  C.  323 

12.  On  a  bill  for  discovery  on  a  charge 
of  usury,  an  injunction  will  not 
be  granted  to  stay  proceedings  at 
law  on  the  note,  or  usurious  con- 
tract, unless  the  plaintiff  tenders, 
or  brings  into  Court,  the  money 
actually  lent,  and  the  lawful  in- 
terest thereon.  Rogers  v.  Rath^ 
bun,  367 

S.  P.  Tupper  and  another  v.  Pouje.ll 
and  others^  439 

13.  This  Court  will  not  grant  an  in- 
junction to  stay  an  action  at  law 
on  an  award,  on  the  ground  that 
the  plaintiff  was  surprised  by  the 
principal  witness  for  the  defend- 
ants swearing  falsely  before  the 
arbitrators,  and  that  he  could 
have  proved  the  falsehood  of  the 
testimony,  if  the  arbitrators  would 
have  adjourned  the  hearing  for 
that  purpose,  which  they  refused 
to  do,  though  requested  by  the 
plaintiff,  who  offered  to  enlarge 
the  time  of  making  the  award. 
Woodworth  v.  Van  Buskirk  and 
Slocum,  432 

14.  Where  a  defendant,  in  an  action 
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at  law,  has  not  used  due  diligence 
in  making  his  defence,  or  in  ap- 
plying to  this  Court  for  a  discov- 
ery, to  assist  his  defence  at  law, 
if  necessary,  he  cannot,  ader  a 
verdict  against  him,  obtain  the 
aid  of  this  Court  to  stay  the  pro- 
ceedings at  law,  or  to  have  a  new 
trial.  Barker  v.  Elkins  cmd 
Simpson,  465 

15.  It  seems,  that  this  Court  will  not 
sustain  a  bill  of  discovery  and  an 
injunction,  merely  to  procure 
such  admissions  by  the  party  as 
might  be  used  in  mitigation  of 
damages,  in  an  action  of  trespass 
at  law,  unless,  perhaps,  in  very 
special  cases.  Gclston  4*  Sckcnck 
V.  lloyt,  548 

Vide  Judgment,  I.  5. 

Injunction  to  stay  proceedings  for  the 
performance  of  an  award,  vidt 
Award. 

I II.  Lijunction  for  other  purposes, 

16.  Injunction  granted  to  stay  pro- 
ceedings on  power  of  sale  in  a 
mortgage,  on  payment  of  costs  by 
plaintiff,  and  his  paying  into  Court 
the  amount  rejwrted  to  be  due  by 
a  master.     Hine  v.  Handy,         6 

17.  An  injunction  will  be  granted  to 
secure  to  a  party  the  enjoyment 
of  a  privilege  conferred  by  statute, 
of  which  he  is  in  the  actual  pos- 
session, and  when  his  legal  title 
is  not  put  in  doubt.  Croton 
Turnpike  Company  v.  Ryder  and 
others,  611 

13.  As,  where  a  turnpike  company, 
incorporated  with  the  exclusive 
privilege  of  erecting  toll-gates  and 
receiving  toll,  had  duly  opened 
and  established  the  road  with 
gates,  6lc.  ;  and  certain  persons, 
with  a  view  to  avoid  the  payment 
of  toll,  opened  a  by-road  near  the 
turnpike,  and  kept  it  open  at  their 
own  expense  for  the  use  of  the 
public,  by  which  travellers  were 
enabled  to  avoid  passing  through 
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the  gate  and  paying  toll  to  the 
plaintitfs:  the  Court  granted  a 
perpetual  injunction  to  prevent  the 
defendants  from  using,  or  allow- 
ing others  to  use,  such  road,  and 
ordered  the  same  to  be  shut  up. 
Croton  Turnpike  Co.  v,  Ryder 
and  others,  611 

10.  An  act  of  the  legislature  for  the 
incorporation  of  a  bank,  appointed 
certain  commissioners,  for  the 
s^v'.cial  and  sole  purpose  of  re- 
ceiving subscriptions,  and  they 
were  directed  **to  apportion  the 
excess  of  shares  among  the  several 
subscribers,  as  they  should  judge 
discreet  and  proper."  A  bill  was 
filed,  charging  inequality  and  par- 
tiality in  making  the  apportion- 
ment, and  an  injunction  granted  : 
the  commissioners,  in  their  an- 
swer, denied  the  allegation  of 
partiality,  and  the  injunction  was 
dissolved.  Haighi  and  others  v. 
Dai/  and  others,  18 

IV.  Dissolving  injunction, 

20  If  the  answer  denies  all  the  equity 
of  the  bill,  the  injunction  to  stay 
proceedin-Ts,  at  law,  will  be  dis- 
solved of  course;  otherwise,  it 
will  he  continued  until  the  hear- 
ing; and  where  it  may  be  neces- 
sary to  ascertain  any  matter  of 
fact,  for  the  information  of  the 
Court,  it  must  be  on  an  issue  at 
law,  awarded  for  that  purpose. 
Hofmm  V.  Livingston,  21 1 

21  Affidavits,  ez  parte,  cannot  be 
read  in  opposition  to  a  motion 
made,  on  the  coming  in  of  the  an- 
swer, to  dissolve  an  injunction 
restraining  one  copartner  from 
using  the  copartnership  name,  or 
doing  any  act  relative  to  the  part- 
nership concern,  or  in  support  of 
the  allegations  in  the  bill.  East" 
bum  and  Downes  v.  Kirk,      444 

INQUISITION  OF  LUNACY. 
Vide  Idiots  and  Lunatics,  2, 3,  4, 5 


INSOLVENT. 

1.  The  assignees  of  an  insolvent, 
who  had  obtained  his  discharge 
under  the  insolvent  act,  must  be 
parties  to  a  bill  brought  to  enforce 
the  execution  of  an  agreement; 
or  trust,  relative  to  his  estate, 
existing  prior  to  his  assignment. 
Movan  v.  Hays,  339 

2.  A  re-assignment  to  the  insolvent, 
by  his  assignees,  of  all  the  residu« 
ary  interest  in  his  estate,  made 
without  the  assent  of  the  creditors 
of  the  insolvent,  interested  in  the 
residuum,  is  void.  t6. 

INSURANCE, 
Vide  Pleading,  IV.  33. 

INTEREST. 

1.  Interest  upon  interest,  or  cow- 
pound  interest,  is  never  allowed, 
unless  in  special  cases;  as  where 
there  is  a  settlement  of  the  ac- 
counts between  the  parties,  after 
interest  has  become  due,  or  there 
has  been  an  agreement  for  that 
purpose  subsequent  to  the  original 
contract ;  or  a  master's  report, 
computing  the  amount  of  principal 
and  interest  has  been  confirmed. 
The  State  of  Connecticut  t.  Jack- 
son,  13 

Vide  Barrow  and  others  t.  Rhin'elan^ 
der,  550 

2.  An  agreement  made  at  the  time 
of  the  original  contract,  to  allow 
interest  upon  interest,  as  it  should 
become  due,  is  not  to  be  sup- 
ported. The  State  of  Connecticut 
V.  Jackson,  14.  16 

3.  Rule  for  casting  interest  where 
partial  payments  are  made.   S.  C. 

17 

4.  Where  an  administrator  employed 
the  moneys  belonging  to  his  intes- 
tate's estate,  in  trade,  for  his  own 
benefit,  of  the  profits  of  which  h« 
refused  to  give  any  account,  the 
master,  in  stating  an  account, 
after  allowing  a  reasonable  time 
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for  the  settlement  of  the  estate^ 
charged  compound  interest ^  mak- 
ing annual  rests  in  the  accounts 
for  that  purpose,  which  was  con- 
firmed by  the  Court.  Schieffeliji 
T.  Stewart  and  others^  6*20 

J. 

JOINT  OWNERS. 

Vide  Commissions,  2. 

JUDGMENT. 
I.  Priority  and  Uen  of  judgments  and 

txecutions, 
II.  Setoff  of  judgments, 

I.  Priority   and  lien   of  judgments 
and  executions. 

1.  A  judgment,  at  law,  is  not  a  lien 
upon  a  mere  equitable  interest  in 
land ;  and  the  execution  under  it 
will  not  pass  an  interest  which  a 
Court  of  law  cannot  protect  and 
enforce.  Bogart  v.  Perry  and 
otherSy  52 

2.  A.,  being  seised  of  land,  agreed  to 
sell  and  convey  the  same  to  B., 
for  a  certain  sum,  part  of  which 
was  to  be  paid  down,  and  the 
residue  in  three  annual  instal- 
ments ;  and  A.  was  to  execute  a 
deed  to  B.,  on  his  paying  the 
second  instalment,  and  securing 
the  residue  by  mortgage.  B.  paid 
the  part  down,  and  entered  into 
possession,  but  neglected  to  pay 
the  instalments ;  and,  noore  than 
two  years  after  they  had  become 
due,  and  payable,  B.  assigned  the 
contract  to  S.,  who  took  posses- 
sion of  the  land,  and  made  valua- 
ble improvements  thereon ;  and  S., 
without  performing  the  contract 
with  A.,  assigned  it,  and  all  his 
interest,  to  P.,  with  knowledge, 
however,  of  a  judgment  existing 
against  S., before  such  assignment. 
It  was  held  that  the  mere  right  in 
equity  of  S.,  as  assignee  of  B., 
against  A.,  on  the  contract  for 
the  sale  of  the  land,  was  not  the 
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subject  of  Uen,  or  judgment  an*, 
execution.  ib, 

3.  A  sale  under  a  second,  or  junior 
judgment,  is  not,  of  itself,  a  waiver 
of  the  plaintiff's  rights  under  a 
first  or  elder  judgment,  f^hotvell 
¥.  Murray,  512 

4.  Where  a  person  purchased  under 
A  junior  judgment,  with  notice  of 
the  prior  judgment,  but  supposing, 
erroneously,  that  the  lien  of  the 
former  judgfAent  was  thereby  ex- 
tinguished ;  it  was  held,  that  every 
person  was  bound  to  know  the 
law;  and  that,  where  there  was 
no  mistake  as  to  the  fact,  but 
only  as  to  the  legal  consequence, 
and  that  on  a  collateral  point, 
there  could  be  no  ground  for  re 
lief,  either  by  vacating  a  sale,  or 
by  a  perpetual  injunction  against 
the  exercise  of  the  defendants 
ri^ts;  and  that  the  purchaser 
tfMk  the  land  subject  to  the  lien 
of  the  former  judgment.  ShotwrU 
V.  Murray,  512 

5.  A.,  having  two  judgments,  of  dif- 
ferent dates,  against  G.,  issued 
execution  on  the  second,  under 
which  the  land  of  the  debtor  was 
advertised  for  sale  by  the  sheriff. 
A.  was  present  at  the  sale,  and 
gave  directions,  but  was  entirely 
silent  about  the  first  iudgment, 
and  as  to  any  intention,  after- 
wards, to  enforce  it.  B.,  having 
some  claim  to  the  land,  in  order 
to  protect  his  title,  became  the 
purchaser  at  the  sheriff^s  sale,  and 
received  a  deed,  though  he  pre- 
viously knew  of  the  existence  of 
both  judgments.  B.  filed  a  bill 
for  a  perpetual  injunction  against 
A.'s  proceding  under  the  first 
judgment,  on  the  ground  of  mis- 
take, or  fraud ;  but  the  bill  was 
dismissed,  with  costs.  ih. 

Judgment  relieved  against  in  faTor  of 
purchasers,  vide  Fraud,  4. 

II.  Set-off  of  judgments. 

6.  Judgments,  not  only  in  the  samp 
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Court,  bat  in  different  Courts, 
may  be  set  off  against  each  other, 
at  law ;  and  the  power  of  Courts 
of  law,  in  allowing  sach  set-off, 
does  not  depend  upon  statute,  but 
on  the  general  Jurisdiction  of  the 
Court  over  its  suitors.  Simpson 
V.  Hart,  91 

7.  Where  a  party  applied,  in  the  first 
instance,  to  a  Court  of  law,  to 
allow  the  set-off,  and  that  Court, 
after  a  full  consideration  of  all  the 
circumstances  of  the  case,  re- 
fused to  allow  it,  this  Court  re- 
fused to  sustain  a  bill  filed  for  an 
injunction  and  a  setK)ff.  Simpson 
V.  Hart,  91 

JURISDICTION. 

1.  It  seems,  that  where  a  statute 
gives  to  certain  persons  a  discre- 
tion in  a  particular  case,  and  for 
a  special  purpose,  a  mistake  of 
judgment,  in  that  case,  cannot  be 
reviewed  and  corrected  by  the 
Court.  Haight  and  others  v. 
Day  and  others,  18 

2.  But  their  power  may  be  controlled, 
if  exercised  in  bad  faith,  and 
asfainst  conscience.     S.  C.        21 

3.  The  jurisdiction  of  chancery,  in 
awarding  partition,  is  well  estab- 
lished. Wilkin  and  others  v. 
Wilkin,  117 

4.  The  peculiar  state  of  properly, 
and  the  oppressive  nature  of  the 
litigation  at  law,  as  to  the  title,  af- 
ford a  proper  ground  for  the  equita- 
ble jurisdiction  of  thisi  Court.  Nicoll 
v.  Trustees  of  Huntington,     166 

5.  And  the  party  may  either  come 
into  equity,  first  to  have  hit  title 
tried  at  law  under  its  superintend- 
ence, or  he  may  have  the  title 
established  at  law  before  he  oomes 
to  this  Court;  and  where  the 
tide  is  once  established  to  the  sat- 
isfaction of  the  Court,  either  upon 
its  own  view  of  the  testimony,  ot 
by  verdict  on  one  or  more  issues, 
awarded  at  its  discretion,  it  will 
declare  in  whom  the  right  exists, 


by  a  decree,  and  protect  that  tight 
by  a  perpetual  injunction.  lA. 

6.  But  if  the  plaintiff,  from  his  own 
case,  does  not  show  enough,  or 
fails  to  make  out  a  title  by  evi- 
dence, his  bill  will  be  dismissed 
without  awarding  an  issue.        ib. 

7.  This  Court  has  power  to  order  a 
bond  or  other  instrument  to  be 
delivered  op  to  be  cancelled, 
whether  such  instrument  is,  or  is 
not,  void  at  law,  or  whether  it  be 
void  on  the  face  of  it,  or  by  matters 
shown  by  the  proofs  in  the  cause ; 
but  the  exercise  of  this  powei 
rests  in  the  sound  discretion  of 
the  Court,  and  is  regulated  by  the 
circumstances  of  each  particular 
case.      Hamilton  v.    Gumming s, 
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8.  Where  a  bond  is  good  on  the  face 
of  it,  but  had  been  held  by  the 
defendant  tor  27  years,  and  he 
admitted  that  it  was  given  on  a 
trust  which  he  ought  not  to  dis- 
close, and  depended  on  a  contin- 
gency which  had  not  happened, 
though  it  might  by  possibility 
happen,  the  Court  ordered  the 
bond  to  be  delivered  up  and  can- 
celled, ih. 

9.  So,  where  a  bond  conditioned  to 
pay  a  certain  sum,  and  good  on 
the  face  of  it,  and  on  which  a  suit 
at  law  was  pending,  and  the 
obligor  had  a  good  defen(?e  in 
equity,  arising  from  matter  dehors 
the  bond,  it  was  ordered  to  be  de- 
livered up.  t6. 

10.  Where  the  intention  is  manifest, 
this  Court  will  always  relieve 
against  mistakes  in  agreements; 
and  jthat  as  well  in  the  case  of  a 
surety,  as  in  any  other  case. 
Wiser  v.  Blachly,  607 

Jurisdiction  in  cases  of  adultery,  vide 
Adultery,  3,  4,  5. 

Jurisdiction  in  aid  of  a  Court  of  law. 
vide  DiscoTERT,  1,  2. 

Jurisdiction     over     guardians,     vide 

Guardian,  5,  6. 
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Jurisdiction  in  relation  to  idiots  and 
lunatics,  vide  Idiots  and  Lunatics. 


LACHES 


L. 

AND     LENGTH 
TIME. 


OF 


1.  A  bill,  filed  in  1809,  for  an  ac- 
count as  to  transactions  before, 
and  at  the  commencement  of,  the 
American  war,  was  dismissed  on 
the  ground  of  the  stateness  of  the 
demand  ;  26  years  having  elapsed 
from  the  end  of  the  war  before  the 
bill  was  filed,  and  no  cause  shown 
for  the  delay ;  and  especially  as 
against  the  representatives  of  the 
opposite  party,  who  had  no  knowl- 
edge of  the  original  transactions. 
Ellison  V.  Moffatt  and  others,    46 

2.  In  a  suit  between  the  representa- 
tives of  a  father,  and  the  repre- 
sentatives of  his  son,  where  all  the 
matters  in  controversy  were  refer- 
red to  a  master,  the  Court  refused 
to  allow  the  exceptions  made  to 
the  report ;  the  transactions  being 
very  stale  and  ancient,  and  most 
of  them  family  dealings  and  con- 
cerns, and  the  parties,  and  their 
witnesses,  having  been  fully  ex- 
amined before  the  master.  Ar^ 
den*s  Executors  v.  Arden^s  Exec- 
utors, :313 

3.  Though  the  statute  of  limitations 
•is  no   bar  to  a   legacy,  yet   the 

Court,  in  regard  to  very  stale 
demands,  will  adopt  the  provisions 
of  the  statute,  in  the  exercise  of 
their  discretion.  ib, 

4.  Though  a  lapse  of  30  years  affords 
a  presumption  that  a  legacy  has 
been  paid,  yet  that  presumption 
may  be  repelled  by  circumstances. 

ib, 
\»i  jse  of  time  a  bar  to  a  divorce,  vide 
Adultery,  8,  9. 

r  pse  of  time  a  bar  to  an  equity  of 
redemption,  vide  Mortgage,  HI. 
M,  15,  16. 

Et  vide  AGREEMENT,  TI.  9. 
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LEGACY. 

1.  Though  the  statute  of  Ihnitationi 
is  no  bar  to  a  Ugary,  yet  the 
Court,  in  regard  to  very  stale  de- 
mands, will  ado[>t  the  provisions 
of  the  statute,  in  the  exercise  of 
their  discretion.  Ardcn's  EiecU' 
tors  v.  Arden's  Eirrvtors,       313 

2.  Though  a  lapse  of  30  years  af- 
fords a  presumption  that  a  legacy 
has  been  paid,  yet  that  presump- 
tion may  be  repelled  by  circum- 
stances, ib. 

Vide  Executor  and  Administrator, 
II.  7.  9,  10. 

LIEN. 

Vide   Judgment,    I.      Vendor    and 
Purchaser,  1,  2,  3. 

LIS  PENDENS. 

Vide  Vendor  and  Purchaser,  4,5, 
6,  7.     Notice,  6,  7,  8,  9. 

LOAN. 
Vide  Debtor  and  Creditor,  1 , 2, 3, 4. 

LUNATICS. 
Vide  Idiots  and  Lunatics. 


M. 

MARRIAGE. 

Though  an  absence  of  five  years,  of 
one  of  the  married  parties,  may 
exempt  the  other,  who  marri«*s 
again,  from  the  penal  conse- 
quences of  bigamy,  under  the 
provisions  of  the  act,  {I  N.  R.  L» 
113.)  yet  the  second  marriage 
is  null  and  void ;  for  nothing 
but  the  death  of  one  of  the  parties, 
or  the  judicial  decree  of  a  com- 
petent Court,  can  dissolve  the 
marriage  tie.  WilHamson  v,  Petri- 
sien,  389 

MARRIAGE  SETTLEMENT. 
Vide  Baron  and  Feme. 
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MERGER. 
Vide  Descent. 

MONEY. 

Money  means  gold  or  silver,  or  the 
lawful  currency  of  the  country, 
or  bank  notes,  where  they  are 
known  and  used  in  the  market  as 
cash,  or  money  deposited  in  bank 
for  safe  keeping ;  and  does  not 
comprehend  promissory  notes, 
bonds  and  mortgages,  or  other 
securities.  Mann  and  others  v. 
The  Executors  of  Mann,         231 

MORTGAGE. 

I.   Of  the  mortgage  generally. 
II.  Registry  of  mortgages. 

III.  Equity  of  redeinjption,  foreclosure, 

and  sale. 

IV.  Account  between  mortgagor  and 

mortgagee. 

I.   Of  the  mortgage  generally. 

1.  Expenses  of  security  are  to  be 
paid  by  mortgagor.  Iline  V. 
Handy,  7 

2.  Parol  evidence  is  admissible  to 
show  that  an  absolute  deed  was  in- 
tended as  a  mortgage,  or  that  the 
defeasance  had  been  destroyed  by 
fraud  or  mistake.  Marks  and 
others  v.  Pell,  594 

3.  But  where  a  bill  was  filed  for  an 
account,  and  for  a  reconveyance, 
30  years  after  the  deed,  alleged 
to  be  a  mortgage,  was  given, 
during  all  which  time  the  defend- 
ant had  been  in  possession,  parol 
evidence  of  the  mere  confessions 
of  the  defendant,  made  17  years 
af\er  tlie  deed,  that  it  was  taken 
as  security  for  a  debt,  was  held 
insufficient.  t6. 

Vide  EviDKNCE,  II.  12. 

II.   Registry  of  mortgages, 

4.  The  registry  of  a  njortgage  is 
notice  to  subsequent  purchasers. 
fVost  and  otliers  v.  Beekman,  298 


S.  P.  Parkist  ^.  Alexander  and 
others,  394 

5.  The  registry  of  a  mortgage  is 
notice  only  to  the  extent  of  the 
sum  specified  in  the  registry. 
PVost    and  others    ▼.    Beehnan, 

299 

6.  So,  the  registry  of  a  mortgage 
given  to  secure  three  thousand 
dollars,  but,  by  the  mistake  of  the 
clerk,  registered  for  three  hundred 
dollars,  is  notice  to  subsequent 
bona  fde  purchasers,  to  the  ex- 
tent only  of  the  sum  expressed  in 
the  registry.  ib, 

7.  An  unauthorized  registry  of  a 
mortgage,  or  one  registered  with- 
out any  previous  proof  or  ac- 
knowledgment, would  not,  it 
seems,  be  notice  to  a  subsequent 
purchaser.     S.  C.  300 

8.  The  mortgagee  is  not  bound  to 
inspect  the  record,  and  see  that 
the  registry  is  correct :  this  is  the 
exclusive  business  and  duty  of  the 
clerk.  Prost  and  others  v.  Beek- 
man,  300 

9.  Equity  gives  no  assistance  against 
a  purchaser  for  a  valuable  consid- 
eration without  notice.  ib, 

10.  But  whenever  actual  notice  of  the 
true  sum  in  the  mortgage  can  be 
brought  home  to  the  purchaser, 
he  is,  from  that  time,  so  far  aa 
the  former  purchase  is  lef\  incom- 
plete, either  as  to  the  deed,  on 
the  one  hand,  or  as  to  pajrments, 
on  the  other,  bound  by  the  prior 
equitable  lien  :  and  all  subsequent 
payments  by  him  are  made  in 
his  own  wrong,  so  far  as  the 
rights  of  the  mortgagee  are  con- 
cerned.    S.  C.  301 

fl.  Notice  of  an  encumbrance  stops 
all  further  proceedings  towards 
the  completion  of  the  purchase,  or 
payment  of  the  money.  t6. 

12.  It  seems,  that  the  registry  of  a 
mere  equitable  mortgage,  or  en- 
cumbrance, is  notice  to  the  subse- 
quent purchaser  of  the  legal  es- 
tate, so  as  to  entitle  such  mort* 
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gage   to   a  preference.    Parkist 
V.  Alexander  and  others^  3d4 

HI.  Equity  of  redemption,  foreclosure, 
and  sale, 

13.  lojuaction  granted  to  stay  pro- 
ceedings on  power  of  sale,  on  pay- 
ment of  costs  by  the  plaintiff,  and 
his  paying  into  Court  the  amount 
reported  to  be  due  by  a  master. 
Hine  v.  Handy,  6 

14.  Possession  by  the  mortgagee,  for 
a  period  short  of  twenty  years, 
will  not  bar  the  equity  of  redemp- 
tion ;  the  possession  must  be  an 
actual,  quiet,  and  uninterrupted 
possession,  for  20  years,  or  a 
period  sufficient  to  toll  the  right 
of  entry  at  law.  Moore  v.  Cable,  385 

15.  No  length  of  time  is  a  bar  to  a 
redemption  of  a  mortgage,  where 
there  is  fraud  in  the  transaction, 
or  where,  by  the  agreement  of 
the  parties  at  the  time,  the  mort- 
gagee is  to  enter  and  keep  pos- 
session until  he  is  paid  out  of  the 
profits.     Marks  and  others  v.  Pell, 

594 

16  Where  a  mortgage  is  given  to  se- 
cure a  sum,  payable  in  instal- 
ments, with  interest,  and,  on  de- 
fault in  payment  of  the  first  in- 
stalment, a  bill  is  filed  by  the 
mortgagee,  the  defendant  will  not 
be  allowed  to  stay  proceedings, 
on  bringing  into  Court  the  princi- 
pal and  interest  due,  with  the 
costs  which  had  accrued,  unless 
he  also  put  m  an  answer,  confess- 
ing the  debt,  &.c.  or  consent  to 
a  decree  of  foreclosure,  to  remain 
subject  to  the  further  order  of  the 
Court  upon  a  subsequent  default. 
Lansing  v.  Capron  and  others,  617 

17  And  it  seems  that,  in  such  case, 
if  the  subsequent  instalments  are 
punctually  paid,  the  defendant  will 
not  be  charged  with  the  further 
'u>sts.  ib. 

l8.  Sale  of  mortgaged   premises,  un- 
der a  decree,  will  not  be  postpon- 
ed merely  on  account  of  the  ex- 
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istence  of  war;  war,  as  a  nron<*-  i 
calamity,  not  being  sufficient  to 
justify  the  Court  in  interrupting 
the  regular  aduiinv8tration  of  jus- 
tice, and  the  collection  of  debts. 
Astar  V.  Rmnayne  and  others,  910 

19.  But  if  it  should  be  made  satisfac- 
torily to  appear,  that  there  was  any 
immediate  or  impending  calamity 
over  the  city,  or  place,  where  the 
mortgaged  premises  were  situated, 
which  would  casse  a  suspension 
of  all  civil  basinesb,  the  Court 
would  interfere,  and  postpone  the 
sale.  ib. 

20.  A  sale  of  mortgaged  premises  was 
postponed  for  six  wcfks,  to  give 
the  mortgagor  an  opportunity  to 
comply  with  the  proposal  of  the 
mortgagee,  such  delay  being 
equally  beneficial  to  both  parties 

t6 

Contribution  between  co-debtors,  mort- 
gagors, Alc,  vide  Contribution. 

Dower  of  widow    of  mortgagor,  vide 
Dower,  1 ,  2 

Surplus    remaining    after    sale,    vide 
Ejcecutor  and  Administrator,  I. 

Vide  Injunction,  I.  5. 

IV.  Account   betttie^n    mortgagor   and 
mortgagee. 

21.  A  mortgagee,  or  assignee  of  a 
mortgagee  in  possession,  is  not  to 
be  allowed  for  his  improvements 
in  clearing  wild  land,  but  only 
for  necessary  reparations,  &c. ; 
and  must  account  for  the  rents 
and  profits  received  by  him,  ex- 
cept such  as  have  arisen,  exclusive- 
ly, from  his  own  improvements. 
Moore  v.  Cable,  385 

Vide  Injunction,  I.  5. 

N. 

NE  EXEAT  REPUBLICA 

1.  A  writ  of  ne  exeat  republica  can- 
not be  granted  for  a  debt  due  and 
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recoTerable  at  law.  It  is  applied 
only  to  equitable  demands.  Sey^ 
mour  V.  Hazard,  1 

2.  And  it  must  not  only  be  an  equi- 
table demand,  but  one  in  the  na- 
ture of  a  debt  actually  due.        ib. 

3.  Where  a  wife  had  filed  a  bill  for 
alimdny,  &c.  against  her  hus- 
band, and  it  appeared  that  he  had 
abandoned  her  without  any  sup- 
port, and  threatened  to  leave  the 
state,  the  Court,  on  the  petition 
of  the  wife,  granted  a  writ  of  ne 
exeat  rcpublica  against  the  hus- 
band.    Denton  V.  Denton,       364 

4.  On  application  for  a  writ  of  ne 
ezeai  republica,  by  a  wife  against 
her  husband,  p>ending  a  suit  for 
alimony,  Slc,  her  affidavit  is  ad- 
missible, the  proceeding  being  ex 
parte,  and  the  wife,  in  that  re- 
spect, consid^'rcd  as  independent 
of  her  husband.     S.  C.  441 

5.  A  writ  of  nc  ex^at  may  be  grant- 
ed prior  to  any  decree  for  alimony. 

ib. 

6.  And  the  Court,  in  making  the 
writ,  will  exercise  a  sound  discre- 
tion, under  the  special  circum- 
stances of  the  case,  having  due 
regard  to  the  rank  of  the  parties 
and  property  of  the  husband,  so 
as  to  prevent  oppression  or  extor- 
tion, ib, 

NEW  TRIAL. 

1.  Where  a  Court  of  law  has  refused 
a  new  trial,  the  party  will  not  be 
relieved  in  equity,  at  least,  upon 
the  same  merits  already  discussed, 
and  fully  within  the  discretion  of 
a  Court  of  law.     Simpson  v.  Hart, 

97 

2.  A  new  trial  will  not  be  granted, 
merely  to  give  a  party,  who  has 
gone  volunt  irily  to  trial,  an  oppor- 
tunity to  impeach  the  testimony 
of  witnessfs,  of  the  object  of 
whose  evi(l(*nce  he  was  apprized 
})eforohind.  Woodtoorth  v.  Van 
Buskirh  an  I  S/oritm,  432 

:V   Ho   must,  at  least,  ahow,  that  he 
Vol.  I.  60 


had  since  discovered  testimony  of 
which  he  had  no  knowledge  be- 
fore the  trial.  ib. 
4.  Where  a  defendant,  in  an  action 
at  law,  has  not  used  due  diligence 
in  making  his  defence,  or  in  ap- 
plying to  this  Court  for  a  discov- 
ery, to  assist  his  defence  at  law, 
if  necessary,  he  cannot,  after  a 
verdict  against  htm,  obtain  the 
aid  of  this  Court  to  have  a  new 
trial.  Barker  v.  Eikins  andSimp" 
son,                                           465 

Vide  Injunction,  II.  8.  10,  11,  12.  14. 

NICOLL'S  PATENT. 
Vide  Patent. 

NON-RESIDENT  PLAINTIFF 
Vide  Costs,  III.  la 

NOTICE. 

1.  A  purchaser,  without  notice  from 
one  who  has  fraudulently  pur- 
chased, is  not  affected  by  the 
fraud.  Bumpus  v.  Platiwr  and 
others,  2J3 

2.  And  a  purchaser,  with  notice  to 
himself,  from  one  who  purchased 
without  notice  of  the  fraud,  may 
protect  hirnsc'lf  under  the  first 
purchaser.  ib, 

3.  Equity  gives  no  assistance  against 
a  purchaser  for  a  valuable  con- 
sideration without  notice.  Frost 
and  others  v.  Bit  km  an,  300 

4.  Notice  of  an  encumbrance  stops 
all  further  proceedings  towards 
the  completion  of  the  purchase, 
or  payment  of  the  money.     S.  C. 

301 

5.  A  party  claiming  relief  in  equity, 
as  a  bona  fide  purchaser,  must 
positively  and  precisely  deny  all 
notice,  though  it  is  not  charged. 
S.  C.  302 

S.  P.  Murray  Sp  Winter  v.  Ballou  4» 
Hunt,  566 

6.  A  lis  pendens,  duly  prosecuted,  is 
notice  to  a  purchaser,  so  as  to  af- 
fect and  bind  his  interest  by  tho 
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decree ;  andf  the  pendency  of  the 
suit  is  deemed  to  commence  from 
the  service  of  the  suhpoena,  after 
tl;ie  bill  is  filed.  Murray  4*  Win- 
ttr  y.  Ballou  4*  HmU,  566 

7.  A  purchaser  of  A.,  a  trustee,  is 
not  chargeable  with  notice  of  the 
trust,  by  means  of  the  registry  of 
a  deed  Irom  H.  to  B.,  reciting  that 
A.  had  executed  a  declaration  of 
the  trust.  ih. 

8.  If  a  purchaser  has  notice  of  the 
trust,  at  the  time  of  purchase,  he 
himself  becomes  a  trustee,  not- 
withstanding the  consideration  he 
has  paid.  ib. 

9.  A  purchaser  of  land  chargeable 
with  constructive  notice  only,  by 
means  of  a  lis  pendmSy  is  not  to 
be  charged  with  costs,  there  being 
no  actual  fraud,  though  the  pur- 
chase is  set  aside  on  the  ground 
of  the  implied  fr.iud.  ib. 

10.  Whether  a  latent  equity  in  a  third 
person  will  defeat  a  bona  Jide  as- 
signee, without  notice  of  his 
rights,  except  it  be  an  assignment 
by  an  executor,  which  carries  on 
the  face  of  it  notice  of  his  fiducia- 
ry character  1     QucBre.  ib. 

Vide  Failure  of  Consideration. 
Fraudulknt  Conveyances,  1. 
5.     mouti.age,  ii. 


PARENT. 
Vide  Guardian,  I,  2. 

PARTITION. 

This  Court  will  not  sustain  a  bill  for 
a  partition,  where  the  title  is  de- 
nied, or  is  not  clearly  established  ; 
but  the  bill  will  be  retained  to 
give  the  plaintilT  an  opportunity 
to  establish  his  title  at  law.  WiU 
kin  and  others  ^.  111 f kin.         111 

PARTNERSHIP. 

I.  Where  articles   of  copartnership 
o22 


stipulated,  that  the  capital  and 
projits  of  the  company  should  re- 
main in  the  house,  and  be  em- 
ployed, during  the  copartnership, 
for  the  benefit  of  the  concern, 
each  party  being  at  liberty  to 
withdraw  from  the  joint  funds  so 
much  only  as  was  necessary  for 
his  private  expenses ;  it  was  held, 
that  neither  party  had  a  right  to 
withdraw  from  the  funds  money 
to  purchase  pl.iio,  household  fur- 
'  niture,  carriages,  horses,  d:.c.,  but 
only  for  fiimily  expenses,  and  the 
reasonable  education  of  children, 
&.C.     Stoughion  v.  Lynch^      467 

2.  And  where  the  partner  lived  in 
his  own  house,  a  charge  for  house- 
rent  was  dihallowed.  ib, 

3.  If  one  partner  withdraws  or  uses 
the  partnership  funds,  in  his  own 
private  trade,  or  speculations,  he 
must  account,  not  only  for  the 
interest  on  the  n:oneys  so  witli- 
drawn,  but  for  the  profits  of  that 
trade.  ib, 

4.  Joint  owners,  or  partners,  are  not 
entitled  to  chnriie  each  other  for 
services  rendertci  in  the  care  and 
manugement  of  the  joint  property, 
unless  there  is  a  special  agreement 
for  that  purj)Ose.  Franklin  and 
others  v.  KoLiii>on,  158 

6.  W^here  A.  and  B.  carried  on  trade, 
as  partners,  with  the  funds  of  A., 
in  the  name  (  f  B  ,  and  without  any 
dissolution  of  the  partnership,  or 
rendering  any  account  to  A.,  B., 
afterwards,  without  the  consent 
of  A.,  entered  into  a  partnership 
with  C,  and  c  nried  into  the  new 
concern  all  the  funds  of  the  former 
partnership  ;  and  A.,  on  the  death 
of  B.,  filed  a  hill  against  his  ad- 
ministratrix, and  C,  his  surviving 
partner,  for  a  discovery  and  ac- 
count; it  was  held,  that  he  was 
entitled  to  an  account  from  C. 
of  the  transactions  and  profits  of 
the  partnership  between  him  and 
the  intestate,  and  of  the  pergonal 
estate  of  the   intestate     in    his 
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hands.  Longy.  31qjestre  and  Tar- 
dy,  305 

Vide  Injunctioi^,  IV.  21.    Practice, 
IV.  17. 

PATENT. 

The  patent  to  William  NicoU,  of  the 
4th  of  June,  16S8,  of  certain 
islands  on  the  south  side  o^ Long 
Island,  does  not  extend  to  CVip- 
tre.e  Island,  Oak  Island,  and 
Grass  Island.  NicoU  v.  Trus- 
tees of  Huntington.  J  66 

PENDENCY  OF  SUIT. 
Vide  Notice,  6.  9. 

PERFORMANCE. 
Vide  Agreement,  II. 

PETITION. 

Petition  of  appeal,  vide  Appeal. 
Petition  to  set  aside  decree,  vide  De- 
cree, 4. 

PLEADING. 

I.  Parties. 
II.  Bill. 

III.  Answer. 

IV.  Demurrer, 

I.  Parties. 

1.  A  creditor,  filing  a  bill  against  an 
executor,  cannot  make  a  debtor 
of  the  estate  a  pirty,  except  where 
the  executor  is  insolvent,  or  there 
is  collusion  between  the  executor 
and  debtor,  or  in  some  other 
special  case.  Long  v.  Majestre, 
and  Tardy,  305 

2.  The  assignees  of  an  insolvent, 
who  had  obtained  his  discharge 
under  an  insolvent  act,  must  be 
parties  to  a  bill,  brought  to  enforce 
the  execution  of  an  agreement,  or 
trust,  relative  to  his  estate,  exist- 
in  ^  prior  to  his  assignment. 
Movan  v.  Hays,  339 

3.  The  general  rule  requiring  all 
persons   interested  to    be    made 


parties  to  the  suit,  is  confined  to 
parties  to  the  interest  involved  in 
the  issue,  and  who  must,  neces- 
sarily, be  aflected  by  the  decree. 
Wetidell  V.  Van  Ren.<selaer,    349 

4.  It  is  a  rule  of  convenience  mere- 
ly, and  may  be  dispensed  with 
when  it  becomes  extremely  diffi- 
cult or  inconvenient.  ih. 

5.  P.     Wiser  v.  Blackly  and  others, 

437 

5.  Individual  members  of  a  corpo- 
ration may  be  called  upon  to 
answer  to  a  bill  of  discovery  under 
oath ;  but,  in  that  case,  the  indi- 
viduals must  be  named  as  defend- 
ants in  the  bill.  Brumly  v. 
Westchester  Manufacturing  So-* 
ciety,  366 

6.  Where  a  bill  was  filed  against  a 
corporation  generally,  who  put  in 
an  answer  under  their  corporate 
seal,  the  Court  refused,  on  motion, 
to  order  certain  officers  of  the 
corporation  to  make  oath  to  the 
answer  so  filed.  ih. 

7.  A  creditor,  or  legatee,  of  the  per- 
sonal estate,  need  only  make  the 
personal  representatives  of  the 
debtor  parties  to  the  suit;  and, 
in  many  cases,  where  it  will  be 
attended  with  extreme  difficulty, 
or  very  great  inconvenience,  the 
general  rule  will  be  dispensed 
with.  Wiser  v.  Blackly  and 
others,  437 

8.  But,  on  a  bill  against  the  execu- 
tors of  a  guardian,  for  a  breach 
of  his  trust,  the  testator  having, 
by  his  will,  made  the  timber  on 
his  land  assets  for  the  payment 
of  his  debts  ;  it  was  held  that  the 
devisee  of  the  real  estate  ought 
to  be  made  a  party,  as  the  whole 
estate  mi^ht  become  responsibU 
to  the  plamtifT.  ih 

9.  The  parties  can  only  be  known 
in  the  character  in  which  they 
appear  before  the  Court;  there- 
fore, if  a  bill  of  reyiTor  states  the 
plaintiffs  to  be  the  heirs  and  devi- 
sees of  the  party  deceased,  though 
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some  of  them,  in  fact,  are  execu- 
tors, yet  they  can  only  be  known 
in  their  former  character,  and  not 
as  executors.  7Vai;t5  and  others 
V.  Waters,  85 

II.  Bin. 

to.  The  general  interrogatory,  or 
requisition,  in  the  bill, ''  that  the 
defendant  may  full  answer  make, 
to  all  and  singular  the  premises, 
fully  and  particularly,  as  though 
the  s|me  were  repeated,  and  he 
specially  interrogated,  paragraph 
by  paragraph,  with  sums,  dates, 
and  all  attending  circumstances 
and  incidental  transactions,"  is 
sufficient  to  entitle  the  plaintiff  to 
a  full  disclosure  of  the  wliole  sub- 
ject matter  of  the  bill,  equally  as 
if  he  had  specially  interrogated 
the  defendant  to  every  fact  stated 
in  the  bill.  Methodist  Episcopal 
Church  and  others  v.  Jaques  and 
others,  65 

11.  If  a  bill,  beside  the  usual  prayer 
for  general  relief,  contain  a  prayer 
for  specific  relief,  the  plaintiff  is 
entitled  to  other  specific  relief,  so 
far  as  it  is  consistent  with  the 
case  stated  in  the  bill.  Wilkin 
andotnersv,  Wilkin,  111 

12.  The  substance  of  a  bill  must  con- 
tain ground  for  relief;  and  there 
roust  be  equity  in  the  case,  when 
fully  stated,  and  correctly  applied 
to  the  proper  parties,  sufficient  to 
warrant  a  decree.  Li/on  v.  Tall- 
madge,  ISS 

13.  It  seems,  that  a  cross  bill  must  be 
filed  befort;  publication  is  passed 
in  the  first  cause.  Sierry  v.  Ar- 
den  and  oilier s,  62 

Amending  bill,  vide  Amendment. 

III.  Answer, 

4.  If  a  defendant  submits  to  answer 

a  bill  of  discovery,  &c.,  he  must 

answer   fully,   except   in   certain 

cases,   as    where    the    discovery 
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may  tend  to  criminate  him,  or 
where  he  is  a  purchaser  for  a 
valuable  consideration.  Method- 
ist Episcopal  Church  and  others 
V.  Jaques  and  others^  65 

15.  If  the  defendant  rests  himself  on 
a  fact,  as  an  objection  to  a  further 
discovery,  it  ought  to  be  such  i 
fact  as,  if  true,  would,  at  once,  be 
a  clear,  decided,  and  inevitable 
bar    to    the    plaintiff's   demand. 

ib. 

16.  A  defendant  is  bound,  in  his  an- 
swer, to  admit,  or  deny,  all  the 
facts  stated  in  the  bill,  with  all 
their  material  circumstances,  witli- 
out  any  special  interrogatories  in 
the  bill  for  that  purpose.  ib. 

17.  The  defendant  must  answer,  spe- 
cifically, to  the  specific  charges 
in  the  bill,  and  give  the  best  ac- 
count he  can,  so  as  to  enable  the 
plaintiff,  if  he  calls  for  an  account, 
to  possess  materials  to  state  an 
account.     S.  C.  76 

18.  Exceptions  to  an  answer  for  im- 
pertinence, as  well  as  insuffi- 
ciency, are  made  in  writing,  and 
referred,  at  the  same  time,  to  the 
master,  and  are  disposed  of  to- 
gether. (This  is  different  from 
the  practice  of  the  Court  of  Chan- 
cery in  England.)  Woods  v. 
Morrell  and  others,  103 

19.  The  best  rule  to  ascertain  whether 
matter  be  impertinent,  is  to  see 
whether  the  subject  of  the  alle- 
gation could  be  put  in  issue ;  or 
be  given  in  evidence  between  the 
parties.  ib, 

20.  An  answer  ought  not  to  go  out  of 
the  bill,  to  state  what  is  not  ma- 
terial or  relevant  to  the  case  stated 
in  the  bill.  ib, 

21.  Long  recitals,  stories,  conversa- 
tions, and  insinuations  tending  to 
scandal,  are  impertinent.  ib 

22.  So,  facts  not  material  to  the  de- 
cision are  impertinent,  and,  if  re- 
proachful, are  scandalous.  ib. 

23.  But  if  the  plaintiff  will  put  imper- 
tinent questions,   he   must    take 
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impertinent  answers,  [t  will  de- 
pend, however,  on  the  reason  of 
the  thing,  and  the  nature  of  the 
case,  how  far  a  general  inquiry 
will  warrant  an  answer  leading  to 
particular  details.  ib, 

24.  The  defendant  must  answer  di- 
rectly and  precisely  to  every  ma- 
terial allegation  in  the  bill,  and 
not  by  way  of  a  negati  e  pregnant. 
The  charges  are  not  to  be  an- 
swered literally ;  but  the  defend- 
ant must  confess  or  traverse  the 
substance  of  each  charge  positive- 
ly, and  with  certainty.  ib. 

25.  Particular  and  precise  charges 
must  be  answered  particularly 
and  precisely,  and  not  generally, 
though  the  general  answer  may 
amount  to  a  full  denial.  ib. 

26.  If  a  fact  is  charged  to  be  within 
the  defendant's  personal  knowl- 
edge, he  must  answer  positively, 
and  not  to  his  remembrance  or 
belief:  and  as  to  facts  not  within 
his  own  knowledge,  he  must 
answer  as  to  his  information  and 
belief;  not  as  to  his  information 
or  hearsay,  without  stating  his 
belief  one  way  or  the  other.       t6. 

27.  A  party  claiming  relief  in  equity, 
as  a  bona  fide  purchaser^  must 
positively  and  precisely  deny  all 
notice,  though  it  be  not  charged. 
Frost  and  others  v.  Beekman,  288 

S.  P.  Murray  4*  Winter  v.  Baliou  4" 
Hunt,  566 

28.  Whatever  is  essential  to  the  right 
of  the  party,  and  is  necessarily 
within  his  knowledge,  must  be 
positively  and  precisely  alleged. 
Frost  and  others  v.  Beekman,  302 

29.  If  a/cwe  covert,  who  is  a  defend- 
ant, puts  in  an  answer  separately 
from  her  husband,  without  leave, 
the  Court,  on  motion,  will  quash 
it.     Ferine  v.  Swaine,  24 

Vide  Injunction,  IV,  20. 

Exceptions  to  answer,  vide  Practur, 
III. 


IV.  Demurrer. 

30.  A  demurrer  to  a  bill  in  equity 
must  be  founded  upon  some  dry 
point  of  law,  which  goes  to  the 
absolute  denial  of  the  relief  sought. 
Verplanck  and  others  v.  Caines 
and  wife^  57 

31.  If  the  demurrer  is  bad  in  part,  it 
is  bad  in  toto.  ib. 

32.  The  appointing  a  receiver  rests 
in  the  sound  discretion  of  the 
Court;  and  it  forms  no  ground 
for  a  demurrer  to  a  bill  praying 
for  the  appointment.  ib. 

33.  A  bill  filed  to  recover  the  amount 
of  a  total  loss  on  a  policy  of  in- 
surance, stating  no  other  ground 
of  equitable  relief,  than  that  the 
policy  had  been  assigned  to  the 
plaintiffs  by  the  insured,  in  whose 
names  it  had  been  effected,  and 
that  the  insurers  refused  to  pay, 
was,  on  demurrer,  dismissed  with 
costs,  the  plaintiffs  having  ade- 
quate remedy  at  law.  Carter 
and  Moore  v.  Unitfid  Insurance 
Company^  463 

POLYGAMY. 
Vide  Marriage. 

POWER   OF    SALE    IN    MORT- 

GAGE. 

Vide  Mortgage,  III.  la 

PRACTICE. 
I.  BiU  taken  pro  confesso, 
II.  Appearance. 

III.  Exceptions  to  answer. 

IV.  Motions. 

V.  Reference    to   master,  report, 

exceptions. 
VI.   Taking     testimony,    feigned 
issue,  and  other  intermediate 
proceedings. 
VII.  Hearing  arui  rehearing. 

I.  Bin  taken  pro  confesso. 
1.  If  a  defendant,  after  an  appear- 
ance, will  not  answer,  the  bill  will 
be  taken  pro  confesso.     Cdines  v. 
Fisher  and  MLachlm,  8 
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%  Where  the  bill  is  for  relief  only, 
and  states  sufficient  ground,  it  is 
not  necessary  to  prosecute  a  party 
to  a  contempt  and  sequestration,be- 
fore  taking  the  bill  proconfesso.  ib. 

3w  Otherwiae,  where  an  answer  is 
essential,  as  in  bills  of  discovery ; 
there,   it   must  be  compelled  by 

frocess  for  contempt.  16. 

_  f,  after  appearance,  no  answer  is 
put  in,  accoi:ding  to  the  rules  of 
the  Court,  the  defendant  will  be 
ordered  to  file  his  answer  by  the 
first  day  of  the  next  term,  or  that, 
on  proof  of  service  of  the  order, 
the  bill  will  be  taken  pro  confesso. 

ib. 

5.  A  defendant,  who  has  suffered 
the  bill  to  be  taken  pro  confesso^ 
and  a  decree,  by  default,  to  be 
entered  against  him,  may,  under 
the  special  circumstances  of  the 
case,  be  let  into  a  defence,  on 
terms;  it  resting  in  the  sound 
discretion  of  the  Court  to  relieve 
the  pfirty,  or  not,  from  the  conse- 
quences of  his  default.  Woostrr 
and  others  v.  WoodhnU,  539 

O.  But  where  there  had  been  gross 
negligence  on  the  part  of  the  de- 
fendant, and  the  principal  and 
roost  material  witness  of  the  plain- 
tiff had  died  since  the  bill  was 
filed,  the  Court  refused  to  relieve 
the  defendant,  as  opening  the  de- 
cree would  produce  irremediable 
injury  to  the  plaintiff.  ib, 

7.  A  decree  fairly  and  regularly  ob- 
tained, by  default,  for  want  of 
answer,  will  not  be  set  aside  to 
let  in  a  defence  founded  on  a 
fraudulent  speculation.  Parker 
and  Bliss  \.  Grant  and  others,  630 

8  The  application,  in  such  a  case, 
is  to  the  jgrrace  and  favor  of  the 
Court;  and  the  defendant  must 
show  that  he  is  deserving  of  favor. 

t6. 

II.  Appearance 

9.  Infants  cannot,  by  their  solicitor 
or  counsel,  petition  the  Court  to 
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be  relieved  from  the  necessity  ol 
depositing  the  sum  required  by 
the  rules  of  the  Court,  on  entering 
their  appeal  from  a  decree ;  but 
must,  as  in  all  other  cases,  appear 
by  their  guardian  or  next  fnend. 
Bi-adwells,  Weeks,  a-^^i 

Vide  ante,  h 

III.  Exceptions  to  answer. 

10.  Exceptions  to  an  answer  for  im- 
pertinence, as  well  as  insufficiency, 
are  made  in  writing,  and  referred, 
at  the  same  time,  to  the  master, 
and  are  disposed  of  together. 
(This  is  different  from  the  prac- 
tice of  the  Court  of  Chancery  in 
England.)  Woods  v.  3f or  re  II 
and  otht  rs,  1 03 

11.  If  exceptions  are  taken  to  an  an- 
swer, and  the  defendant  submits  to 
the  exceptions  by  putting  in  a  fur- 
ther answer,  the  plaintiff,  if  he 
thinks  the  second  answer  not  suffi- 
cient, should,  within  a  reasonable 
time,  say  three  weeks,  obtain  an 
order  to  refer  the  answer  to  the 
master  for  insufficiency.  Sanford 
v.  Bisscl  and  ethers,  383 

12.  And  the  plaintiff  ought,  either  in 
the  order  of  reference,  or  by  no- 
tice to  the  defendant,  to  specify 
to  which  of  the  exceptions  the 
second  answer  is  still  imperfect,  ib. 

13.  Where  exceptions  to  an  answer 
were  taken  in  Nov<mbir,  and  the 
defendant  put  in  a  second  answer 
in  Deamber,  and  the  plaintiff,  in 
March  following,  obtained  a  rule 
of  reference  to  the  master,  with- 
out any  notice  to  the  defendant, 
the  plaintiff  was  deemed  to  havr 
acquiesced  in  the  second  answer, 
and  the  order  of  reference  wa^ 
set  aside.  ib 

14.  And  though  the  second  answei 
was  not  accompanied  with  an 
offer  to  pay  the  costs  of  the  ex- 
ceptions, which  the  defendant,  in 
such  case,  is  regularly  bound  to 
pay;  yet,  as  the  pla«j)tiff  loade  no 
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objection  on  that  ground,  nor 
called  on  the  defendant  for  the 
costs,  he  WIS  precluded  from  mak- 
ing that  olSjection  afterwards.    t6. 

IV.  Motions, 
15  Where  a  motion,  on  some  inter- 
locutory matter  in  a  cause,  has 
been  once  heard  and  decided  on, 
it  cannot  he  repeated  unless  on  a 
new  ground.  Hoffman  v.  Liv- 
ingston^ 211 

16.  It  is  not  enough  that  additional 
evidence  is  offered  by  the  affida- 
vits of  the  matter  urged  in  support 
of  the  former  motion;  nor  can 
affidavits  be  received  on  such 
motion  to  aid  the  answer  of  the 
defendant.  i6. 

17.  Affidavits,  ex  parte,  cannot  be 
read  in  opposition  to  a  motion 
made  on  the  coming  in  of  the 
answer,  to  dissolve  an  injunction 
restraining  one  copartner  from 
using  the  copartnership  name,  or 
doing  any  act  relative  to  the  part- 
nership concern,  or  in  support  of 
the  allcg'itions  in  the  bill.  East- 
bum  Sf  Downes  v.  Kirk,         444 

18.  The  admission  of  ex  par^^  affida- 
vits is  an  exception  to  the  general 
rulo,  and  is  allowable  only  in 
waste,  or  in  cases  where  irrepara- 
ble mischief  might  ensue.         ih. 

19.  A  regular  decree  on  the  merits 
cannot  be  set  aside  on  motion. 
Radiy  and  others  v.  Shaver  and 
others,  200 

V.  Rrference  to  master,  report,  eicep- 
tions, 

20.  In  a  suit  between  the  representa- 
tives of  a  father,  and  the  repre- 
sentatives of  his  son,  where  all 
the  matters  in  controversy  were 
referred  to  a  master,  the  Court 
refused  to  allow  the  exceptions 
made  to  the  report;  the  trans- 
actions being  very  stale  and  an- 
cient, and  most  of  them  family 
dealings  and  concerns,  and  the 
parties,  and  their  witnesses,  hav- 


ing been  fully  examined  before 
the  master.  Arden-s  Executors  v. 
Arden^s  Executors,  313 

VI.  Taking  testimony,  feigned  issue, 
and  other  intermediate  proceedings, 

21.  Where  publication  had  passed  in 
a  cause,  without  any  witnesses 
being  examined  on  either  side, 
the  Court  refused,  especially  after 
the  lapse  of  more  than  two  years 
from  the  time  of  filing  the  bill,  to 
open  the  rule  for  publication,  on 
the  affidavit  of  the  plaintiff  of  the 
discovery  of  a  witness  who  would 
prove  a  material  fact  in  the  cause, 
denied  iji  the  answer.  Smith  v. 
Brush  and  others,  459 

22.  Nor  would  the  Court,  under  the 
circumstances,  award  a  feigned 
issue  in  the  cause,  that  being  / 
measure  of  sound  discretion,     ib 

"23.  Liberty  to  re-examine  witnessen 
rests  in  discretion,  and  is  to  be 
governed  by  circumstances.  Boyd 
andSnydam  v.  Dunlap  cmd others, 

483 

24.  It  is  not  of  course  to  enlarge  the 
rule  to  pass  publication,  and^it 
will  be  refused  where  there  has 
been  great  delay;  but  it  was 
granted  until  the  plaintiffs  had  suf^ 
ficiently  answered  a  cross  bill  of 
the  defendants.  Underhill  v.  Van 
Cortlandt  and  others,  500 

25.  Where  a  replication  is  filed,  and 
a  cause  set  down  for  hearing, 
without  any  rule  having  been 
entered  to  produce  witnesses,  it 
is  a  waiver  of  the  replication ; 
and  the  defendants  are  entitled  to 
the  benefit  of  their  answers,  as  if 
the  cause  had  been  set  down  on 
bill  and  answer.  Wiser  v.  Blach- 
ly,  607 

Examination  of  witnesses,  vide  E«*i 

DENCE,  IIL 

Vide  Injunction,  IV.  20. 

VII.  Hearing  and  rehearing, 

26.  A  rehearing  rests  in  the  discretioii 
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of  the  Court,  and  is  not  granted 
on  a  decree  for  costs  only,  unless 
under  special  circumstances. 
Travis  and  others  v.  Waters^    48 

27.  In  two  causes  against  the  same 
defendant,  depending  on  thQ,sanie 
facts,  the  piaiutiiTs  were  respec- 
tively witnesses  for  each  other; 
and  afler  publication  had  passed, 
and  the  causes  had  been  set  down 
for  a  hearing,  the  defendant  filed 
cross  bills  for  discovery,  on  the 
ground  that  the  witnesses  had  not 
fully  and  satisfactorily  answered 
one  of  the  cross  interrogatories. 
A  motion  made  to  put  off  the 
bearing  of  the  causes,  until  an- 
swers were  put  in  to  the  cross 
bills  was  refused,  it  being  too  late 
for  such  an  application,  and  the 
answers  not  appearing  to  be  eva- 
sive.    Sterry  v.  Arden  and  others, 

62 

28.  On  a  rehearing,  the  party  that 
complains  of  a  decree,  and  seeks 
to  have  it  corrected,  is  entitled  to 
open  and  close  the  argument. 
Sills  V.  Brown  and  others ,       444 

Examination  of  witness  at  the  hearing, 
ride  Evidence,  III.  21.  23,24,25, 
26. 

Setting  down  for  hearing,  ante,  VI.  25. 

PRESUMPTION. 
Vide  Laches  and  Length  op  Time. 

PRINCIPAL  AND  AGENT. 

Vide  Agent. 

PRO  CONFESSO. 
Vide  Practice,  I. 

PUBLICATION. 
Vide  Practice,  VI.  21.  24. 

Q. 

QUANTUM  DAMNIFICATUS. 
Vide  Agreement,  II.  5. 

QUANTUM  MERUIT. 
Vidt  Commissions,  1. 
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RECEIVER. 

1.  The  appointing  a  receiver  re«ts 
in  the  sound  discretion  of  the 
Court,  and  forms  no  ground  for  a 
demurrer  to  a  bill  praying  for  the 
appointment.  Virplank  and 
others  v.  Caines  and  wife,  57 

2.  Where  a  trustee  was  restrained, 
by  injunction,  from  interfering 
with  the  trust  estate,  and  a  re- 
ceiver appointed  by  the  Court, 
and  it  became  necessary  to  bring 
suits  at  law,  to  recover  the  pos- 
session of  land:<,  and  collect 
moneys  belonging  to  the  trust 
estate ;  the  Court,  on  application 
of  the  cestuy  que  trust,  ordered 
the  receiver  to  bring  the  suits  in 
the  name  of  the  trustee,  on  giving 
security  to  indemnify  the  trustee 
on  account  of  such  suits ;  and 
that  the  receiver  should  hoH  the 
possession  of  the  lands  recovered, 
and  moneys  received  by  hira,  sub- 
ject to  the  further  order  of  the 
Court.  Green  and  others  v.  Win- 
ter, oe 

REFERENCE  TO  MASTER. 
Vide  Practice,  V. 

REGISTRY. 
Vide  Mortgage,  II. 

REPORT. 
Vide  Practice,  V. 

REPUGNANCY. 
Vide  Devise,  2. 

RESTRICTION  OF  ALIEN- 
ATION. 
Vide  Devise,  2. 

RESTS. 
Vide  Interest,  4. 

RES  JUDICATA. 
1.  A  decision  of  a  Court  of  compe- 
tent jurisdiction,  being  res  judi' 
caia,  is   conclusive  and  bindin^r 
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OD  all  other  Courts  of  concurrent 
jurisdiction.   Simpson  t.  Hart,  91 

2.  A  decree  of  a  Court  of  competent 
jurisdiction,  on  the  point  at  issue 
before  it,  can  only  be  reviewed 
in  the  regular  course  of  appeal. 
Gelston  and  Schcnck  v.  Hoyt,  543 

3.  The  decree  of  a  CouTt  of  peculiar 
and  exclusive  jurisdiction  is  con- 
clusive on  all  other  Courts.        ih. 

I.  As,  where  a  vessel  was  seized,  and 
libelled  in  the  District  Court  of 
the  United  States,  as  forfeited,  for 
being  fitted  out  in  violation  of  an 
act  of  congress,  to  be  employed  in 
the  service  of  a  foreign  state,  to 
wit,  that  part  of  the  island  of  St. 
Domingo,  under  the  government 
of  Petion,  to  commit  hostilities 
on  the  subjects  of  another  foreign 
state,  to  wit,  that  part  of  the  same 
island  under  the  government  of 
Christophe,  with  whom  the  United 
States  were  at  peace ;  and  the 
District  Court  dismissed  the  libel, 
and  ordered  the  vessel  to  be  re- 
stored to  the  claimant,  and  refused 
a  certificate  of  probable  cause  of 
seizure  ;  this  decree  was  held  con- 
clusive as  to  the  lawfulness  of  the 
seizure.  ib. 

RESULTING  TRUST. 

Vide  Frauds,  (Statute  of,)  II.  10, 

11,  12. 

RETAXATION. 
Vide  Costs,  II.  10. 

s. 

BALE  OF  MORTGAGED  PREM- 
ISES. 
Vide  Mortgage,  III. 

SECURITY. 
Vide  Mortgage. 

SECURITY  FOR  COSTS. 
Vide  Costs,  TIT. 
SETTLEMENT. 
1.  Where  a  woman,  before  her  mar- 
VoL.  T.  67 


riage,  executed  a  deed,  to  which 
her  intended  husband  was  a  party, 
by  which  she  conveyed  all  her 
estate,  real  and  personal,  to  C, 
in  trust,  to  her  use,  until  her 
marriage,  and  then  to  such  per- 
sons and  uses  as  she,  with  the 
consent  of  her  intended  husband, 
should  appoint,  by  deed,  or  by 
her  last  will,  without  his  consent, 
and  the  wife  retained  the  deed 
during  life,  aivl  executed  a  deed 
to  her  husband's  brother,  and, 
also,  made  a  will,  disposing  of 
her  estate,  &.c. ;  it  seems  that  this 
deed,  though  it  might  not  be  le- 
gally valid,  on  account  of  some 
technical  objection  to  its  due  de^ 
livery,  would  be  good  evidence 
of  the  agreement,  and  binding  oo 
the  husband.  Methodist  Episco- 
pal Church  and  others  v.  Jaques 
and  others,  65 

'2.  A  voluntary  settlement,  fairly 
maSe,  is  always  bindings  in  equity, 
upon  the  grantor,  unless  there  be 
clear  and  decisive  proof  that  he 
never  parted,  nor  intended  to 
part,  with  the  possession  of  the 
deed ;  and,  if  he  retain  it,  there 
must  be  other  circumstances, 
beside  the  mere  fact  of  his  retain- 
ing it,  to  show  that  it  was  not  in- 
tended to  be  absolute.  Souverbye 
and  wife  v.  Arden  and  others,  240 

3.  A  voluntary  settlement,  without 
power  of  revocation,  cannot  be 
revoked.     S.  C.  258 

4.  A  voluntary  conveyance  or  setUe- 
Aient,  though  retained  by  the 
grantor  in  his  possession,  until 
his  death,  is  good.  Bunn  and 
others  V.  Winthrop  and  others,  329 

5.  As  between  the  parties,  a  volun- 
tary actual  transfer,  by  deed,  of  a 
chattel  interest,  is  valid,  without 
any  consideration  appearing.     t&. 

Vide  Fraudulent  Convetances,  1, 
2,  3,  4,  5. 

Marriage  settlement,  vide  Baron  and 

Feme.     Deed,  II.  18. 
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SETOFF  OF  JUDGMENTS. 

Vide  Injunction,  II.  9.     Judgment, 
11. 

SHERIFF. 
Vide  Execution,  3,  4,  5. 

SOLICITOR. 

1.  This  Court  does  not  ordinarily, 
and  of  course,  interfere  to  compel 
the  payment  of  solicitors*  fees. 
In  the  Matter  bf  Sonthwick,      22 

2.  Where  a  commission  of  lunacy 
had  been  executed,  and  the  luna- 
tic, afterwards,  discharged  from 
it ;  but,  on  the  disease  returning, 
a  new  committee  was  appointed, 
under  a  new  commission  ;  the 
Court  refused,  on  the  petition  of 
the  solicitors  who  sued  out  and 
executed  the  first  commission,  to 
order  the  first  committee  to  pay 
their  costs ;  there  being  no  special 
reasons  for  the  summary  inter- 
ference of  the  Court.  ih. 

SPECIFIC   PERFORMANCE. 
Vide  Agreement,  II. 

STALE   DEMAND. 
Vide  Laches  and  Length  of  Time. 

STATUTES  CONSTRUED,  EX- 
PLAINED,  OR  CITED. 

1787,  Feb.  20.  Sess.  10.  c.  37.  (Use. 
Execution  against  cestuy  que 
use,)  56 

, 26.       Sess.     10.     c.    44. 

(Frauds.      Fraudulent  Ccmvey- 
ances,)  143.  267.  342.  586 

1788,  Feb.  7.  Sess.  11.  c.  24.  (Po- 
lygamy,)  389 

1807,  March  6.  Sess.  30.  c.  25. 
(Drowned  Lands  in  Orange 
County,)  132 

1813,  April  5.  Sess.  36.  c.  56. 
(Amendment  of  the  Law.  Tres- 
passes,) 320 

-  -  , 6.  Sess.  36.  c.  75.  (Ex- 
ecutors and  Administrators. 
Distribution,)  3 
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1813,  April  8.  Sess.  36.  c.  79.  (Pro 
bates.     Surrogate.     Guardian,^ 

100 

, 10.      Sess.     36.     c.     95. 

(Chancery,)  10 

, 13.       Sess.   36.   c.    102. 

(Divorces,)    109.  197.  389.  606 

STAYING     PROCEEDINGS     ON 
MORTGAGE. 

Vide  Mortgage,  16,  17,  18,  19.  20. 
SUBSTITUTION. 

1.  If  a  creditor  has  a  lien  on  two 
different  parcels  of  land,  and 
another  creditor  has  a  subsequent 
lien  on  one  only  of  the  two  par- 
cels, and  the  prior  creditor  elects 
to  take  his  whole  demand  out  of 
the  parcel  of  land  on  which  the 
subsequent  creditor  has  his  lien, 
the  latter  is  entitled  either  to  have 
the  prior  creditor  thrown  upon 
the  other  fund,  or  to  have  the 
prior  lien  assigned  to  him,  for  his 
benefit.  Cheesibrovgh  and  others 
V.  Millard  and  others,  409 

2.  So,  if  a  bond  creditor  exacts  the 
whole  of  his  demand  from  one  of 
the  sureties,  that  surety  is  entitled 
to  be  substituted  in  his  place,  and 
to  a  cession  of  his  rights  and  se- 
curities, as  if  he  were  a  purchaser, 
either  against  the  principal  debtor 
or  his  co-sureties.  A 

3.  And  if  the  prior  creditor  has  pot 
it  out  of  his  power  to  make  the 
cession,  it  seems  that  he  will  V)e 
excluded  from  so  much  of  his 
demand  as  the  surety,  or  subse- 
quent creditor,  might  have  ob- 
tained, if  the  cession  could  ha^e 
been  made.  ib. 

4.  But  if  the  prior  creditor,  who  has 
disabled  himself  from  making  the 
assignment,  has  acted  with  good 
faith,  and  without  knowledge  of 
the  rights  of  the  other  creditor, 
he  is  not  to  be  injured  by  hb  ina- 
bility to  make  the  cession ;  the 
doctrine    of    substitution    being 
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founded  on  mer3  equity  and  be- 
nevolence. t6. 

And  see,  as  to  the  same  subject, 
Stevens  and  others  r.  Cooper  and 
others^  425 

Vide  Contribution. 

SUCCESSION. 
Vide  Alien. 

SURETY. 
Vide  Substitution,  2,  3. 

SURROGATE. 
Vide  Guardian,  6.  12. 

T. 

TENANT  BY  THE  COURTESY. 

Where  a  testator  devises  his  real  estate 
to  his  daughter,  and  empowers 
and  directs  his  executors  to  sell 
the  real  estate,  and  the  daughter 
marries,  and  has  a  child,  which 
dies,  and  the  mother  also  dies  be- 
fore the  sale  of  the  estate,  and 
the  husband  survives,  he  is  enti- 
tled, as  tenant  by  the  courtesy,  to 
have  the  interest  of  the  money 
arising  from  the  sale  secured  and 
paid  to  him  during  life,  in  lieu  of 
the  rents  and  profits  of  the  land. 
Dunscomb  and  others  v.  Duns* 
comb's  Executors,  508 

TIME. 
Vide  Agreement,  IT.  10,  11. 

TRESPASS. 
Vide  Injunction,  I.  2,  3,  4.  II.  15. 

TRUST  AND  TRUSTEE. 
I.  How  trusts  are  created^  and  their 
incidents.       Cestuy  que   trust, 
and  trust  estate, 
II.  Authority  and  duty  of  a  trustee, 
111.    Trustless    accounts.     Allowances 
to ^  and  charges  against,  trustee. 
[V.  Expenses  and  :  rmpunsation  of  a 
trustee. 


I.  How  trusts  are  creatid,  and  their 
incidents,  Ctstuy  que  trust,  and 
trust  estate, 

1.  Property  held  in  trust  does  tioi 
pass  to  the  representatives  of  the 
trustee,  hut,  as  long  as  it  can  be 
traced  and  distinguished,  it  enures 
to  the  benefit  of  the  cestuy  que 
trust.  Moses  and  others  v.  Mur^ 
gatroyd  and  others  ^  119 

2.  Where  a  trust  is  created  for  the 
benefit  of  a  person,  without  his 
knowledge  at  the  time,  he  may 
afterwards,  affirm  the  trust,  and 
enforce  its  performance.*  ib, 

3.  Collateral  securities  to  creditors 
are  considered  as  trusts  for  the 
better  protection  of  their  debts; 
and  equity  will  see  that  their  in« 
tention  be  fulfilled.  t6. 

4.  Where  no  trust  appears  on  the 
face  of  a  deed,  nor  any  manifes- 
tation or  evidence  of  it  by  writing, 
parol  evidence  is  inadmissible  to 
show  the  trust.     Movan  v.  Hays, 

339 

5.  Lands  purchased  by  the  husband, 
with  the  moneys  of  the  wife,  are 
deemed  to  be  held  in  trus^  for 
her,  though  purchased  in  his  own 
name;  and  a  third  person,  to 
whom  fhe  husband  had  conveyed 
an  estate  so  purchased,  with  notice 
of  the  manner  of  his  acquiring  it, 
was  held  to  be  chargeable  with 
the  trust.  Methodist  Episcopal 
Church  V.  Jaques,  450 

6.  If  a  purchaser  has  notice  of  a 
trust  at  the  time  of  purchase,  he 
himself  becomes  a  trustee,  not- 
withstanding the  consideration  he 
has  paid.  Murray  4*  Winter 
V.  Ballon  4*  Hunt,  566 

7.  If  A.  purchase  land  with  his  own 
money,  but  the  deed  is  taken  in 
the  name  of  B.,  a  trust  results,  by 
operation  of  law,  to  A. ;  and  the 
fact  whether  the  purchase  was 
made  with  the  money  of  A.,  on 
which  the  resulting  trust  is  to 
arise,  may  be  proved  by  parol,  it 
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not  being  within  the  statute  of 
frauds.     Boyd  v.  ATLetm,       S82 

Vide  Notice. 

II.  Authority  and  duty  of  a  trustee. 

8.  A  trustee  cannot  act  for  his  own 
bene6t  in  a  contract  on  the  sub- 
ject of  the  trust  Green  v.  Win- 
ter, 27 

S.    P.     Parkist    v.    Alexander    and 
others,  394 

9.  So,  a  trustee,  who  purchases  a 
mortgage  or  a  judgment,  which 
wa^  a  lien  on  the  trust  estate,  at 
a  discount,  is  not  allowed  to  turn 
Buch  purchase  to  his  own  advan- 
tage.    Green  v.  Winter,  27 

10.  But  it  enures  to  the  benefit  of  the 
trust:  a  trustee  is  not  permitted 
to  use  the  information  he  gains 
as  trustee,  by  purchasing  in  for 
himself;  and  the  principle  is  the 
same  as  to  buying  in  the  trust 
estate,  or  buying  securities  up- 
on it.  ib. 

l\  Where  a  trustee  agreed  to  pur- 
chase and  pay  for  a  farm  at  the 
request  and  for  the  use  of  the 
cestuy  que  trust,  out  of  the  pro- 
ceeds of  the  trust  estate ;  and  he 
purchased  the  farm,  for  which  he 
gave  his  bond,  secured  by  a  mort- 
gage on  the  premises ;  but  when 
the  bond  became  due,  he  refused 
to  pay  it,  but  procured  a  fore- 
closure and  sale  of  the  farm,  by 
the  mortgagee,  at  a  loss  of  above 
4,000  dollars ;  the  trustee  was 
held  chargeable  for  this  loss,  and 
all  the  costs  of  the  suits.  ib. 

12.  An  executor,  administrator,  or 
trustee,  is  not  allowed  to  make 
any  gain,  profit,  or  advantage, 
from  the  use  of  the  trust  funds. 
Schieffelin  v.  Stewart  and  others, 

620 
Vide  Receiver,  2. 

When    chargeable    with    costs,    xnde 
Costs,  I.  2.  8. 
_  532 


III.     Trustee's  accounts.     AUowanccs 
to,  and  charges  against,  trustee, 

13.  Where  G.,  being  indebted  to  H., 
conveyed  to  W.  certain  bonds 
and  mortgages,  and  part  of  the 
lands  sold  under  the  niortgages, 
and  purchased  in  by  W.,  in  trust, 
to  sell  the  same  as  II.  might  di- 
rect; and  *<up<m  payment  of 
such  sums  as  miirht  be  jus»tly  due 
to  W.,  in  relation  to  the  execution 
of  his  trust,  or  that  he  might  ad- 
vance or  become  liable  for,''  to 
convey  to  H.  the  lands  and  pro- 
ceeds thereof,  and  to  asi^ign  over 
to  H.  the  bonds  and  mortgages 
taken  by  W.,  and  which  might 
remain  in  his  hands,  '*  after  his 
said  advances  and  responsibilities 
were  secured  and  sati?^fied  ;"  and 
H.,  afterwards,  assigned  over  all 
his  interest  in  the  trust  estate  to 
his  sister  T.,  the  wifis  of  G.,  to  her 
separate  use,  for  life,  with  power 
to  dispose  of  the  same  to,  and 
among,  her  children  :  It  was 
held,  that  payments  made  by  the 
trustee  to  G.,  the  husband  of  T., 
the  cestuy  que  trust,  were  iiot 
chargeable  on  the  trust  fund  ;  nor, 
if  authorized  by  T.,  could  the 
trustee  be  allowed  the  benefit  of 
them,  in  his  account,  further  than 
what  was  actually  necessary  for 
the  support  of  herself  and  chil- 
dren  ;  unless  it  appeared  thit  the 
husband  had  applied  the  payments 
to  the  specific  purposes  of  tbe 
trust.  Green  and  others  v.  Win- 
ter, 26 

14.  A  trustee  will  not  be  allowed  for 
expenditures  for  improvrmcnts  of 
the  trust  estate,  tliontih  made 
bona  fide,  as  in  building  houses 
and  mills,  clearing  land,  making 
roads,  &/C.,  such  expenses  not 
being  within  the  purview  of  the 
trust,  which  was,  to  sell  the  land 
to  raise  money  to  pay  off  encum- 
brances, &.C.,  and  to  restore  the 
residue.     He  is  entitled  only  tu 
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necessary  expenditures,  as  for  re- 
pairs, &c. ;  and  the  cestuy  que 
trust  has  always  his  option  to  take, 
or  refuse,  the  benefit  or  loss  of  the 
unauthorized  act  of  his  trustee,  ib, 

15.  Nor  will  the  purchase  and  sale  of 
stock,  hat/,  grain,  and  farming 
utensils,  6lc,,  be  taken  into  the 
account  of  the  trust  estate.         ib. 

J 6.  Where  a  trustee,  though  called  on 
for  that  purpose,  lefused  to  ex- 
hibit to  referees  ap)K>inted  by  the 
Court,  by  consent  of  parties,  an 
account  of  the  rents  and  profits 
of  certain  parts  of  the  trust  estate, 
he  was  held  chargeable  with  what, 
in  the  opinion  of  the  referees,  such 
parts  of  the  estate  would  reason- 
ably have  produced.  ib, 

17.  Where  a  trustee  agreed  to  pur- 
chase and  pay  for  a  farm,  at  the 
re(|uest,  and  for  the  use,  of  the 
cestui/  que  trust,  out  of  the  pro- 
ceeds of  the  trust  estate ;  and  he 
purcliased  the  farm,  for  which  he 
gave  his  lx)nd,  secured  by  a  mort- 
gage on  the  premises ;  but  when 
the  bond  became  due,  he  refused 
to  pay  it,  but  procured  a  fore- 
closure and  sale  of  the  farm,  by 
tlic  mortsrajree,  at  a  loss  of  above 
4,000  dollars,  the  trustee  was 
held  chargeable  for  this  loss,  and 
all  the  costs  of  the  suit.  ib. 

18.  A  trustee  for  his  wife,  and  a  third  , 
person  who  had  purchased  of  the 
husband  with  notice  of  the  trust, 
were  allowed  for  any  beneficial  or 
permanent  improvements,  made  on 
the  estate.  Mithodist  Episcopal 
Church  V.  Jaqucs  andothrs,     450 

19.  Where  an  assignee  of  property  in 
trust  for  the  benefit  of  the  credi- 
tors of  the  assignor,  having  re- 
ceived the  proceeds  of  the  prop- 
erty in  1801,  neglected,  for  many 
years,  to  distribute  the  fimd 
among  the  creditors,  pursuant  to 
his  trust,  he  was  decreed  to  pay 
the  amount,  with  interest,  from 
the  time  he  received  the  money, 
and    all    the    costs  of  the   suit 


brought  by  the  creditors.     Gray 
v.  Tilompson,  fe*2 

20.  Executors  and  other  trustees  are 
chargeable  with  interest,  if  they 
have  made  use  of  the  money 
themselves,  or  have  btien  negli- 
gent, either  fn  not  paying  over 
the  money,  or  in  not  loaning  or 
investing  it,  so  as  to  render  it  pro- 
ductive. Dunscomb  and  others  v. 
Dunscomb^s  Errrutors,  5w8 

S.  P.  Manning  and  others  v.  Manning^ s 
Executors,  527 , 

21.  The  time  from  which  interest  is 
to  be  charged  in  case  of  negli- 
gence, varies  according  to  cir- 
cumstances. Dunscomb  and  oth' 
ers  V.  Dunscomb' s  Executors,  508 

22.  Six  months  from  the  time  the 
money  was  received  is  a  reasona- 
ble period,  in  most  cases,  from 
which  to  charge  interest  against 
the  trustee.  ib. 

23.  Though  the  general  rule  is,  that 
executors  must  pay  costs,  where 
they  pay  interest,  because  they 
are  in  default ;  yet,  where  the 
devisee,  or  ctstuy  que  trust,  de- 
mands more  than  he  is  entitled  to 
receive,  and  the  executor  properly 
submits  to  the    direction  of  the 

•  Court,  he  will  not  be  compelled  to 
pay  costs.  ib. 

24.  If  a  trustee  negligently  suffer  the 
trust  moneys  to  be  idle,  he  is 
chargeable  with  simple  interest. 
Schieffelin  v.  Stiwart  and  others, 

620 

25.  If  he  convert  the  trust  moneys  to 
his  own  use,  or  employ  them  in  his 
business  or  trade,  he  is  charge- 
able with  compound  interest.       ib. 

26.  Where  an  administrator  employed 
the  moneys  belonging  to  his  in- 
testate's estate  in  trade,  for  his 
own  benefit,  of  the  profits  of  which 
he  refused  to  give  any  account, 
the  master,  in  stating  an  account, 
aAer  allowing  a  reasonable  time 
for  the  setUement  of  the  es* 
tate,  charged  compound  interest 
making   annual   rests  in  the  ao* 
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counts   for  that   purpose,   which 
was  coniirnied  by  the  Court,      ib. 

IV.   Expenses  and  compensation  of  a 
trustee, 

27.  A  trustee  cannot  demand  a  com- 
pensation for  services,  beyond 
what  is  founded  on  the  positive 
agreement  of  the  parties.  Green 
and  others  v.  Winter,  27 

S.  P.  Manning  andot/iers  v.  Manning* s 
Executors,  527 

28.  And  where  a  trustee,  who  was  a 
counsellor  at  law,  was  to  be  al- 
lowed for  **  all  his  advances  and 
responsibilities;"  it  was  held, 
that  though  he  was  entitled  to  a 
liberal  indemnity  for  his  expenses 
and  responsibilities  incurred  in 
the  due  and  faithful  execution  of 
his  trust,  yet  he  was  not  entitled 
to  a  counsel  fee,  as  a  general  re- 
tainer, nor  for  any  thing  more 
than  what  is  understood,  in  the 
language  of  a  Court  of  equity,  to 
be  **  just  allowances."  Green  and 
others  v.  Winter,  27 

29.  A  trustee  is  not  entitled  to  com- 
missions  on  sales  of  the  trust  prop- 
erty, or  on  moneys  received  and 
paid  by  him,  or  any  compensation 
for  his  care  and  pains  in  execut 
ing  the  trust ;  but  he  is  entitled 
to  an  allowance  per  diem  for  his 
time  and  c//i^n.sc.<  of  travel,  6lc,  ib, 

30.  So,  an  executor  is  not  entitled  to 
compensation  unless  given  by  the 
will.  Manning  and  otiurs  v. 
Manning's  Ezrrntors,  527 

31.  Whether  an  agreement  with  the 
cestuy  que  trust,  subsequent  to 
the  creation  of  the  trust,  or  death 
of  the  testator,  for  the  allowance 
of  a  commission,  be  valid  ?  Quaere. 
S.  C.  532 

TURNPIKE. 

VVliere  a  turnpike  company,  incorpo- 
rated with  the  exclusive  privilege 
of  erecting  toll  gates  and  receiv- 
ing toll,  had  duly  opened  and 
established  the  road,  with  gales, 
534 


&,c. ;  and  certain  persons,  with  si 
view  to  avoid  the  puynient  of  toil, 
opened  a  by-road  near  the  turn- 
pike, and  kept  it  open  at  their  own 
expense  for  the  use  of  the  public, 
by  which  travellers  were  enabled 
to  avoid  passing  through  the  gate 
and  paying  toil  to  the  plaintiffs; 
the  Court  granted  a  perpetual  in- 
junction to  prevent  the  defend aiiu 
from  using,  or  allowing  others  lo 
use,  such  road,  and  ordered  the 
same  to  be  shut  up!  Croton 
Turnpike  Company  v.  liydtr  atul 
othcrsy  a  1 1 


USE. 

The  4th  section  of  the  statute  of  uses, 
(sess.  10.  ch.  37.  1  R.  L.  Vi.) 
rendering  lands  liable  to  execc- 
tion  against  the  crstuy  que  usf, 
or  cestuy  que  trubt,  applies  only 
to  those  fraudulent  and  covenou.^ 
trusts  in  which  the  cestuy  qui 
tru>t  has  the  whole  real  and  bene- 
ficial interest  in  the  land,  and  the 
trustee  the  mere  naked  and  formal 
legal  title.  Bogart  \\  Ptrry  and 
otiurs,  52 

USURY. 

1.  An  injunction  will  not  be  granted 
against  a  judgment  at  law,  on  a 
charge  of  usury,  where  the  party 
seeks  a  discovery  of  the  usury 
and  a  return  of  the  excess  beyond 
the  lawful  interest;  for  the  usury, 
would  have  been  a  good  do- 
fence  at  law ;  and  no  reason  was 
given  why  the  defendant  did  not 
seek  the  discovery  while  the  suit 
at  law  was  pending.  Lansing  v. 
Eddy,  49 

2.  On  a  bill  for  discovery  on  a 
charge  of  usury,  an  injunction 
will  not  be  granted  to  stay  pro- 
ceedings at  law  on  the  notes,  or 
usurious  contract,  unless  the 
plaintiff  tenders,  or  brings  into 
Court,  the    money  actually  krui. 
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and  the  lawful   interest  thereon. 

Rogers  v.  Rathhun^  3»57 

S.  P.   Tuppcr  and  another  y.   Powell 

and  others,  4*39 

3.  If,  on  application  for  a  loan  of 
money,  the  sale  of  shares  in  an 
insurance  company,  at  par,  is 
made  the  condition  of  the  loan, 
when  the  shares  are,  in  fact,  be- 
low par,  the  transaction  is  usuri- 
ous.    Eaglcson  v.  Shotwcll,    536 

4.  And  if  it  be  impossible  to  ascer- 
tain the  cash  value  of  the  shares, 
the  company  having  failed,  the 
sale  will  be  rescinded,  and  the 
tnoTigJige  taken  by  the  lender  or- 
dered to  stand  as  security  only 
for  the  cash  lent,  and  the  interest 
thereon.  ib, 

5.  A  creditor  is  not  allowed  to  make 
it  a  condition  of  a  loan,  that  he 
shall  receive  a  compensation  for 
his  services  in  procuring  the  money, 
as  the  allowing  such  a  demand 
would  have  a  tendency  to  usury 
and  oppression,  if  it  be  not  usury 
in  itself.     IJine  v.  Handy,  6 

\. 

VENDOR  AND  PURCHASER. 

1.  A  vendor  has  a  lien  on  the  estate 
sold,  for  the  purchase  money, 
while  the  estate  is  in  the  hands 
of  the  vendee,  and  when  there  is 
no  contract  by  which  it  may  be 
implied  that  the  lien  was  not  in- 
tended to  be  reserved.  Garson 
v.  Green  and  others,  308 

2.  Prima  facie,  the  purchase  money 
is  a  lien,  and  it  lies  on  the  vendee 
to  show  the  contrary;  and  the 
death  of  the  vendee  does  not  alter 
or  defeat  the  lien.  ih. 

3.  Nor  does  the  taking  a  promissory 
note  for  the  purchase  money 
affect  the  lien;  and  if  part  be 
paid,  the  lien  is  good  for  the 
residue;  and  the  vendee  is  a 
trustee  for  what  is  unpaid.         t6. 

4.  A  lis  pendens,  duly  prosecuted,  is 


notice  to  a  purchaser,  so  as  to 
afiect  and  bind  his  interest  by 
the  decree ;  and  the  pendency  of 
the  suit  is  deemed  to  commence 
from  the  service  of  the  subpoena, 
after  the  bill  is  filed.  Murray  S^ 
Winter  v.  Ballou  6f  Hunt,     566 

5.  If  a  purchaser  has  notice  of  a 
trust  at  the  time  of  purchase,  he 
himself  becomes  a  trustee,  not- 
withstanding the  consideration  he 
has  paid.  ib. 

6.  A  purchaser  of  land  buys  at  his 
peril,  and  is  bound  to  look  to  the 
title  and  the  competency  of  the 
vendor.  ib, 

7.  A  purchaser  of  land  chargeable 
with  constructive  notice  only,  by 
means  of  a  lis  pendens,  is  not  to 
be  charged  with  costs,  there  being 
no  actual  fraud,  though  the  pur- 
chase is  set  aside  on  the  ground 
of  the  implied  fraud.  t6. 

Notice  to  purchasers,  vide  Mortgage, 

II.  Notice. 
Vide     Agreement,    II.     Contribu- 
tion, 6.  * 

VOLUNTARY  CONVEYANCE. 

Vide  Agreement,  I.  Deed,  I.  4.  XL 
13.  17.  Fraudulent  Contey- 
ANCEs,  1,  2,  3,  4,  5,  6.  Notice, 
3.   Settlement,  2,  3,  4,  5. 

w. 

'war. 

Not  a  ground  for  suspending  the  ad- 
ministration of  justice,  vide 
Mortgage,  III.  18,  19. 

WARD. 
Vide  Guardian. 

WASTE, 
Vide  iNJUNCTioiff,  I. 

WILL. 

].  S.,  being  about  to  sail  on  a  voyage 

to  the  West  Indies,  where  he  aA 

terwards  died,  addreisacd  a  letter 

to  M.,  containing  the  foUowinff 
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clause  :  "  A  thousan  accidents 
may  occur  to  me,  \v  lich  niiglit 
deprive  my  sisters  of  that  prot^:c- 
tion  which  it  would  be  my  study 
to  afford ;  and,  in  that  event,  I 
must  beg  that  you  will  attend  to 
putting  them  in  possession  of  two 
thirds  of  what  I  muy  be  worth, 
appropriating  one  third  to  Miss 
C,  and  her  child,  in  any  manner 
that  may  appear  most  proper." 
This  was  held  to  be  a  valid  will, 
especially  after  it  h.id  been  proved 
as  the  last  will  of  S.,  by  the  sur- 
rogate, and  administration  granted 
with  the  will  annexed ;  and  that 
C,  and  her  son,  were  each  enti- 
tled to  a  moiety  of  one  third  of 
the  personal  estate  of  the  testator, 
in  the  hands  of  the  administrator. 
MnrrcH  and otlurs  w  Dirkn/^  153 

2.  Where  a  test h tor  directed  his  real 
estate  to  be  sold  by  his  executors, 
and  the  procerds  to  be  put  out  at 
interest,  on  ^rood  security,  and  the 
interest  to  be  annually  paid,  in 
equal  proportion,  to  A.,  B.,  and 
C,  and  the  survivors  of  them, 
without  limitation  of  time,  but 
was  silent  as  to  any  further  dis- 
position as  to  the  principal  or  re- 
siduum of  his  real  estate;  this 
was  held  to  be  a  bequest  of  the 
principal  as  well  as  the  interest ; 
it  being  apparent,  from  the  intro- 
ductory, and  other  clauses  in  the 
will,  that  the  testator  did  not  in- 
tend to  die  intestate  in  that  re- 
spect.    £arl  and  others  v.  Grim, 
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3.  The  introductory  part  of  the  will 
has  some  effect  in  the  construc- 
tion of  the  subsequent  devises; 
but  the  intention  manifested  in 
the  introductory  part  is  not  alone 
sufRcient,  without  an  actual  de- 
mise.    S.  C.  408 


4.  But  if  it  be  apparcDl,  from  the  ' 
tro<luctory  part,  tliat  the  tcstai  •• 
meant  to  dispose  of  the  whole  oi 
his  property,  and  the  expressions  in 
the  residuary  clause  may  include 
the  whole,  they  are  to  be  taken 
in  the  largest  sense,  in  order  to 
correspond  with  the  introiluctory 
part.  i6. 

5.  The  words  of  a  will  are  to  be 
construed  according  to  their  nat- 
ural sense,  unless  some  obvious 
inconvenience  or  incongruity 
would  arise  from  such  construc- 
tion. Itooscvilt  and  others  v. 
Thurman,  220 

6.  Where  the  testator  bequeathed 
to  his  wife  all  the  rest,  rfsiduc, 
and  rcmaindtr  of  the  moneys  be- 
longing  to  his  estate,  at  the  time 
of  his  decease,  it  was  held  that 
the  word  moneys  must  be  under- 
stood, in  its  legal  and  popular 
sense,  to  mean  gold  and  silver, 
or  the  lawful  currency  of  the 
country,  or  bank  notes,  where 
they  are  known  and  used  hi  the 
market  as  cash,  or  money  depos- 
ited in  bank,  for  safe  keeping; 
and  not  to  comprehend  promis- 
sory notes,  bonds,  and  mortgages, 
or  other  securities ;  there  being 
nothing  in  the  will  itself  to  show 
that  the  testator  intended  to  use 
the  word  in  that  extended  sense. 
Mann  and  others  v.  Executors  of 
Mann,  231 

7.  Plate  used  in  the  family  passes 
under  a  devise  or  conveyance  of 
"  household  goods,  or  furniture." 
Bunn  and  others  v.  Wintlirop  and 
others,  329 

Parol  evidence  to  explain,  dtc,  a  will, 
vide  Evidence,  II.  IJ 

WITNESS. 
Vide  Evidence,  III 
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